
APPLICATION N° 20907/92 

S A. ONDERNEMINGEN Jan DE NUL v/Belgium 

DE(!;iSION of 2 March 1994 on the admissibility of the application 

Article 6, paragraph 1 of the Convention : Not applicable lo proceedmgs lo obtain 
récognition of a "right" which has no légal basis in the State in question (Limits ta 
the autonomy of the concept of "civil rights and obligations".) 

In concludmg that in this case the applicant did not hâve a "nght" recognised m 
domeslic îaw, the Commission notes thaï under the relevant législation an undertaking 
had neither the right to hâve a public contract awarded under a patticular procédure 
nor the nght to lender, and. furthermore. that the applicant company has not 
estabhshed that it satisfied the conditions for the award of the conttact 

THE FACTS 

1. Particular circumstances of the case 

The facLs of the case, as submitted by the applicant, may be summansed as 
follows. 

The applicant is a joint stock company whose registered office is at Hofstade-
Aalst. Before the Commission it is represenled by Mr. M Denys. a lawyer practising 
m Bnissels. 
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1 On 22 December 1966 the Belgian State concluded an agreement with the 
Greater Antwerp Passenger Transport Authonty (MIVA) with a view to constnicling 
an mfrastnicture network for the improvement of municipal transport in the Antwerp 
area The décision was taken to build d hybnd transport system combinmg surface 
tram routes wiih underground .sections ("the métro") MIVA was given the tdsk of 
gênerai supervision of the planning and works The State retained only the power to 
endorse or veto the results of any procédure for the awarding of contracls 

On 9 September 1976 MIVA put out to tender a contract for the construction of 
part of the Antwerp métro The contract was won by the ad hoc consortium M, 
composed of two Belgian companies and a German company 

In connection with the construction of a second section of the métro, which 
involved excavating a tunnel under or near houses. and required the use of a spécial 
technique, MIVA advised the Mmister of Transport, pursuant to Article 17 para 2 sub 
para 4 of the Law of 14 July 1976, to award the contract for this work to the ad hoc 
consortium M by negotiated agreement 

The Minister of Transport followed this advice. further considenng that this was 
justified given that, for safely reasons. the work needed to be carried out by 
expenenced technicians using tried and tested technology and equipment, and that the 
M consortium was the only undertaking which had sufficient knowledge of the geoiogy 
of the Antwerp area, and had the requisite skills and equipment For thèse specihc 
reasons, the Minister considered that the procédure followed, particularly the award of 
ihe contract by negotiated agreemem, was not in breath of any of the applicable 
législation 

After receiving the approval of the Mmister of Transport, on 31 October 1980, 
MIVA awarded the contract to the M consortium by negotiated agreement 

On IH December 1980 the applicant lodged an application requesling the Conseil 
d'Etat to sel aside three administraiive décisions relaling to the award of the contract 
by negotiated agreement Thèse were the Mmister of Transport's dcusion to choose 
the negotiated procédure for the award of the contract for the work on the second 
section of the métro, his décision to award that contract to the ad hoc consortium M 
and the budget committee's décision to approve the above-mentioned décisions The 
applicant company alleged that it had suffered damage because, in the absence of any 
compétitive lendenng or invitation to tender procédure, il had been unable lo make a 
bid and had no chance of obtaining the contracl 

On 28 May 1982 the M consortium applied for leave to join the proceedmgs as 
a third party Leave was granted on 11 June 1982 
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The report of the légal assistant preparing the case for trial was communicated 
to the parties on 14 July 1988. After final written submissions had been exchanged the 
case was set down for 22 October 1991. A judgment rejecting the application was 
given on 5 November 1991 and communicated lo the parties on 4 March 1992. 

The applicant company contested. inter alia, the applicability of Article 17, 
para. 2, sub-para. 4, of the Law of 14 July 1976 It maintained that the invitation to 
tender for the work on the first section and the completion of that work showed that 
it was not necessary to award the contract for the work on the second section to a 
spécifie highly specialised and expenenced company. In the alternative, it requested 
the appointment of an expert in order to verify whether, by acquinng and using the 
equipment required to carry out the work in issue, it would hâve been able to do that 
work, and could thus hâve won the contract. In setting out its reasons for dismissing 
the applicant company's arguments, the Conseil d'Etat referred to the grounds given 
by the Minister of Transport for his décision on the way the contract was to be 
awarded. Il also held that in its technical criticisms the applicant company had casl 
almost no doubt, if any. on the unique expérience acquired by the M consortium, or 
on the spécifie nature of its equipment. 

2. On 25 October 1982 MIVA proposed that the contract for the construction of 
a third section of the métro be awarded to the M. consortium by negofiated agreement. 
On 19 December 1983 the Minister of Transport agreed to this proposai. The décision 
was based partly on the arguments already put forward in relation to the award of the 
contract for the second section of the métro and paitly on the fact that the M. consor­
tium already had a site where work was in progress at the place where the work 
envisaged for the new section was due to begin. 

On 20 April 1984 the applicant company lodged an application to set aside three 
administrative décisions relating to the award of the contract for this work by 
negotiated agreement. Thèse were the Minister of Transport's décision to choose the 
negotiated procédure for the award of the contract for the work on the third section of 
tiie métro, his décision to award that contract to the ad hoc consortium M. and the 
décision of the Ministerial Committee on Economie and Social Coordination to 
approve the above-mentioned décisions. 

The report of the légal assistant preparing the case for trial was communicated 
to the parties on 20 June 1988. 

After final written submissions had been exchanged the case was set down for 
22 October 1991. A judgment rejecting the application was given on 5 November 1991 
and communicated to the parties on 4 March 1992. The Conseil d'Etat, considenng 
that in substance the case was identical with the previous case tried on 5 November 
1991 and that the applicant's arguments were the same. gave the same reasons m 
rejecting the application as those given in the previous judgment. 
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II Relevant législation and case-law 

A Article 9 para 1 of the Law of 14 July 1976 on contracts for public works. 
supplies and services provides as follows 

"In awarding contracls the compétent authonty shall. at its own discrétion, either 
give notice that it will accept the most compétitive tender or issue an invitation 
to tender without binding itself Contracts may not be awarded by negotiated 
agreement save in the cases set forth in Article 17 of this Law " 

Under Article 11 and Article 13 para 2 of the same law, the compétitive 
tendenng and invitation to tender procédures may be eiiher open or restncted In the 
latter case the authonty is free to choose the undertakings to be consulted 

Article 17. para 2, sub-para 4. reads as follows 

"Contracts may be awarded by negotiated agreement ( ) 

4 For civil engineenng projecls or artislic or précision work or arlicles whose 
exécution can be entrusted only to artists or technicians of proven expenence. 

Under Article 12 para 1, in the event of the compétitive tendenng procédure 
being followed, "where the compétent authonty décides to award the contract, this must 
go to the tenderer who has submitted the lowest bid meeting the crilena. the authority 
being otherwise liable to pay damages amounting to ten per cent of the value of that 
bid" 

B Case law of the Conseil d'Etat on its junsdiction to deal with disputes relating 
lo public contracls 

With regard to its junsdiction to deal wilh disputes relating to public contracts 
concluded by administrative authonties, the Conseil d'Etat has drawn a distinction 
between disputes conceming nghts and obligations ansing from the contract concluded 
and those conceming the unilatéral administrative décisions taken by the administrative 
authonty Although décisions of this type précède formation of the contract and are 
a prerequisite for it. they are capable of being separated from it (the separable décision 
pnnciple) 

The Conseil d'Etat, an administrative court, restncts its scnitiny lo applications 
to set aside réparable décisions Any dispute relating to nghts and obligations ansing 
from a contract concluded by an administrative authonty (e g conceming its validity, 
interprétation or performance) falls outside Us junsdiction and within that of the civil 
courts alone 
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On the question of public contracts the Conseil d'Etat considers. in accordance 
with the separable-decision pnnciple, that the following décisions are attackable before 
it a décision by the compétent authonty to close the award procédure by awarding the 
contract to a particular undertaking, a preliminary décision conceming the choice of 
award procédure, a décision to recommence an award procédure and a décision by the 
supervisory authonty endorsing. refusing to endorse or setting aside the décision 
awarding the contract 

When a décision awarding a contract is set aside, this does not affect the validity 
of the contract concluded by the administrative authonty, which each party must 
discharge by complète [jerformance 

In no case can the Conseil d'Etat award damages Nevertheless, where an 
administrative décision is set aside, redress for any préjudice caused can be obtained 
through an action for damages in the civil courts The onus is then on the plaintiff to 
prove the existence of fault. of préjudice and of a causal relationship between fault and 
préjudice 

COMPLAINTS 

The applicant company complains, having regard to the length of the proceed­
mgs conceming its two applications to the Conseil d'Etat, of a violation of Article 6 
para 1 of the Convention, under which everyone is entitled, m the détermination of his 
civil nghts and obligations, to a heanng within a reasonable time by a tribunal The 
two sets of proceedmgs in question lasted 11 years in the first case and 7 years in the 
other 

THE LAW 

Relying on Article 6 para 1 of the Convention, the applicant company complains 
that the Conseil d'Etat did not hear its two applications to set aside décisions awarding 
public contracts by negotiated agreement within a reasonable time The two sets of 
proceedmgs lasted 11 years in the first case and 7 years in the other 

Article 6 para 1 of the Convention reads as follows 

"In the détermination of his civil nghts and obligations or of any cnminal charge 
against him. everyone is entitled to a fait and public heanng within a reasonable 
time by an independent and impartial tribunal estabhshed by law " 

The Commission recalls the estabhshed case-law of the European Court of 
Human Rights confirming the autonomy of the expression 'disputes (contestations) over 
civil nghts" (see, for example. Eur Court H R, Konig judgment of 28 June 1978, 
Senes A no 27, p 29, para 88) It also notes that Article 6 para 1 of the Convention 
is not aimed at creatmg new substantive nghts which hâve no légal basis m the State 
concemed, but at giving procédural protection to nghts which are recognised in 
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domestic law. In its judgment in the case of W. v. United Kingdom (8 July 1987, 
Séries A no. 121, pp. 32-33, para. 73) the Court emphasised that Article 6 para. 1 
extended only to " 'contestations' (disputes) over (civil) 'rights and obligations' which 
can be said, at leasl on arguable grounds. to be recognised under domestic law" and did 
not in itself "guarantee any particular content for (civil) "rights and obligations" in the 
substantive law of the Conti'acting States", 

The Commission notes that in the public works context no one can assert a 
"right" to hâve a particular infrastmcture projecl carried oui by the public authorities. 
It is within the di.scretionary power of the public authorities lo take such a décision. 

Article 9 para. 1 of the Law of 14 July 1976 on contracts for public works. 
supplies and .services provides as follows: "In awarding contracts the compétent 
authority shall, al its own discrétion, either give notice that it will accept the most 
compétitive lender or issue an invitation to tender without binding itself. Contracts 
may not be awarded by negotiated agreement save in the ca.ses set forth in Article 17 
of this Law " The Commission notes that. pursuant to this provision, no undertaking 
can assert a "right" to hâve a contract awarded in accordance witli a panicular 
procédure, 

Under Article 11 and Article 13 para, 2 of the above-mentioned law, the 
comjjetitive lendering and invitation to lender procédures may be either open or 
restricted. In the latter case the authonty is free to choose the undertakings to be 
consulted, The Commission accordingly infers that the applicant company cannot claim 
a "right" to tender either, 

The Commission notes ihat the contract in issue was awarded under the 
negotiated procédure, under Article 17. para. 2. sub-para, 4. of the above-mentioned 
law, which reads as follows: 

"Contracts may be awarded by negotiated agreement: (...) 

4, For civil engineering projecls or artislic or précision work or aniclen whose 
exécution can be entrusted only to artists or technicians of proven expérience; 

The Commission considers that the applicant company cannot claim a right to 
be awarded the contract in is.sue by negotiated agreement under the above provision 
unless il is able to establish Ihat it fulfilled the conditions laid down therein. However. 
a reading of the Conseil d'Et;(t's two judgments shows that the applicant company did 
not establish that it had already carried out work similar to that required for the contract 
in issue, nor thaï it had the necessary equipment and appropriale skills lo carry oui the 
work. 
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Consequentiy, the Commission concludes that at no time could the applicant 
company plausibly claim any particular nght 

It follows that the application is incompatible with the Convention ratione 
materiae and must be rejected, pursuant to Article 27 para 2 of the Convention 

For thèse reasons, the Commission, by a majonty, 

DECLARES THE APPLICATION INADMISSIBLE 
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