APPLICATION N° 31113/96

José Antonio URRUTIKOETXEA v/France

DECISION of 5 December 1996 on the admissibihity of the application

Article 3 of the Convention

a) Regaidioss of the applicant victim's conduct, nothing can justify aces of torture or

b}

¢)

inhuman or degrading treatiment

Expulvion of a person mav rane an 1ssie under this provision, and hence engage
the respansihilicy of the State whete substantial grounds have been shown for
believing that the person concerned would face g 1eal 10k of being subjected to
treatment contiary 10 Artile 3 n the country to which he 15 to be eapelled

Expulsion to Spain of a person claiming that he wonld be subjectred in that country
to treatment contrary to this provision In assessng the nsk, the Comnussion takes
account of the fact that the French authorines, 1 coniidering thut there were no
substantial reasons for helteving that the applicant would be subjected to treatment
contrary to Aiticle 3, based themselves on recommendations put forward by the
CPT, and the fact that the applicant had not suffered any inhuman o1 degrading
freatmoent siee fus arrival i Span

Article 6, paragraph T of the Convention Nor appiicable to eapulsion proceedings

Article 13 of the Convention  The right recogmsed by thiy provision may he
exercised only inespect of an arquable clatm within the meaning of the cave-lun of
the Convention o1gans
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Article 25 of the Convention Alleged hundrance of the effective exercise of the 1ight
of indveidual petitton due to a Government's farlure to comply wuh an indication under
Rule 36 of the Ruley of Piocedure (Question unresoh ed)

Article 26 of the Convention

a) In order to have exhausted domestic remedies the petson concerned must have
raned at least i substance, before the national authorwies the complanr he puts
ta the Commission

b) Domestic temedies have not been exhausted whete a remedy which cannot on the
Jace of it be regurded as wmeffecine, 15 stll pending

¢} Where an indrvidual complains that ts deportation to a paticular country exposes
him to o setious danger, appeals without suspensive effect cannot be comidered
effectne

d) In France 1eguichng an expulsion order, an appeal to the Admomstratne Courl
which has rejected a 1equest for stav of evecution of that order cannot be
considered an effectne remedy ¢nen thut o has not been shown that this appeal
would have the effect of suspending enforcement of the erder in quiestion

Rute 36 of the Rules of Procedure of the Commussion Fyiluie v @ Goyverament 1o
comply wuth an tndication yiven under this Provision

THE FACTS

The applicant, a Spsnish national of Basque origin was barn i 1950 n
Miravalles Before the Commission, he was represented by Mr Karmele Inazabal, o
lawyer pracusing in San Sebastidn {Spain)

The facts of the case, as submutted by the pdartigs. may be summarised as
follows

The applicant hrst entered France, clandestinely, in 1971, after flecing from
Spain

On S January 1972, the French Agency for the Protection of Refugees and
Stateless Persons (Qffice de Protection des Réfugtes et Apaniides, hereinafter referred
10 as the "OFPRA ') granted hum refupee status As a result of the changes in Span’s
pohical regime and following an examination of the applicant’s personal situation, his
refugee status was withdrawn on 5 March 1979
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While he was a retugee on 2! May 1977, the applicant had been served with
lus first expulsion order, together with a compulsary residence order, but these were
revoked by order of 14 June 1977 of the Minister of the Intenor

The applicant 15 a4 member of the Basque Separatist Movement, Euskadr tu
Askatasuna ( ETA ) and has been involved in numerous clandestine acuvities, both n
France and i Spain He allegedly became the leader of ETA’s international
underground apparatus in 1981

The apphicant went into hiding 1n January 1984 afier bemg served with a fresh
expulsion order, together with & compulsory residence order These were revaked on
6 February 1987 and replaced on the same day with a further expulsion order, 1ssued
under the extreme urgency provisiens of sectien 26 of the Ordinance of 2 November
1945 on the conditions for entry into and residence in France That order was served
on him on 13 January 1989

On 26 November 1990 Pans tribunal de grande invtance sentenced the applicant
1o ten years’ imprisonment for attempted murder, conspiracy and infringing the arms
and ammumtion legislation n the pursuit of terronsm (an aggravated offence)

On 22 Aprid 1998, the applicant applied to Toulouse Adnunistrative Couart o
have execution of the expulsion order of 6 February LY87 stayed, in so far as the
duthorities were propasing to deport um to Spain He also sought judicial review ot
that order

On 23 May 1996, the Administrative Court dismissed the application for a stay
of execution on the grounds that  at this stage of the proceedings none of the greunds
relied on 1n support of the application for judicial review  appears substantial or such
as to qustify setting the order wwde and furthermore, there 15 nothing 1n the file 1o
indiate that the Mimster has 1aken a decision to hand the plaintiff over to the Spanish
police  To date the Adminmirative Court has snll not given o ruling on the mens of
that application

In the meantime on 7 May 1996, the applicant’s lawyer informed the
Commussion that the applicant had been deported to Spain on 3 May 1996 pursuant to
the Minister's order

COMPLAINTS

The applicant complains that his expulsion 10 Spain would expose him 1o
treaiment contrary to Article 3 of the Convention He alo alleges a violation of
Article 5 paras | (¢) and (f} 3 and 4 argumg that his forcible removal 1o Spain was
i redhity a "disguised extradinon  armed at securing hus detenuion and conviction in
that country He alleges, finally a violation of Artcles 6 8 13 i8 and 25 of the
Convention
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PROCEEDINGS BEFORE THE COMMISSION

The application was introduced on 19 Apnl 1996 and registered on 22 Apnl
1996

On 22 Apnl 1996, the President of the Comnussion decided to brng the
apphicant’s complaints under Articles 3 and 8 of the Convention 1o the notice of the
respondent Government and to invite them to submit written observations on their
adrmssibility and menits

On the same day, the President of the Commussion alvo decided to apply Rule 36
of the Commussion’s Rules of Procedure and to indicate to the Government that i
would be desirable in the nterest of the parties and the proceedings not to expel the
applicant before the Commussion had had the opportumty 1o make a more thorough
examuination of the application

On 21 May 1996 the Commission sent the Government, for their comments, a
letier from the apphicant’™s lawyer informmg the Comnmission that the expulsion order
had been enforced

The Government submitted their obsecvations on 8 July 1996 after an extension
of the ume hmut fiaed for this purpose, and the applicant rephied on 24 July 1996

THE LAW

| The applicant comiplains hrstly, that his expulsion trom France to Spam emouits
to inhuman and degrading treatment contrary to Arucle 3 of the Convention This
provision reads as follows

"No one shall be subjected to torture or to mhuman or degrading treatment or
pumshment *

a) The Commission wishes to emphasise at the outset that, on 22 April 1996, the
President of the Comnussion indicated to the French Government, pursuant to Rule 36
of the Commission’s Rules of Procedure, that 1t would be desirable in the mnterest of
the parties and the proper conduct of the proceedings to stay execution of the expulsion
order

The Government cvidently did not see fit to comply with that indication, since
the French police handed the applicant over to the Spamish police on 3 May 1996

An issue may drise here as to whether the respondent Government have tuled

1o honour the general obligation to co operate, which 15 4 requirement for effective
implementation of the Convention and, m particular, of Article 25 para 1
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The French Government argue that Rule 36 of the Commission’s Rules of
Procedure cannot be considered to give rise to 4 binding obhgation on Contracting
Parties As the European Court has held 1n a leading case on this 1ssue {(Eur Court HR,
Cruz Varas and Others v Sweden judgment of 20 March 1991, Series A no 201.
pp 35-37, paras 97-105), it would be straming the wording of Article 25 para 1 to
interpret 1t as an obligation to comply with a Commussion indication under Rule 36

The Government stress, however, that the decision not to comply with the
Commussion's indications was made after due conswderation had been given to the nsvk
of a violation of Article 3 and n the [ight of the consideratons set forth under {c)
below

The applicant’s lawyer finds 1t most regrettable that the French Government have
taken this stance on the matter and contests their submissions, while conceding that “"the
Commussion™s recommendations have been of some effect”, in so far as the applicant,
after bemng handed over by the French police, not to the Guardia Cril, but to the
Spanssh police. has not been subjected to any treatment contrary to Article 3 of the
Convention

The Commission does not consider 1t necessary to examing this question further,
as the apphcation 1y inadmissible for the reasons set out under (c) below

b) The Government rely, primarily, on the applicant's falure to exhaust domestic
remedies, argung that, to date, he has not exhausted all the domestic remedies available
to lnm under French law, in particular before the administrative courts

The applicant contests this submission and drgues that the domesti remedies in
question have no suspensive effect as, on 23 May 1996, the Admumistrative Court
refused to stay the execution of the order deporting him to Spain

The Commission recalls that the obhigation to exhaust domestic remedies 15
Iimited to normal use of those domestic remedies which are apparently effective,
adequate and accessible Where an individual complamns that s deportation exposes
him to a serious danger, appeals without suspensive effect cannot be considered
effective (No 10078/82, Dec 131284, DR 41 p 103, No 12461/86, Dec 10 12 86,
DR 51 p 258 No 19776/92, Dec 18 1093, unpublished, No 24573/94, Dec 23 95,
unpublished}

In this case, the applicant s complaining about the State authonnes’ decision of
6 February 1987 to expel him  The Government have not shown that an appeal to the
Administrative Court would have resulted in the expulsion order being stayed The
Commmssion notes on this pomnt that on 23 May 1996, the Admimistranive Court rejected
the application for a stay of execution of the expulsion order
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This cannot therefore be considered an effective remedy, according to the
generally recogmised principles of 1nternational law. The Government's objection that
domestc remedies have not been exhausted cannot thercfore be accepted.

c) The Government submit, (n the alternative, that the application v unfounded

The Government subnui that they have not infrmged the principle laid down by
the European Court 1o the effect that a decision 10 extradite - and, mufatis mutandrs,
to expel - may raise an 1ssue under Article 3 of the Convention They stress that, in
accordance with French law and, in particular, section 27 hisy of the Ordinance of
2 August [945, the decision to deport the applicant to Spam was made after due
consideration had been given to the risks to which this might expose him from the
standpoimt of the Convention,

They indicate further that the applicant did not appeal agamst the decision of
5 March 1979 to withdraw his refugee status, even though he was legally entitled to
do so. Nor did he submit a fresh request to the OFPRA for recognition of his refugee
status on the ground that he feared persecution If deported to hiv country of origin
Finally, although the apphcant knew that an expulsion order had boen ssued aganst
him, he did not at any time try 10 hnd another hest country.

The Government stress further that Spain is a State governed by the rule of law,
wlich has ~igned the international agreements for the protection of human rights and
1s a Contracting Party to the Eurcpean Convention of Human Rights, under which 1t
has recagnised the right of individudl petition Tt sy 10 the light of these cansiderations
and of the recommendabons made on 5 March 1996 1y 1he Ewopesn Commaues 1or
the Prevention of Torture and Inbuman or Degrading Treatment (CPT) that the French
authorines found there o be no substantial grounds for believing that the applicam
would, If deported, be subjected to treatment contrary 1o Article 3 of the Convention

The Government make particular reference on this point 10 a letier of 7 May
1996 from the applicant’s lawyer to the Commisston indicating that the apphcant, who
had been arrested and remanded in custody in his country in condihons which complied
with respec) for human rights, had not, since arriving 1n Spain, been «ubjected (o any
inhuman or degrading treatment and did not allege any treatment contrary to Article 3
of the Convention

The applicant’s lawyer indicates, for his part, that the substantrdd risks of ill-
reatment are cormoborated by the CPT findings and recommendations n reports it
drew up after visiing Spain. He admits, however, that, following the President of the
Commussien’s intervention pursuant to Rule 36 of the Commission’s Rules of
Procedure, the French authorities did not hand the applicant aver to the Guardia Civil,
whose methods have been condemned by the CPT, but to the Spanish police, and that
the applicant has not been subjected o treatment contrary to Aruncle 3 of the
Convention
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The applicant’s lawyer goes on to refute the Government's argument that, as the
apphicant did not request political refugee status or seek a4 host country, he has failed
to show that he was exposed to a risk of treatment contrary to Article 3 of the
Convention He submuis in this regard that the protection flowing from Article 3
concerns any individual and not just those with refugee status or those who have
applied for refugee status Finally, the applicant’s lawyer asserts that the applicant did
take steps to find a host country and that, in any event, there is a positive obligation
on a State not to expel an individual to a country 1n which there is a risk of a violation
of Article 3 of the Convention

As regards the Government’s arguments that Spain 15 a State governed by the
rule of law, the applicant observes that the CPT's reports concern only the member
States of the Council of Europe which are parties to the European Convention of
Human Rights. These reports have revealed the use of treatment contrary to Article 3
of the Convention, a provision which makes no distinction between the States Parties
and other States

The Commission recalls that the Contracting States have the right, as a matter
of well-established international law and subject to their treaty obligations, including
the Convention, to control the entry, residence and expulsion of aliens It notes,
mereover, that the right to poliucal asylum 1s not contained n either the Convention
or ity Protocols (Eur Court HR, Vilvarajah and Others, v the United Kingdom
judgment of 30 October 1991, Series A no 215, p 34, para 102 and the recent Chahal
v the Umited Kingdom judgment of 15 November 1996, p 21, para 73, to be
publsshed in Reports, 1996)

Hoewever, according to the case-law of the Convention organs, expulsion by a
Contracting State may give rise to an 1ssue under Article 3, and hence engage the
responsibility of that State under the Convention, where substantial grounds have been
shown for believing that the person concerned, if expelled to the country in question,
would face a real nsk of being subjected to treatment contrary 1o Article 3 In these
circumstances, Article 3 implies the obligation not to expel the person in question to
that country (Eur Court HR, Soering v the Umited Kingdom yudgment of 7 July 1989,
Series A no 161, p 35, paras. 90-91, Cruz Varas and Others v Sweden judgment of
20 March 1991, Senes A no 201, p. 28, paras 6Y-70, Vijayanathan and Pusparajah
v France, Comm Report 5991, Eur Court HR, Sertes A no 241-B, p 89, para 89
and the above-mentioned Chahal v the Unuted Kingdom judgment, p 21, para 74}

When a Contracting State expels an alien from its territory, ity responsibility is
engaged under Article 3 of the Convention, 1n so far as 1t exposes that individual
directly to a risk of being subjected to treatment contrary Lo this Article

The Commission recalls, further, that atthough the treatment prohibited under
Article 3 of the Convention 1 that which attains 2 munimum level of seventy and
although the assessment of this pumimum s, 1 the nature of things, relative, the
Convention lays down an absolute prelubition on such treatment
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In tlus case, the Commission 1y well aware of the dilficulnes encountered by the
States in their fight against acts of terrorism and of the fact that democratic institutions
must respond tirmly to such acts. However, it considers that, in no circumstances, can
such a response justify acts of torture or inhuman or degrading treatment, 1respective
of the victim’s conduct (see, trer aha, the Chahal judgment, op cit, pp 22-23,
paras 79-8(h

The Comenission notes that the French authorities. having taken note of the
recommendations made by the CPT, considered that there were no substannial grounds
for beheving that the applicant would be subjected 1n Spain o trealment contrary to
Article 3 of the Convention. The Commussion notes i this repard that, on the
admission of the applicant’s lawyer himself, the apphicunt has not been subjecied to any
inhuman or degrading treatment since he arrived in Spain and that his arrest and
remand in police custody by the Spanish authorities were carned out i accordance with
the provisions of the Convention.

Having regard to the foregoing, the Commission concludes that this part of the
application is manifestly (l-founded and must be rejected pursuant to Arucle 27 para. 2
of the Convention,

2 The applicant alleges, further, that his expulsion mfringes hus night to respect for
his famly Life, contrury to Arucle K of the Convention, which provides

‘1 Everyone has the right to respect for his private and famuly hite, tis hotne
and his correspondence

2 There shall be no nterference by a public suthorny with the exercise of
this night except such as 15 mm accordance with the law and 1y necessary 1 a
democratic society 1n the interests of national securiy, public safety or the
economic well being of the country, for the prevention of disorder or cnime, for
the protection of health or maorals. or for the protection of the nghts and
freedoms of others "

The Government argue, primarily, that the applicant has failed 10 exhaust
domestic remedies (see 1 (b) above) and, in the alternative, that the application 15
clearly unfounded. The apphicant contests both these arguments

The Commuission does not consider 1t necessary to develop this point, as it hay
nat been <shown that the applicant submited it w the French courts Toulouse
Administrative Court, to which an application for judicial review of the expulsion order
was subimutted. has not yet given its decision on the merits, however, there v nothing
in the file to show that the applicant ever raised this point, euher expressly or m
substance, before that court Furthermore, once this judgment is given, the applicant can
todge an appeal with the Comet! dErat and, as part of that appeal, submut s
complaint under Arncle ¥ of the Convention



It follows that this part of the application must be rejected pursuant 1o
Articles 26 and 27 para 3 of the Convention

3 The apphcant, invoking Article S para 1 (c) and (). 3 and 4 of the Convention,
considers that his "forcible removal” to Spain was n reality a "disgunsed extradition”
destgned to secure his detention and conviction 1n that country

The Commussion, having undertaken a thorough examination of the evidence,
has found nothing to support the applicant’s argument that his removal to Spam was
made for any reason other than enforcing the expulsion order against lim

The Commussion therefore conwuders that there 1~ no substantuial evidence 1o
support the applicant’s complamnt of a breach of Article 5 of the Convention taken as
a whole It follows that this part of the application 15 mamfestly ili-founded and must
be rejected, pursuant to Article 27 para 2 of the Convention

4 Lastly, m so far as the apphcant wmvokes Article 6 of the Convenuon, the
Commussion recalls that expulsion proceedings do not eatul any determination of an
applicant’s civil nights and apphcations or of any criminal charge against him (see
No 9990/82, Dec [5584, DR W p 119) {t follows that this complant s
ncompatible with the provisions of the Convention and must be rejected pursuant to
Anicle 27 para 2 of the Convention

5 As regards the complamts of a breach of both Article 13 and Artcle 18 of the
Convention, the Commission recalls that Article 13 requires an effective remedy before
a "national authority only for those complaints which can be considered "arguable
under the Convention Having regard to the Commission’s conclusion in respect of the
various points set out above, the complaint raised under Article 13 of the Convention
can only be rejected as unfounded The complamt of a breach of Article 18 of the
Convention must be dealt with o the <ame manner for the ~ame reasons a4 those set
aut abave

The Commussion concludes that these complamts are mamifestly 1 founded
within the meaning of Article 27 para 2 of the Convention

For these reasons, the Comnussion, unammously,

DECLARES THE APPLICATION INADMISSIBLE
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