APPLICATIONS Nt 35790/97 and N® 38438/97
{jomed)

Gruseppe CASTELLI and others v/ITALY

DECISEON of 14 Sepiember 1998 on the admissibihity of the applications

Article 10, paragraph 1 of the Convention This provision protects not only the
substance of wdeas but also the form i which they are conveved

Article 10 cannot be construed to guaramee that un opimion expressed, even b
wnstituttonal means such as a referendum will produce the expected results

Following a referendum in which a very large majority of voters approved the repeal
af the system for the public tunding of political parties new legislation was passed
reinitoducing a mechanism for the public funding of parties The applicants whe
considered that the remiroduction of the new mechanivm went dgainst the optnion
expressed in the referendum were able 1o express thew opmton by voting

Article 3 of Protocol No. | The obligations of the High Contracting Parties undey
this provision are lmited 1o the field of elections concerning the choice of the
legilature Referenda outside the scope of this provision

THE FACTS

The first applicant, born 1n 1946, 15 an Itahian cinzen and lives 1n San Benedetto
del Tronto (province of Ascol Piceno), where he 15 a lawyer
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The tour other applicants have apphlied to the Commussion bath on behalt ot the
four associations of which they are the legal representatives 4nd on their own behalf
in thew capactty as Italian citizens The first, second and fourth applicants were bom
i 1946, 1925 and 1944 respectuively They are, respectively a bank official, a lawyer
and a retuwed broker The third applicants date of birth and profession are unknown
They were all represented before the Commussion by Ms Wilma Viscardim Dona, a
lawver practusmg n Padua

The facts of the case, as subnutted by the applicants may be summansed as
follows

1 Particular corcumstances of the cuse

On 18 and 19 April 1993 a referendum was held on whether or not to repeal the
relevant provisions of Law no 195 of 2 May 1974, which had set up a system for the
public funding of political parties {see section 2 below) The voters elected by a very
large majority (90 3%) to repeal the provisions In Presidential Decree no 173 of
5 June 1993 the President of the Republic certified them repealed

However, Law no 2 of 2 January 1997 remtroduced a mechanism for the public
funding of parties, albeit on different terms Section 1 of that Law provides that any
tax payer can decide to contnbute 0 4% of his or her income tax to the tunding of
political movements and parties

In theory, tax payers voluntary contributions should be allocated propertionally
10 those parties which have applied for them before 31 October each year (section 2)
Section 3 provides, addinonally, that the amounts earmarked for the parties must be
determined by the Treasury and the Mimstry of Frnance before 30 November each year
Also according to sectron 3 (sub section 4) payment must be made before 31 January
ot the following year

Under section 4, however, the Mimister of the Treasury had to allocate the
parties, m a decree to be adopted before 28 February 1997, an mmitial automanc
payment of 160,000,000,000 Italian lire (1TL) for 1997 For the following years, the
maximum total voluntary contnibubions to party funding remains fixed at ITL
110 000,000 000 (secuon 9 of Law no 2 of 1997}

On an unspecified date, an association sought a ruling from the Consututional
Court that the Law in question was unconstituttonal Its application was ruled
madmissible, however, on unknown grounds

At the beginming of March 1998, the Standing Commuttee on Legislation of the

Chamber of Deputies exercising the powers conferred on 1t by the intemal rules to
approve Laws i particular cases (Article 72 of the Constitution) decided to allocate
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the political parties an advance of 1TL 1 10,000,000,000 for 1998, that 15, the maximum
which the parnies could receive under Sectuon 9 of Law no. 2 of 1997, subject to any
subsequent adjustment. It also extended to 31 December 1998 the time-hmt for
submutiing the form for political parties to apply for a share of voluntary contributions.
Theoretically, in such cases, the Chamber of Deputies can be requested to determine
the issue m plenary session at the request of the Government, of one tenth of the
members of the Chamber or of one fifth of the members of the commission. In the
stant cdse, however, that did not happen

2 Relevant domestic law

Section 3 of Law no 195 of 2 May 1974 provided for a mechamsm for the
regular funding of parliamentary groups “as a contribution to the cost of carrying out
their tasks and exercising the functions of the respective political parties to which they
belong”. The sum was initially ITL 45,000,000,000 and was subsequently increased
Furthermore, that Law provided for a form of part-reimbursement of electoral
expenses

Article 75 of the Italian Constitution provides:
(Oniginal)

“E' indetto referendum popolare per deliberare V'abrogazione, totale ¢ parziale, di
una legge o di un atto avente valore di legge, quando lo rnchiedono
cinguecentomila elettort o cinque Consigli regionall

Non e ammesso U /eferendum per le legg: wibutanie e di bilancio, di amnistia €
di indulto, di autonzzazione a ranficare trattaty mternazionali

Hanno dintto di partecipare al referendum tutt 1 cittadini chhamati ad eleggere la
Camera dei deputan.

La proposta soggetta a referendim € approvata se ha partecipato alla votazione
la maggioranza degli aventi dintto e se ¢ raggiunta la maggioranza der voti
validamente espresst

La legge determina le modalith di attuazione del referendum ™

(Translation)

“*A popular referendum can be held on whether to repeal, 1n full or 1n part, a Law
or a measure having statutory force if such 1s requested by five hundred thousand
voters or by five regional councils

Referenda are not allowed in the case of fiscal or budget laws, amnesties or
remission of punishment, or laws authonsing the ratification of mternational
treaties

104



All cinzens entitled to vote n elections of members of the Chamber of Depuues
are entitled to vote in a referendum

The proposal submitted to referendum 1s approved if a majority of those eligible
have voted, and if it has received a majority of valid votes

The procedure for holding a referendum is laid down by law.”

In addition, pursuant to Article 49 of the Italian Constitution

{Ongmal)
“Futti i cattadini hanno diritto i associarsi liberamente i partitr per concorrere
con metodo democratico a determinare la politica nazionale ”

{Translation)
“All cittzens have the night freely to form political parties 1n order to contribute

by democratic means to determme national policy ”

Section 38 of Law no. 352 of 25 May 1970, which lays down implementing
provisions in respect of referenda, stipulates further that in the event that a Law or the
relevant provisions thereof are not repealed as a result of a referendum, no further
referendum on the same legislative provisions can be held for the following five years.

No provision expressly prohibits Parhiament from reintroducing, explicitly or in
substance, legislative provistons which have been repealed by a referendum. In this
respect, it should also be pointed out that 1n 1ts judgment no. 17 of 10 February 1997,
the Constitutional Court specified that 1n examiming whether or not a particular matter
can be put to a referendum, no account 1s taken of the sponsors' intentions as to
possible future legal provisions to replace those which are to be repealed.

COMPLAINTS

The apphcants complam of a serious infringement of the principles of democracy

The first applicant invokes Article 10 of the Cenvention, submitting that the
opinion of the people freely expressed in a referendum was ignored

The other applicants add that, although the Convention does not contain any
clause specifically relating to referenda, there has in this case been a clear infringement
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of the basic pnnciples of democracy, which constitute the basits of the Convention and
thus also of Article 3 of Protocol No 1 to the Convention They subrut that i the hight
of 4 combined reading of the Preamble to the Convention and Article 3 of Protocol
No 1, such a mamfest disregard of the popular will expressed by referendum amounts
to an infringement ot the people s savereignty and of the democratic system

The applicants subrmt, in particular that as the Mmisoy of Fmance takes several
vears 10 process tax returns, 1t will be impossible to check 1 time, each year, the
number of persons voluntanily contributing 0 4% of their tax 1o pobtical parties In this
respect, account should be taken, the applicants argue, of the fact that these return,
must be submitted between 30 June and 29 November every year, whereas the time
hirnit under the new Law for paying parties the amounts voluntanly contnibuted by the
taxpayers 15 30 November This means that contrbutions which are, in theory,
voluntary, become de facto compulsory, contrary to the result of the referendum and,
moreover to the status under Article 49 of the Itahan Constitution, of political parties
A5 PILVALE dysaclations

THE LAW

The applicants complamn of a serious imfringement of the fundamental principies
of demacracy

The first applicant tnvokes Article 10 of the Convention submutting that the
opinon of the people treely expressed i a referendum w as 1gnored

The other apphcants add that although the Convention does not contain any clause
specifically relating to a referendum, there has in this case been a clear infningement
of the basic principles of democracy, which form the basis of the Convennon and thus
also of Ariile 3 of Protocol No 1 to the Convention

Arucle 10 of the Convention guarantees everyone the right to freedom of
expresston and provides nter alla “This right shall mclude freedom to hold opintons
and to recetve and impart information and 1deas without interference by political
authonty and regardless of trontiers

Furthermore, Article 3 of Protocol No 1 to the Conventien provides “The High
Contracting Parties undertake to held free elections at reasonable intervals by secret
ballot, under conditions which will ensure the free expression of the opinion of the
people 1n the chace of the legislature

The Commussion notes at the outset that the applicants do not, as such, complamn
before 1t of the system of public funding of parties in force untl the 1993 reterendum
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or of the system based on voluntary contnbutions which was ntroduced atter the
referendum 1 question The real subject of thewr complaint 5 Parliament's decision
remntroducing that system de facte contrary to the spunt of a new Law adopted in the
meantime by the same Parliament and based on tax payers consent - by “provisionally”
allocating the parties the maximum funds which could be allocated to them under the
new Law, without even ascertgining the exact amount of voluntary contnbutions, which
ran counter to the result of the referendum They thus complain that a binding opinion
expressed in a referendum was de facto circumvented

As regards the complaint of 4 violanon of Arncle 3 ot Protocol No 1 1o the
Conventon, the Commussion recalls that the obligations of the High Contracung Parties
under this provision are himuted 10 the field of electtons concemung the choice of the
tegislature and that referenda are outside the scope of dus provision (see No 7096/75,
Dec 31075, DR 3, p 165)

As regards Article 10 of the Convention, the Comnussion recalls first that this
provision protects freedom of expression as one of the essential foundations of a
democratic souety, regarding both the substance of 1deas and all the freely chosen
torms in which they are comeyed (see on this pomt Em Court HR Oberschhck
v Austng judgment of 23 May 1991 Series A no 204 p 25 para 57)

The applicants were able to express thewr opinion by voung in favour of abolishung
the systern for the public tunding of political parties, but Article 10 cannot be construed
as extending to a guarantee that an opinion expressed, even by institutional means such
45 a referendum provided for in the Constitution, will produce the expected results

It follows that the apphcations must be rejected as incompatible ratione materiae
with the provisions of the Convention within the meamng of Article 27, para 2 of the
Comyvuntion

For these reasons the Commussian

Unanimously,

JOINS Applications No 35790/97 and No 38438/97

and by 4 majonity

DECLARES THE APPLICATIONS INADMISSIBLE
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