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Lord Justice Underhill:

INTRODUCTION

1.

The Claimants in the proceedings which give rise to this appeal, who are the
appellants before us, are a group of female employees of the Commissioners for Her
Majesty’s Revenue and Customs (“HMRC”), who are the respondents. Jobs in
HMRC below Senior Civil Service level are allocated to one of seven grades, each of
which attracts its own “pay band” — that is, a range within which the salary of a
person in that grade will fall. The Claimants are (or were) employees in grades 6 and
7 (6 being the higher) whose salaries have, over the periods to which their claims
relate, been at the lower end of the pay band for their grade. They claim equal pay
with male colleagues whose salaries are at or near the top of the relevant band. 1 shall
have to return in due course to how their claim is formulated, but the essence is that
statistics show that at the material times women were disproportionately represented
at the lower end of the bands and men at the higher — what they describe as
“clustering”. It is common ground that the Claimants and their comparators do work
rated as equivalent, within the meaning of section 65 (1) (b) of the Equality Act 2010,
and accordingly that they are entitled to be paid the same as them unless HMRC can
rely on the “material factor defence” under section 69 of the Act, which I set out at
para. 9 below.

The Employment Tribunal directed a preliminary hearing on two agreed issues, as
follows:

“(i) What is or are the 'factors' within s. 69 (1) of the Equality Act
2010 causing the difference in basic pay between any Claimant and
comparator who has a higher basic pay?

(This issue will include resolution of the parties' respective
positions as to the correct definition of the relevant
'factors' and whether, or to what extent, the precise
definition has a material bearing on the correct overall
analysis under s. 69)

(i) Whether in light of the proper definition of the factor or factors,
that factor or factors put the Claimants and women at a particular
disadvantage when compared with men in Grades 6 and/or 7
(respectively) for the purposes of s. 69 (2) of the Equality Act 2010?

(This issue will include resolution of the parties' respective
positions as to the appropriate pool(s) of comparison and
whether the statistical and/or other evidence demonstrates
a relevant particular disadvantage within the appropriate

pool(s)).”

By a Judgment with Reasons promulgated on 17 June 2016 the ET (Employment
Judge Snelson, sitting alone) held that the factor causing the pay differentials
complained of was “length of service” and that it did not put the Claimants, or women
generally, at a particular disadvantage. That meant that HMRC’s material factor
defence was proved, and the claims were dismissed accordingly.
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The Claimants appealed to the Employment Appeal Tribunal. By a judgment handed
down on 27 February 2018 Simler P dismissed the appeal.

This is an appeal against that decision. The Claimants have been represented by Mr
Ben Cooper QC and Ms Betsan Criddle and HMRC by Mr Thomas Linden QC,
leading Mr Robert Moretto. All counsel save Ms Criddle appeared also in both the
ET and the EAT. Their submissions have been of extremely high quality.

THE BACKGROUND LAW

THE LEGISLATION

6.

The rights formerly conferred by the Equal Pay Act 1970 are now to be found, albeit
differently framed, in Chapter 3 of Part 5 of the 2010 Act, under the heading
“Equality of Terms”. Chapter 3 contains a distinct regime applying to discrimination
in the terms of a contract of employment: it is thus not concerned only with
discrimination in pay, but in what follows I will for convenience refer to the “equal
pay regime”. The intention is plainly that the underlying principles of the general law
of discrimination should apply to the equal pay regime, but its provisions are different
in their details from those of Chapter 1, which covers other cases of discrimination in
the employment field, and indeed from those of the rest of the Act. There was
presumably a good reason for the choice made to maintain in the 2010 Act a distinct
regime for equal pay, adopting the essential framework of the 1970 Act, rather than
assimilating it to the regime applying generally to discrimination at work; but it has
left the law unsatisfactorily complicated.

The structure of Chapter 3 is that it confers rights on an employee (“A”) who is
employed on “equal work” with a comparator of the opposite sex (“B”). One of the
circumstances in which employees are to be treated as doing equal work is where they
are doing work “rated as equivalent”, as the Claimants and their comparators are here.
B must not only be doing equal work with A but must also satisfy the criteria for
being a comparator in section 79 of the Act: I will refer to someone who satisfies
those criteria as “properly comparable”. I will in the following paragraphs assume that
the complainant is a woman, and | will for ease of distinction refer to the putative
discriminator as “he”.

The principal operative provision of Chapter 3 is section 66, which provides, so far as
relevant:

“(1) If the terms of A's work do not (by whatever means) include a
sex equality clause, they are to be treated as including one.

(2) A sex equality clause is a provision that has the following
effect—

(@) ifaterm of A'sis less favourable to A than a corresponding term
of B's is to B, A's term is modified so as not to be less
favourable;

(b) if A does not have a term which corresponds to a term of B's that
benefits B, A's terms are modified so as to include such a term.

@3)-(4) .7
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9.

10.

Section 69 provides for the material factor defence. It reads, so far as relevant:

“(1) The sex equality clause in A's terms has no effect in relation to a
difference between A's terms and B's terms if the responsible person
shows that the difference is because of a material factor reliance on
which —

(@) does not involve treating A less favourably because of A's sex
than the responsible person treats B, and

(b) if the factor is within subsection (2), is a proportionate means of
achieving a legitimate aim.

(2) A factor is within this subsection if A shows that, as a result of the
factor, A and persons of the same sex doing work equal to A's are put
at a particular disadvantage when compared with persons of the
opposite sex doing work equal to A's.

(3)-(6) ...”

The effect is that the defence is available if but only if the differential complained of
can be shown to be caused by a “factor” which is neither directly (sub-section (1) (a))
nor indirectly (sub-sections (1) (b) and (2)) discriminatory. In the present case we are
concerned only with indirect discrimination.

Sub-sections (1) (b) and (2), taken together, closely mirror the terms of section 19 of
the Act, which is headed “indirect discrimination” and which applies to discrimination
otherwise than under the equal pay regime. Section 19 reads (so far as material):

“(1) A person (A) discriminates against another (B) if A applies to B a
provision, criterion or practice which is discriminatory in relation to a
relevant protected characteristic of B's.

(2) For the purposes of subsection (1), a provision, criterion or
practice is discriminatory in relation to a relevant protected
characteristic of B's if—

(@) A applies, or would apply, it to persons with whom B does not
share the characteristic,

(b) it puts, or would put, persons with whom B shares the
characteristic at a particular disadvantage when compared with
persons with whom B does not share it,

(c) it puts, or would put, B at that disadvantage, and

(d) A cannot show it to be a proportionate means of achieving a
legitimate aim.

@) ..
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11.

12.

The phrase “provision, criterion or practice” in section 19 is usually shortened to
“PCP”. 1 should also note that the term “indirect discrimination” is sometimes
inaccurately used to refer to a case satisfying only requirements (a)-(c) (or, in the case
of section 69, sub-section (2)), i.e. to a case which will constitute indirect
discrimination unless justified: I will refer to such a case as one of “prima facie
indirect discrimination”.

The definition in section 19 derives from EU legislation. The Directive currently
applying to equal pay between men and women is the Equal Treatment Directive
2006/54/EC, article 2.1 (b) of which defines indirect discrimination as occurring

“... where an apparently neutral provision, criterion or practice would
put persons of one sex at a particular disadvantage compared with
persons of the other sex, unless that provision, criterion or practice is
objectively justified by a legitimate aim, and the means of achieving
that aim are appropriate and necessary”.

An identical definition is to be found in article 2.2 (b) of the Equality Directive
2000/78/EC (sometimes called “the Framework Directive”), which proscribes
discrimination in the employment field on the basis of other protected characteristics.
The EU legislation does not have the same distinction as the 2010 Act between
discrimination as regards pay, or other contractual terms, and discrimination in the
employment field generally.

It is relevant to note that the definition of indirect discrimination in the original sex
discrimination legislation was differently expressed. Section 1 (1) (b) of the Sex
Discrimination Act 1975, as originally enacted, provided that a person discriminated
against a woman where:

“... he applies to her a requirement or condition which he applies or
would apply equally to a man but—

(i)  which is such that the proportion of women who can comply
with it is considerably smaller than the proportion of men who
can comply with it, and

(i)  which he cannot show to be justifiable irrespective of the sex of
the person to whom it is applied, and

(iii) which is to her detriment because she cannot comply with it.”

Although the change to the current formulation (which preceded the 2010 Act) was
intended to avoid some undesirable complexities of analysis which the original
language was thought to encourage, the essential character of the requisite comparison
has not changed. That is apparent in particular from the judgments of Lady Hale in
Chief Constable of West Yorkshire Police v Homer [2012] UKSC 15, [2012] ICR 704,
(esp. at para. 14 (pp. 709-710)) and Essop v Home Office [2017] UKSC 27, [2017] 1
WLR 1343: in the latter she emphasises the “salient features” common to all the
various iterations of the indirect discrimination concept (see paras. 23-29 (pp. 1353-

4)).



Judgment Approved by the court for handing down. McNeil & Ors v HMRC

INDIRECT DISCRIMINATION: SOME POINTS

13.

14.

15.

16.

17.

As background to the issues on this appeal, | need to make a number of particular
points about the effect of those provisions; but what follows is not intended as any
kind of overall analysis of this difficult area. Although some of the points are of
general application, | will refer more specifically to sex discrimination in the
employment field; and I will assume that the claimant is a woman.

(1) “Factor” and “PCP”. One consequence of retaining a distinct regime for equal
pay is that section 69, in so far as it covers indirect discrimination, does not employ
the familiar terminology of a “provision, criterion or practice”. But in order to
preserve coherence in this area the term “factor” in section 69 (2) must be understood
to be to the same effect.

(2) Collective disadvantage. The definitions of indirect discrimination in both
section 19 and section 69 (2) are concerned with group disadvantage. The essential
comparison is between the positions of the men within the relevant pool, viewed as a
group, and the women in the pool, likewise viewed as a group. The requirement that
the claimant herself should suffer the same disadvantage is additional, and merely
ensures that she should not be entitled to complain of a disadvantage to which she is
not herself subject. The relevant pool for the purpose of the comparison is all
(properly comparable) employees doing equal work to whom the factor in question
applies. It follows that it is not necessary that the position of every woman must be
worse than that of every man. At para. 27 of her judgment in Essop (p. 1354 B-C)
Lady Hale says:

“A fourth salient feature is that there is no requirement that the PCP in
question put every member of the group sharing the particular
protected characteristic at a disadvantage. The later definitions cannot
have restricted the original definitions, which referred to the
proportion who could, or could not, meet the requirement. Obviously,
some women are taller or stronger than some men and can meet a
height or strength requirement that many women could not. Some
women can work full time without difficulty whereas others cannot.
Yet these are paradigm examples of a PCP which may be indirectly
discriminatory.”

(3) “Particular” disadvantage. In CHEZ Razpredelenie Bulgariav Komisia za
zashtita ot diskriminatsia, case C-83/14, [2016] 1 CMLR 14, the CJEU confirmed that
the word “particular” in the phrase “particular disadvantage” was not intended to
connote a disadvantage which was “serious, obvious and particularly significant” but
simply to make clear that it was persons with the relevant protected characteristic who
were disadvantaged: see paras. 99-100 of its judgment (p. 546). (That being so, the
word would appear to be, strictly speaking, to be redundant, since that would be the
effect of the statutory language even without it.)

(4) “Barrier” and “Enderby-type” discrimination. Although the concept of a PCP,
or a “factor”, “putting” women at a disadvantage might seem most naturally to
connote something identifiably done by the employer which creates the disadvantage
— sometimes called “barrier-type” indirect discrimination — that is not the only

situation in which indirect discrimination can be found. In Enderby v Frenchay
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18.

19.

Health Authority C-127/92, [1994] ICR 112, the European Court of Justice held that
prima facie indirect discrimination could be found in a case where there is no
identifiable “barrier” but where there is nevertheless a significant disparity between
the pay of an almost exclusively female group of employees (in that case speech
therapists) and of a predominantly male group (in that case pharmacists) doing work
of equal value: see paras. 15-16 of its judgment (p. 161 E-G). This is generally
referred to as “Enderby-type discrimination®. It is probably not helpful to regard
“barrier” and “Enderby-type” discrimination as two entirely self-contained species
within the genus indirect discrimination — as to this, see per Peter Gibson LJ in Home
Office v Bailey [2005] EWCA Civ 327, [2005] ICR 1057, at para. 29 (pp. 1069-70) —
and | have only thought it necessary to refer to the distinction because it crops up in
the reasoning of the ET and in counsel’s submissions. It is clear that both types are
intended to be covered by the Directive, and thus also by the domestic legislation,
even if an Enderby-type case may fit rather awkwardly with the idea of a PCP or
“factor” which “puts” women at a disadvantage.

(5) Burden of proof. The position about the burden of proof is a little complex.
Before we get to the material factor defence a claimant establishes a prima facie case
under section 66 simply by identifying a properly comparable man with whom she
does work of equal value but who is paid more than her. However, in a case of the
present kind that is essentially a formality?, and the real issue turns on the material
factor defence. As to that, the initial burden is on the employer to prove that the
differential is the result of an identified factor and that that factor is not directly
discriminatory. It is then for A to prove that any such factor puts her, and other
women doing equal work with her, at a particular disadvantage compared with men;
but if she does so the burden of proving that the factor is a proportionate means of
achieving a legitimate aim — for short, that it is justified — is on the employer.

(6) Statistics and “significance”. It will often be the case that claimants will need, or
seek, to establish particular disadvantage by a statistical comparison of the extent of
the disadvantage (in this case, differential pay) as between men and women — though,
as Lady Hale makes clear in Homer, it will not be necessary to do so in every case.
The case-law makes the point that any such statistics must be “significant”. In
Enderby the ECJ said, at para. 17 (p. 161 G-H), by reference to the statistics showing
different average pay for the speech therapists and the pharmacists:

“It is for the national court to assess whether it may take into account
those statistics, that is to say, whether they cover enough individuals,
whether they illustrate purely fortuitous or short-term phenomena, and
whether, in general, they appear to be significant.”

(The identical passage appears in the later decision of the CJEU in R v Secretary of
State for Employment, ex p Seymour-Smith C-167/97 [1999] 2 AC 554, which

The theoretical basis of Enderby-type discrimination is most convincingly explained by Elias
P in Villalba v Merrill Lynch & Co Inc [2006] UKEAT 0223/05, [2007] ICR 469: see para.
113 of his judgment (pp. 502-3). (See also my judgment in Newcastle upon Tyne NHS
Hospitals Trust v Armstrong [2010] UKEAT 0069/09, [2010] ICR 674, at para. 20.)

This aspect is more fully discussed in para. 15 of my judgment in Bury Metropolitan Borough
Council v Hamilton [2011] UKEAT 0413/09, [2011] ICR 655 (p. 663 B-F).
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20.

concerned barrier discrimination.) It appears that the Court is there using the term
“significant” in a sense which is broader than, though it includes, “statistical
significance” in the technical sense. The thinking appears to be that statistics should
only be taken into account if, when properly understood and assessed, they are
potentially probative of the existence of a gender-related explanation for the pay
disparity between the two groups (or, in the case, of barrier discrimination, that the
PCP has a disparate impact).

(7) Degree of differential and degree of impact. As already noted, the CJEU in
CHEZ confirmed that a disadvantage does not need to be “serious” or “particularly
significant™ in order to give rise to prima facie indirect discrimination. But that is
distinct from the question of the size of the differential between the proportions of
men and women who suffer the disadvantage. As to that, it is clear from the case-law
that the differential must be “considerable”, or, to put it another way, that “far” more
people in the protected group must suffer the disadvantage: see, for example
Seymour-Smith at paras. 59-64 (pp. 598-9), and CHEZ, at para. 101. (That is distinct
from the point made in para. 19 above about the “significance” of any statistics relied
on; but the points may overlap forensically, since one reason why statistics which
show only a small differential may not be significant is that small differentials are
more likely to arise by chance or be the result of confounding factors.)

THE CODE

21.

22.

Section 14 (1) of the Equality Act 2006 (as amended) empowers the Equality and
Human Rights Commission (“the Commission™) to issue a code of practice “in
connection with any matter addressed by [the 2010 Act]”. By section 15 (4) (b) any
such code “shall be taken into account by a court or tribunal in any case in which it
appears to the court or tribunal to be relevant”.

The Commission has issued a Code of Practice under section 14 (1) of the 2006 Act.
Part 2, headed “Good Equal Pay Practice”, recommends employers to conduct regular
equal pay audits in order to identify whether there is in their organisations a “gender
pay gap” and suggests a five-step model for doing so. Step 3 is headed Collect and
compare pay data to identify any significant pay inequalities between roles of equal
value. Two paragraphs are relevant for our purposes:

“177. Once employers have determined which male and female
employees are doing equal work, they need to collate and compare
pay information to identify any significant inequalities by:

e calculating average basic pay and total earnings, and

e comparing access to and amounts received of each element of the
pay package.

NB that in saying that the disadvantage did not have to be particularly “significant” the Court
was evidently not using the term in the same sense as in Enderby and Seymour-Smith, but
rather to mean something like “substantial”.
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23.

24,

179. Employers then need to review the pay comparisons to identify
any gender pay inequalities and decide if any are significant enough to
warrant further investigation. It is advisable to record all the
significant or patterned pay inequalities that have been identified. The
Commission's toolkit gives detailed advice and guidance on collecting
and comparing pay information and when pay gaps may be regarded
as significant.”

The “toolkit” referred to in paragraph 179 is published separately. The following
passage appeared in the version of the guidance on “step 3” current at the time of the
hearings below:

“As a general guide, any differences of 5% or more, or 3% or more if
there is a pattern of gaps favouring one sex, will require exploration
and explanation.”

| should sound a note of caution here. When a tribunal is referred to Part 2 of the
Guidance in the context of an equal pay claim it needs to bear in mind that the
conduct of an equal pay audit is not the same as the determination of an equal pay
claim. The figures of 3% and 5% given in the passage quoted from the toolkit are put
forward, avowedly, as useful indicators of whether the employer’s pay system may
incorporate gender-discriminatory elements: as it says, they will “require exploration
and explanation”. It is plainly not the case that any differential of over 5% (or 3%
persisting) between the average pay of men and women in the relevant pool will be
unlawfully discriminatory: that will depend on what the cause is found to be and if
necessary on justification. Nor, equally importantly, will the fact that the differential
is lower than those figures necessarily exclude a case of prima facie indirect
discrimination. The toolkit itself makes the latter point, concluding step 3 with the
caveat that “any pay difference, even when less than 3% or 5%, may be open to legal
challenge”.

THE PAY SYSTEM

25.

26.

27.

28.

In the ET the parties produced a very full and clear statement of agreed facts, which 1
attach to this judgment as Annex 1; and the Judge made some further findings. For
present purposes | need only summarise the essential points.

As already noted, we are concerned with grades 6 and 7: each has in fact two pay
bands, depending whether the employee is based in London or outside (‘“nationally”).

The bands are defined only by reference to their maximum and minimum points.
Unlike in many older pay schemes in the public sector, there are no fixed points in
between: this is not a ladder with defined rungs. Typically the maximum and
minimum figures have been raised on an annual basis with effect from 1 June (though
latterly the two figures have not gone up at the same rate — see below); but there is no
contractual obligation on HMRC to do so, whether by reference to inflation or
otherwise, and there was in fact no increase in the three years from 2011 to 2013.

It has for some time been HMRC policy to shorten the range of the bands — that is, to
reduce the difference between the minimum and the maximum points. This has been
done by increasing the minimum figure, in the years where there has been any
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29.

30.

31.

32.

increase at all, by a greater amount than the maximum. In the first year covered by
the claims (2009/10) the minima for grades 7 and 6 (for London) respectively were
£50,888 and £61,317 and the maxima £60,980 and £73,474 — a range of 20%; but by
2014/15 the corresponding figures were £53,196 and £61,590 (grade 7) and £64,098
and £74,209 (grade 6) — a range of 15.8%. There has been an equivalent shortening
for employees outside London, but | need not give the figures.

In principle new entrants to the grade will start at the bottom of the band. But the
position is complicated by the fact that the present structure dates back only to 2006,
following the merger of the Inland Revenue and the Customs and Excise: that
required a process described as “assimilation”, under which existing employees might
come into the pay bands associated with the new grades part-way up, in order to
preserve their previous level of earnings. And even since assimilation individuals
may start at a point above the minimum if for some particular reason their pay level
has to be preserved.

The very concept of a pay band implies that employees have the opportunity to move
up through the band by increases in their annual salary relative to the minimum until
they reach the maximum. There is no contractual entitlement to any such increases,
and there was in fact a two-year pay-freeze in 2011 and 2012; but the expectation in
HMRC, and the usual practice, has been for annual pay awards to be made with effect
from 1 June. Awards are expressed as a percentage increase on the existing salary,
with the rate depending on the employee’s performance rating for each year: in the
period with which we are concerned, however, only those employees who were rated
as “poor” (who were a small minority) did not receive an award. The details of the
awards made vary over the period, and there are some refinements which can for
present purposes be ignored. The broad picture is that except in the two pay-freeze
years most employees in grades 6 and 7 received awards that brought them closer to
the maximum for the band, with those at or near the minimum benefiting
disproportionately (i.e. to the extent that the minimum went up by more than their
individual award), and those already at the maximum benefiting only if and to the
extent of any increase in the maximum itself. This is not equivalent to a system of
“pay progression” in the traditional public sector sense, where employees move up
each year through a pre-determined number of pay points; but it does mean that they
have an expectation of a pay increase each year (unless they perform positively badly)
and also that that increase will involve an element of progression towards the
maximum for the band.

It will be apparent from the foregoing that the amount of salary payable to any
particular employee in the two grades will depend on a number of variables — the
point at which they entered the grade, how many years they have been in it, the
amount of any increase in the minimum and maximum for the band and the amount of
any pay awards, and their performance, in those years. The result is that in any year
there is in each of the pay bands a very wide range of salaries — typically well over a
hundred in each band — reflecting different pay histories in the individual cases.

There have throughout the period with which we are concerned been substantially
more men than women employed in grades 6 and 7. It is common ground that
HMRC has over the period covered by this claim sought to redress that imbalance by
recruiting more women. This had increased the proportion of women in grade 6
between 2009 and 2015 from 32.6% (out of a total headcount of 862) to 39.2% (out of



Judgment Approved by the court for handing down. McNeil & Ors v HMRC

33.

a total of 1,300); the corresponding figures for grade 7 were 39.3% (out of 1,939) and
42.9% (out of a total of 3,142).

It appears from the figures at para. 28 above that a woman at the bottom of either
band, whether in London or nationally, would be earning over £10,000 less than a
man at the top of the same band, though we were told by Mr Cooper that the
differentials complained of in these proceedings were “up to around £5,000”: of
course individual comparisons are bound to yield varying figures.

THE DECISIONS OF THE ET AND THE EAT

THE CLAIMANTS’ CASE

34.

35.

36.

It is important, for the purposes of the arguments before us, to understand the
evolution of the Claimants’ case. I therefore start by summarising the pleadings and
evidence chronologically.

The earliest ET1s, which date from early 2014, were accompanied by comparatively
summary “Details of Complaint”. These, strictly unnecessarily, pleaded a positive
case in response to HMRC’s anticipated reliance on the operation of “length of
service” as a determinant of pay. It was contended that length of service was a factor
which placed women at a particular disadvantage. | need not summarise all the points
made in support of that contention, because they were subsequently narrowed, but
they included (at para. 7 (b)) an allegation that the operation of length of service
resulted in “clustering” of women towards the lower end of the pay bands and of men
towards the higher end; and (at para. 7 (c)) an allegation based on the result of an
equal pay audit conducted in 2010 which showed that the median pay* for women was
3% or more less than that of men, which was said to show “long-term and persistent
differences that are statistically significant pursuant to Guidance by [the
Commission]”.

HMRC’s ET3 attached full Grounds of Resistance pleaded by Mr Moretto and dated
23 May 2014 in terms common to all the claims. Again, I need not summarise all the
points made, but it was denied that HMRC’s pay system put women at a particular
disadvantage or, more particularly, that there had been statistically significant
differences in the pay of men and women. In response to the case based on the
difference in the median pay of men and women, HMRC set out at paras. 34 and 35 of
the Grounds figures for the differential in the average — that is, mean — pay of men
and women. | attach at Annex 2 to this judgment tables setting out the figures in
question.®> It will be seen that they show that, although there has throughout the
period covered by the claims been a difference in the average pay of men and women
in both grades, the differential has never been more than 1.9% for grade 6, taking the
London and national figures together, and never more than 2.3% for grade 7 (though
there are slightly greater differentials for London if taken on its own); and that it has,
viewed overall, been falling over the period.

As will appear, the evidence sometimes uses the terms “mean average” and “median
average”, but | will refer simply to “mean” and “median”; and where I use the term “average”
without qualification I intend it as synonymous with “mean”.

They incorporate corrections subsequently provided by HMRC in correspondence.
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37.

38.

39.

40.

The Claimants were required to particularise their case on particular disadvantage.
They did so by Further Particulars, pleaded by Mr Cooper, dated 1 October 2014. |
need to give a fairly full summary of these.

Under the heading “The core allegation of particular disadvantage”, the Particulars
plead (at para. 3):

“It is the Claimants' case that the Respondent's use of length of service
as a determinant of pay in both Grades 6 and 7 places, and has at all
material times placed, women at a particular disadvantage compared
with men because those grades are historically male-dominated and
women have only more recently begun to be recruited or promoted
into those grades in greater numbers, with the result that women tend
to be disproportionately over-represented at the lower end of the pay
scale for each grade and disproportionately under-represented at the
upper end of the pay scale for each grade. That effect has been
exacerbated by the Respondent's failure over the years to reduce the
length of the pay scales and the period taken to move from minimum
to maximum for the two grades in question and by the imposition of
the public sector 'pay freeze' in 2010, which has had the effect of
protecting the higher pay of longer-serving employees and precluding
any narrowing of the gap for employees with shorter service.”

In short, therefore, the factor which the Claimants said put women in the two grades
at a disadvantage was “[HMRC’s] use of length of service as a determinant of pay”
(for short, “length of service”); and the reason why it was said to do so was that
disproportionate recruitment of women into the grades in recent years (for short,
“differential recruitment”) meant that they were disproportionately represented at the
lower end of the pay band and disproportionately under-represented at the higher end
(“differential distribution”).

The Particulars continue with the heading “The appropriate analytical method(s) for
testing the core allegation”. Paras. 5 and 6 contend that the “core allegation” does not
neatly correspond to either barrier discrimination (of which Seymour-Smith is referred
to as an exemplar) or to Enderby-type discrimination and that the methods applied to
prove discrimination in those kinds of case cannot be directly transplanted. Para. 7
reads:

“The most appropriate method for testing the core allegation set out at
paragraph 3 above is to analyse whether the proportion of women
within the lower part (e.g. the bottom quartile or decile) of the pay
scale for each grade is significantly greater than the proportion of men
in the same part of the pay scale and, conversely, whether the
proportion of women within the upper part (e.g. the top quartile or
decile) of the pay scale for each grade is significantly lower than the
proportion of men in the same part of the pay scale.”

That proposition is then developed in the following paragraphs.

Paras. 10 of the Particulars sets out in some detail the reasons why “the method
outlined at paragraph 7 above is more appropriate as a means of logically testing the
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42.

core allegation in this case than a comparison of crude averages”. Mr Cooper’s
criticisms of resort to averages refer to the use of both the mean and the median,
though the median is the more criticised of the two. Para. 11 reads:

“Therefore, whilst comparison of crude averages may be a useful tool
in the context of an internal equal pay audit to identify potential areas
for further investigation or in the context of a case where the basis on
which pay is determined is wholly lacking in transparency, in a case
such as the present where the allegation is about a particular alleged
effect of a known determinant of pay on the distribution of men and
women respectively within the pay scales, use of crude averages is not
a meaningful, logical or adequate method for testing that allegation.
At most, a comparison of averages (whether mean or median) may be
used as a secondary method for double-checking the impact, since the
alleged effect of length of service in this case would tend to produce
consistently lower average pay for women than men within the
relevant grades, though the differences in percentage terms may
indeed, for the reasons set out above, be relatively small.”

I need not summarise the “reasons set out above”, because I will have to come back to
them in the course of my discussion of the issues: see paras. 77-80 below.

Paras. 12-14 of the Particulars, under the heading “Statistical analysis”, summarise the
results of an analysis following the method advanced at para. 7 conducted by Dr
Alison Hall, whose report was served with the Particulars. Dr Hall is an HR
professional specialising in equal pay analysis, though she is not a qualified
statistician. In sections 5 and 6 of her report Dr Hall exhibited tables which showed,
for each of the two grades (separately for London-based and “national” employees),
and for each of the six years with which we are concerned (2009-2014), the
proportion of male and female employees in each quartile and decile of the relevant
band®. The tables are at Annexes 3 and 4 to this judgment. What the tables in Annex
3 show is that for both grades (both in London and nationally) and for all six years
there were substantially more women than men in the lowest quartile and substantially
more men than women in the highest quartile. The precise figures vary, but, for
example, in 2014 in London 44% of the women in grade 6 were in the lowest quartile,
as against 26.5% of the men; the corresponding figures for grade 7 were 53.8% of the
women as against 42.4% of men. The disproportions are both smaller and less
consistent for the two middle quartiles (though these account for well under half the
headcount in both grades). The tables in Annex 4 show an essentially consistent
picture when the analysis is done by deciles. Dr Hall said that the figures were
statistically significant by reference to the so-called XZ (“chi-squared”)’ test.

Para. 15 of the Particulars reads:

The quartiles/deciles are by reference to salary amount (i.e. dividing the band into four/ten
equal parts by salary), not to numbers of employees.

As will appear, the Employment Judge found that Dr Hall’s application of the * test was
inappropriate, and Mr Cooper did not challenge that finding as such — that is, separately from
his primary case. | need not therefore seek to explain it for the benefit of the statistically
uninitiated.
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44,

45.

“So far as comparison of average pay is concerned, in accordance with
section 4 of the appended report, the Claimants accept the
Respondent’s calculations set out in paragraphs 34 and 35 of the
Grounds of Resistance ... The Claimants do not therefore allege that
the differences in average pay are or have been consistently greater
than 3% and do not pursue the allegation in paragraph 7 (c) of the
Details of Complaint to that effect. However, for reasons set out
above, comparison of crude averages does not constitute a meaningful,
logical or appropriate methodology for assessing particular
disadvantage in this case.”

There is a slight elision there. The “Respondent’s calculations” which are referred to
relate to the mean rather than the median (see para. 36 above), and accepting them
would not require the Claimants to abandon their case based on the median as
originally pleaded at para. 7 (c) of the Details of Claim (see para. 35): that is of course
consistent with the stance adopted in para. 11 of the Particulars. (The Claimants took
that stance notwithstanding that Dr Hall herself had expressed the view, at section 4
of her report, that the differentials in both the median and the mean figures, despite
the latter being under 3%, tended to suggest that women were at a disadvantage
compared to men.)

HMRC served a Response to the Claimants’ Particulars, settled by Mr Linden and Mr
Moretto, on 1 December 2014. | need not summarise these because the various
respects in which they take issue with the Claimants’ case will sufficiently appear
below.

HMRC’s Response exhibited a report dated 27 November 2014 from Dr Gary Brown,
the Principal Methodologist at the Office for National Statistics, which challenged Dr
Hall’s use of a y° analysis and her reliance on the value of differentials in median pay
(though this had in fact been abandoned by counsel — see para. 42 above). Each
expert produced two further reports, partly responding to the other’s views and partly
also addressing further data supplied by HMRC. They had a telephone discussion on
17 April 2015, of which an agreed note was prepared. | need not give a full summary
of the differences between them. However, | should note that the essential reason
why Dr Brown did not accept that it was appropriate to use a x* analysis in the context
of the present case was that it turned “base pay, which is a semi-continuous variable,
into a categorical value”.

On 13 May 2015 the Claimants served Further Particulars of Indirect Discrimination.
As to these, | need only note that they continued to put their case squarely on “a
substantial differential distribution of women compared with men within each pay
scale, with a substantially greater proportion of women in each grade than men
towards the bottom of each pay scale and a substantially higher proportion of men in
each grade than women towards the top of each pay scale” (see para. 26.1).

THE DECISION OF THE ET

46.

I wish to say by way of preliminary that the Employment Judge’s reasons are
exemplarily thorough and thoughtful.
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48.

In his Introduction the Judge identifies the way in which the Claimants’ case has
evolved prior to the hearing. He quotes in full paras. 3 and 7 of the October 2014
Particulars, which he describes as “admirably clear”. He notes a number of points
which either had been previously pleaded but abandoned or had been specifically
disavowed. In particular:

1)

)

(3)

(4)

It had originally been pleaded, as he noted at para. 3 of his Reasons, “that the
length of service criterion disadvantages women because they have had later
career starts and/or career breaks to have children”; but that case was abandoned
in the March 2014 Particulars. Previous equal pay challenges based on the use
of length of service as a determinant of pay have proceeded on the basis that
those were the reasons why it put women at a particular disadvantage: see in
particular the litigation relating to the pay of female inspectors in the Health and
Safety Executive in determining the pay of its inspectors (Cadman v Health and
Safety Executive [2004] EWCA Civ 1317, [2005] ICR 1546, (CA) and [2006]
ICR 1623 (CJEU) and Wilson v Health and Safety Executive [2009] EWCA Civ
1074, [2010] ICR 302%). It appears that the Claimants’ advisers initially
assumed that it could be demonstrated that that was the case here. But we were
told that once the relevant figures were obtained and analysed they did not show
that either reason was operative in these grades.

The Claimants had in the May 2015 Particulars disavowed “any complaint that
either of the other determinants of basic pay (starting salary and performance) is
discriminatory”: Reasons, para. 4 (1).

The Judge noted that in the March 2014 Particulars the Claimants

“eschew an 'Enderby' claim (based on gender segregation between
different jobs of equal value attracting different pay rates) or a
'Seymour-Smith' claim (involving the application of a provision,
criterion or practice ('PCP) which divides employees into
‘advantaged' and 'disadvantaged' groups and with which a smaller
proportion of women than men can comply)”

(Reasons, para. 4 (2)).

The Judge recorded at para. 4 (3) of the Reasons that the Claimants “accept that
average pay statistics ... do not show significant long-term differences between
the pay of men and women”. This is of course a reference to para. 15 of the
March 2014 Particulars: see para. 42 above. It is important to emphasise that
the argument before the Judge proceeded unequivocally on that basis.

I need say nothing about the Judge’s findings of fact beyond what I have set out
above, save that | should perhaps note that at para. 25 of the Reasons he said:

“I have seen no evidence of the gender balance of those seeking
appointment to grade 7 or grade 6 positions as against those appointed,
no doubt because direct sex discrimination was never alleged and it

The essence of the underlying case advanced by the applicants in that litigation is summarised
at para. 2 of the judgment of Arden LJ in Wilson.
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was not suggested that the female numbers have been depressed by
any form of indirect discrimination in the recruitment process
[emphasis in original]”

| turn to his conclusions on the two preliminary issues.

Issue (1): Defining the Factor

50.

51.

52.

53.

The question raised by this issue is what is or are the factor or factors, for the purpose
of section 69 of the Act, causing the difference in salary between any claimant and her
comparator. As set out above, it was the Claimants’ case that the factor in question
was “length of service”. Mr Linden argued that that was not accurate. The salary of
any particular employee in any given year was the result of a number of variables, of
which length of service is only one: see para. 31 above.

The Judge accepted Mr Linden’s proposition as far as it went, but he held that the
Claimants were entitled to argue that length of service was the only one of those
factors that had a discriminatory effect and to focus their claim on it accordingly. As
he put it at para. 33 of the Reasons:

“Of course, read literally, [the issue] could be answered as Mr Linden
proposes: pay differences undoubtedly arise from all of the factors
which he identifies. But in the context of this case, the sole criterion
that matters is length of service. The Claimants rely on none other.
They complain of breach of the equality clause in respect of ‘a [my
emphasis] difference”’ in pay (s69 (1)) in so far as that difference is
referable to length of service, but not otherwise. In these
circumstances, | am satisfied that the ‘material [my emphasis] factor’
within s69 (1) is, as Mr Cooper submits, length of service.”

HMRC has not sought to challenge the Judge’s conclusion on issue (1), and we must
accordingly proceed on the basis that “length of service” is a factor contributing to the
determination of pay in the grades in question, and address the Claimants’ case that it
accounts for (at least part of) the differentials between them and their comparators.
But it is worth noting what that factor connotes in the context of this case. HMRC’s
system is not, as explained above, one where employees move up a ladder with
predetermined rungs. They benefit from length of service only in the sense that the
more years they have been in the grade the more opportunities they have had to
benefit from annual pay awards (when made). In this sense, as Mr Linden pointed
out, “length of service” is a factor in any system where an employer tends to increase
pay for employees over a period of time, and he suggested that the present case was
closer to the Enderby type than to the barrier type. That is a nice point, but it is
unnecessary to pursue it for our purposes.

| pause here to note one issue which does not arise. The reason why the use of length
of service as a determinant of pay in the present case disadvantages women, as
pleaded by the Claimants, is the increase in recent years in the proportion of women
recruited, which it is said must tend to operate to depress the pay of women as a
group. Differential recruitment of that kind is not in itself discriminatory against
women: on the contrary, it might be thought to reflect a proper appreciation of
equality issues. However it is clear as a matter of authority that that is irrelevant at



Judgment Approved by the court for handing down. McNeil & Ors v HMRC

the particular disadvantage stage of the analysis. In Naeem v Secretary of State for
Justice, which was heard in the Supreme Court with Essop, the Prison Service had
only recently started to recruit Muslim chaplains, and since length of service was a
criterion in its pay system they had, as a group, lower average pay than their Christian
colleagues. This Court held ([2015] EWCA Civ 1264, [2016] ICR 289) that since the
reason for the disparity was solely the differential rate of recruitment, which was not
in itself discriminatory against Muslims, prima facie indirect discrimination had not
been established: see in particular para. 24 of my judgment (p. 298D) and the footnote
to it. But the Supreme Court rejected that analysis. It held that the reason why a
particular pay system produced a disparity between men and women was not material
to whether prima facie indirect discrimination had been shown: see per Lady Hale
paras. 37-42 (pp. 1356-8). It was, however, in principle relevant to justification, and
the Prison Service’s justification defence was indeed upheld.

Issue (2): Particular Disadvantage

54.

55.

The Judge identified three issues arising under this head, but two are no longer live
before us. He dealt with the issue which is relevant for our purposes at paras. 40-50
of the Reasons, under the heading “Statistics: distribution or mean?”. He began, at

para. 40, by pointing out that the parties’ statistical evidence did not meet head on.
As he said:

“The Claimants’ statistics are said to demonstrate ‘bunching’ or
‘clustering’ of men in the upper quartiles or deciles of the pay ranges
and women in the lower quartiles or deciles. The Respondents cite
figures which, they say, show a narrow and steadily diminishing gap
in average pay across both grades. There was no real dispute about the
figures themselves: the contest was as to what they prove.”

He then went on at paras. 41-42 to summarise the parties’ submissions, in terms
which I think it is useful to set out in full, although they have to some extent already
been foreshadowed in my consideration of the pleadings:

“41. Mr Cooper submitted as follows.

“(1) The methodology apt to test the factor relied upon under s.69(2)
must be logically fitted to the Claimants' case.

(2) The Claimants' case is that the system of pay progression based
on length of service produces a disparate distribution by gender
across the pay scales.

(3) Comparison of mean averages (as proposed by the Respondents)
does not assist in a proper evaluation of the Claimants' case
because (a) it brings into account the large part of basic pay
which is unaffected by the s.69(2) factor and (b) it masks
differential distribution by smoothing it out.

(4) By contrast, an analysis of the proportions of men and women
within each decile or quartile of the pay scales will serve to
identify any disparity and demonstrate whether it is significant.
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(5) Dr Hall's Chi-square analysis lends further support to the
Claimants' case.

(6) Application of the methodology referred to in (4) and (5) shows
clearly that women are over-represented as the lower end of the
pay scales and under-represented at the upper end.

(7) Accordingly, without prejudice to any objective justification
defence, particular disadvantage is made out.

42.  Mr Linden replied as follows.

(1) The Claimants' statistical approach based on distribution is
flawed because it ignores actual pay, replacing it with an
approximation.

(2) The Claimants' figures also ignore distribution both within and
outside any selected decile, quartile or other segment of the
population.

(3) The Claimants' case depends on impermissibly breaking down
basic pay, which is indivisible, in order to isolate the notional
sub-element referable to length of service.

(4) The Claimants' approach is arbitrary in that the pools for
comparison would have to depend (for the purposes,
presumably, of the issue under s.69(2) of individual
disadvantage, i.e. whether 'A' is put at a particular
disadvantage), on the identity of the particular Claimant under
consideration.

(5) The Claimants' approach is also crude, misleading and, in
practical terms, unworkable.

(6) Dr Hall's Chi-squared analysis is unsound and proves nothing.

(7) The only proper way to test the Claimants' case on group
disadvantage is through measuring mean average pay. On that
approach, the undisputed figures conclude the particular
disadvantage issue in favour of the Respondents.”

56. The Judge’s reasons for preferring HMRC’s submissions are at paras. 43-50. Again, |
think I should set them out in full.

“43. ... I agree with Mr Linden that distribution cannot be equated
with, or allowed to supplant, pay. To state the obvious, the law is
concerned with ensuring equal pay for equal work. Ascertaining the
distribution of men and women within any particular segment of the
overall sample may provide a partial picture of apparent advantage,
but it says nothing about actual pay difference, within or outside the
segment.
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44. The second fundamental problem with the Claimants’ argument is
that it ignores the undisputed reality that, as the average figures show,
there is no significant long-term difference between the basic pay of
men and women in either of the two grades. Given that reality, it
necessarily follows that, in so far as selective analysis based on
deciles, quartiles or any other slice of the total grade population
reveals a ‘clustering’ phenomenon apparently favouring men over
women, there must be a (more or less) counter-balancing advantage
the other way, within and/or outside the relevant decile, quartile or
other slice. Otherwise, the mean figures would not tell the story they
do. This being so, the methodology advanced on behalf of the
Claimants cannot be regarded as a reliable instrument and certainly
does not substantiate the assertion that women are collectively
disadvantaged.

45. Thirdly, I am much more impressed by the evidence of Dr Brown
than that of Dr Hall, whose qualifications and experience do not seem
to me, with respect, to equip her fully for the task entrusted to her. |1
accept the entirety of Dr Brown’s evidence, including his remarks
about the chi-squared test. It satisfies me that the statistics relied on
by the Claimants are statistically insignificant.

46. Fourthly, I agree with Mr Linden that it is not permissible to
divide basic pay into separate elements in order to challenge the
length of service criterion. The sex equality clause under s. 66
modifies any ‘term’ shown to be less favourable than the
corresponding ‘term’ of any comparator. The term relied on in this
case is that which entitles the Claimants and their comparators to basic
pay. Basic pay is indivisible, albeit that the figure in any particular
case is explained by several factors of which length of service is one.
Moreover, for the reasons already given, the Claimants’ statistical
evidence does not make good a theory of particular disadvantage
attributable to any proposed ‘sub-term’, even if such were permissible.

47. Fifthly, | agree with Mr Linden that the distribution-based
approach favoured by the Claimants would be unworkable in practice
and liable to produce most undesirable results. If it was permissible,
no employer could be sure of escaping liability under the equal pay
provisions, or at least being put at risk in having to make out objective
justification, since it would never be possible to guard against a
complaint that, on this or that selective statistical analysis of a portion
of the relevant population, one gender group appeared to enjoy an
advantage over the other.

48. Sixthly, the logic of the Claimants’ case does indeed, as Mr
Linden pointed out, admit the possibly that distribution statistics could
establish the ‘particular disadvantage’ of one gender group in respect
of basic pay in a case where overall mean figures showed, by
reference to the same term, that it was substantially advantaged. If the
law contemplated a finding of particular disadvantage of gender group
X as against gender group Y in circumstances where group X was the
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better paid of the two, Mr Bumble’s celebrated remark would be
entirely apposite. | do not, however, accept that view of the law.

49. Seventhly, although 1 accept that the categories of indirect
discrimination are not closed and the law is constantly developing, it
Is a material fact that there is no authority to support the Claimants’
case. | do not refer only to decisions of the higher courts. The
Equality and Human Rights Commission (‘EHRC’) Code of Practice
on Equal Pay (2011) says nothing about distribution-based analysis. It
does refer (para. 177) to the need for employers to calculate average
basic pay and total earnings. Likewise the guidance in the EHRC
‘Equal Pay Audit Toolkit’ (‘the Toolkit”), which points out that
‘significant’ differences in pay (as referred to, for example, in the
Code, para. 179) are to be reckoned in percentages of basic pay and
total earnings.

50. For all of these reasons, I reject the Claimants’ case on the
statistics issue. The result is that they fail to establish particular
disadvantage by their chosen route of distribution-based analysis. No
alternative is advanced and, as | have noted, they do not dispute that
average figures do not disclose significant, long-term differences
between the basic pay of men and women in either of the two relevant
grades. | am in no doubt that they are right to accept that those figures
are against them. The Respondents have demonstrated (not that they
bore any legal onus) that the differences in basic pay have been
consistently marginal, have diminished over time, and will diminish
further as time passes.”

The heart of that reasoning is in the first two points, at paras. 43-44. In short, what
the Judge holds is that in principle the only reliable way of demonstrating that women
in the grades in question were at a particular disadvantage was to show that there was
a significant and long-term difference in the average pay of men and women in them;
that HMRC’s analysis measured that directly; and that the Claimants’ analysis
measured something different, i.e. distribution, which was at best a less accurate
surrogate for the average earnings, and whose results logically could not undermine
HMRC’s analysis. The remaining points are essentially subsidiary: some may need
some elucidation, but I will return to them when | come to address the issues myself.

THE DECISION OF THE EAT

58.

I mean no disrespect to the careful judgment of Simler P in the EAT if at this point |
say no more than that her reasoning is essentially in line with that of the Judge in the
ET. The question for us is whether the ET made an error of law, and | do not wish to
lengthen an already long judgment by going over the same ground twice: Simler P’s
judgment is of course fully reported ([2018] UKEAT 0183/17, [2018] ICR 1529). |
will, however, refer to certain passages in the course of my discussion below.

THE APPEAL

59.

The Claimants plead what is described as their “overriding ground of appeal” as
follows:
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“The EAT (and ET) erred in adopting a construction of and/or
approach to the concept of ‘particular disadvantage’ under Equality
Act (‘EqA”) 2010 which measures the wrong thing, in particular by
applying a method (comparison of total average basic pay) which
measures the size or value of (average) differences in pay relative to
total pay, instead of measuring the disparate impact on women
compared with men caused by the factor of length of service by
analysing the relative distribution of men and women along the pay
range in each of the relevant grades.”

They then go on to plead that “that fundamental error underpins each of the following
subsidiary grounds of appeal”. Those subsidiary grounds are:

“(1) The EAT (and ET) erred in construing the concept of ‘particular
disadvantage’ in s. 69 (2) EqA 2010 as turning on a measure of the
(average) value of the differences between ‘whole’ terms (in this case,
average total basic pay), instead of an analysis of whether the material
factor (here, length of service) operates in a way that means it is
particularly women who suffer disadvantage (i.e. who receive lower
pay as a result of being lower down the pay ranges) regardless of the
size or value of the differences. The correct approach requires a
differential distribution analysis looking at the relative distribution of
men and women along the pay range in each of the relevant grades.

(2) The EAT (and ET) erred in reaching the purported conclusion that
the statistics relied on by the Appellants were not sufficiently
significant. Both that conclusion and the evidence of the
Respondent’s expert, Dr Brown, relied on in support of it, were
premised on the fundamental underlying error that it is the (average)
amount or value of pay differentials, as opposed to their disparate
incidence as between women and men, that has to be measured. In
light of the ET’s finding of fact (recorded by the EAT at [8830 (vii)
EAT judgment]) that the statistics confirmed the clustering of women
at the bottom of the pay range and men at the top of the pay range,
and in any event based on the statistical evidence of differential
distribution as a whole, the only proper conclusion was that
significant  disparate impact (and consequently  particular
disadvantage) was established.

(3) Alternatively, if (contrary to the Appellants’ primary case) a
differential distribution analysis was not the sole appropriate method
for testing particular disadvantage, the EAT (and ET) erred in (a)
holding that it was not open to the Appellants to maintain, and in
failing to consider, their alternative case that such disadvantage
should be analysed by reference to average variable pay together with
evidence of differential distribution; and (b) not concluding that
analysis of average variable pay established that length of service had
put the Appellants and women generally at a particular disadvantage
compared with men.”

60. I will consider those grounds in turn.
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THE “OVERRIDING” GROUND: THE CORRECT APPROACH IN PRINCIPLE

61.

62.

63.

64.

The starting-point must be to appreciate that the (collective) disadvantage relied on in
the present case is not of the usual kind. In the typical case the disadvantage is the
non-receipt of a defined benefit — for example, qualification for a job, or for
promotion, or an extra day’s holiday, or a specific level of pay. In such a case
particular disadvantage, or disparate impact, is measured by comparing the
proportions of men and of women in the pool who enjoy that benefit. Here, however,
the disadvantage of which the Claimants complain is not binary. There is a wide
range of individual salaries within the pay bands, and it is impossible to say that this
or that figure represents the point below which an employee is disadvantaged, or
above which they are advantaged. This is what Dr Brown means by saying that “base
pay ... was a semi-continuous® variable, [not] a categorical value”: see para. 44
above. There is thus no fixed touchstone of disadvantage.

Mr Cooper submitted that where resort to the traditional approach is not available the
touchstone for proving (collective) particular disadvantage must be the incidence of
disadvantage — that is, relatively how many women are disadvantaged (or, to put the
same thing another way, relatively how often women are disadvantaged). If you can
show that proportionately more women are towards the bottom, and (therefore)
proportionately more men towards the top, of the scale in question, that necessarily
shows that women are disadvantaged. It is, as he put it in his skeleton argument,
logically “the only permissible choice”.

The application of the concept of particular disadvantage in a “continuum” case of
this kind has not been explicitly discussed in any of the authorities, and it has required
some careful thinking. But | have come to the clear conclusion that the ET and the
EAT were right to reject the approach argued for by Mr Cooper. | do not believe that
what the statute requires to be measured is the “incidence” of disadvantage. As
Simler P points out at paras. 45-46 of her judgment, the distribution of men and
women within a pay band only means anything in so far as it represents what sums
they are in fact paid. It seems to me necessarily to follow that it is essential to take
into account the actual amounts paid to each person in the group; and the only way in
which that can be done definitively is by taking an average.

The difference between the two approaches can be illustrated by a very stark example.
Take the case of a pay-band of between £50,000 and £80,000 p.a., with 100 men and
100 women in it. Assume that there are only three pay-points, as follows:

£50,000: 55 women; 45 men
£70,000: 55 men
£80,000: 45 women.

Assume that that distribution is the result of the factor relied on by the employer
under section 69. On Mr Cooper’s approach the women in the pool are at a particular
disadvantage because they are, in terms of numbers, disproportionately at the bottom

As | understand it, he says “semi-continuous”, rather than “continuous”, because pay-points
occur at intervals through the band rather than in a seamless flow.
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65.

66.

67.

68.

“end” of the scale (and men disproportionately at the top). However, that leaves out
of account the fact the men in the top half are only just over the mid-point, whereas
the women are all at the maximum, so that a large minority of the women earn much
more than any man — and the average pay of the women in the pool is greater than that
of the men.

| do not believe that to find in such a case that the women in the pool, viewed as a
group, are at a “particular disadvantage” is consistent with the nature of the statutory
exercise, which depends on the impact of the factor in question on pay. In my view
that means that it is necessary to bring into the analysis the actual amounts paid to
(all) the women in the pool. That is, as | understand it, the point being made by the
Employment Judge at para. 43 of his reasons, and developed at para. 46.

Of course in the present case the Claimants have not simply divided the pool into two
halves — lower and upper — but have done their analysis by quartiles and deciles. But
the conceptual problem is the same. There could in principle be an uneven
distribution of salary points, as between men and women, within each quartile or
decile, potentially masking the fact that one or other gender is disproportionately
represented at the top or bottom of each segment. The only way to ensure that the
distribution analysis is entirely reliable and accurate is to create a segment for each
distinct pay-point: otherwise you are, as Dr Brown put it in his oral evidence, “not
using all the data available”. But, as he said, if you do in fact use all the data
available you are simply calculating an average.

Mr Cooper submitted that an approach which, by taking an average, focuses on the
position within the whole pool “smooths out” gender differences which occur within
it and (as he put it in his skeleton argument) “masks disadvantage experienced by a
significant proportion of women found at the bottom of the grade by lumping them
together with other women who may not be so disadvantaged ...”. That is a
tendentious way of putting it, not least because it assumes that the women at the lower
end of the band are indeed suffering “disadvantage”, which is assuming what he has
to prove. | accept of course that applying my approach to the example at para. 64
means that the fact that there are disproportionately more women at the bottom of the
band (55:45) is outweighed by the fact that there are (even) more disproportionately
more women at the top (45:0). But | do not think that that can be described as
masking some disadvantage suffered by women as a group. Rather, what it means is
that the application of the factor has led to some women being disproportionately at
the top end of the pay range (however defined) and to others being disproportionately
at the bottom end (however defined). In such a case, | do not think it is possible to
say that women as a whole are disadvantaged without taking into account what the
women in question, and likewise the men in comparison with whom they are said to
be disadvantaged, are in fact paid.

The truth is that establishing the existence of disadvantage by reference to
“distribution” in fact means abandoning any usable reference point: there is no
rational basis for selecting one part of the pool rather than another in which to look for
disadvantage. ~What if it were only in the bottom decile that there were
disproportionately more women than men and the disproportion were the other way
round in the remaining nine ? The logic of Mr Cooper’s position is that “particular
disadvantage” could be established by reference to the bottom decile only because it
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was wrong to “lump them in” with the majority of women who were not
disadvantaged.

Mr Cooper referred to the passage which | have quoted at para. 15 above from Lady
Hale’s judgment in Essop, which makes the point that a PCP may be indirectly
discriminatory even if not all women are disadvantaged by it. But that is to confuse
the simple binary case with the case of a (semi-) continuum like the present. In the
kinds of cases to which Lady Hale was referring there is no doubt that the women
who cannot meet the height requirement, or work full-time, are disadvantaged, and
who they are; and the fact that they may be only a minority of the women in the pool
is neither here nor there. But the problem is that in our case there is no equivalent
touchstone of disadvantage.

There is another problem with Mr Cooper’s approach, though it is ultimately simply
an aspect of the underlying error of principle. If a pay system can be found to be
(prima facie) indirectly discriminatory on the basis of a distribution analysis (by
reference to whatever part of the pool a claimant may choose to focus on), it will be
impossible in practice for an employer ever to be sure that its system was not
potentially unlawful. Nor, since a distribution analysis affords no way of putting a
number on the extent of the disadvantage suffered are there any fixed points for the
purpose of examining justification or identifying an appropriate remedy. Only
averages give a workable tool for measurement.

Mr Cooper sought to support his proposition by referring to a number of authorities —
specifically Seymour-Smith (at paras. 59-60 of the judgment of the Court (p. 597 F-
H)), Barry v Midland Bank plc [1999] 1 WLR 1465, per Lord Nicholls at p. 1474 E-
H), Home Office v Bailey (per Peter Gibson LJ at paras. 29-31 (pp.1069-70)) and
Essop (per Lady Hale at paras. 23-25 and 27-29 (pp. 1353-4)). However, none of
those cases were concerned with the present situation: in each the disadvantage was
binary in character, and the passages in question do no more than consider aspects of
the conventional approach.

Mr Cooper also submitted that the principle affirmed by the CJEU in CHEZ that
particular disadvantage need not be “serious” meant that the “extent” of the
differential must be treated as irrelevant. But, again, that is a different point. The
point of taking an average of the earnings of the men and women in the pool is to
establish whether women are at any disadvantage in the first place: the “CHEZ point”
becomes relevant only once it is established that they are.

In fact, such authority as there is goes the other way. In Handels-og
Kontorfunktionarernes Forbund i Danmark v Dansk Arbejdsgiverforening (Danfoss
AJ/S) case 109/88, [1991] ICR 74, the ECJ said, at para. 16 (p. 80 C-D):

“where an undertaking applies a system of pay which is totally
lacking in transparency, it is for the employer to prove that his
practice in the matter of wages is not discriminatory, if a female
worker establishes, in relation to a relatively large number of
employees, that the average pay for women is less than that for men
[emphasis supplied]”.


https://www.iclr.co.uk/document/1991001671/casereport_44842/html
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That passage is repeated in Enderby, at para. 14 of the Court’s judgment (p. 161 D-E).
I would not in fact put great weight on it in this context because, again, the Court was
not concerned with the particular issue before us; but it is legitimate at least to note
that it apparently regarded comparison of average earnings for men and for women as
the natural way of identifying discrimination within a particular pool.

| should make it clear that it does not follow that a distribution analysis of the kind
done by Dr Hall is of no value. In a case where the average pay of women within a
pool is less than that of men, there are likely be disproportionately more men at the
higher end of the pay band and disproportionately fewer at the lower end, subject to
the important qualification about the evenness of the distribution discussed above.
But a distribution analysis which shows that that is the case is an inherently inferior
surrogate for the more reliable and accurate analysis provided by the comparison of
averages. It cannot in those circumstances be right, where the figures for an analysis
of average pay are available, to eschew them in favour of a less accurate analysis. It
is important to recall that this part of the argument is put squarely on the ground of
principle; how particular disadvantage might be proved in a case where figures for
average pay are not available is not something on which we need express a view.

I would therefore reject the Claimants’ case as to the correct approach in principle to
the assessment of particular disadvantage in the present case and dismiss the
“overriding ground of appeal”. I believe that my reasoning essentially corresponds to
that of Simler P at paras. 48-50 of her judgment.

It might be thought to follow that | need say nothing about the three “subsidiary”
grounds of appeal, but in fact they do raise some points with which | need to deal.

SUBSIDIARY GROUND (1)

77.

78.

79.

As pleaded, this ground does not appear to go much beyond the fundamental point of
principle which | have already considered. It does, however, incorporate a particular
point about how any average differential should be calculated which is also central to
the third subsidiary ground.

The premise of the point is that the discrimination complained of in this case affects
only a part of total pay: everyone receives at least the minimum rate for the band in
question, and length of service can only affect the part of total pay between that figure
and the maximum. That being so, Mr Cooper contends, to focus on the average
differential in total pay understates any disparate impact which length of service may
be shown to have. The correct picture can only be seen by focusing on what he called
“the variable element” in pay — that is, the part covered by the pay band. In his
skeleton argument (though in fact in the part concerned with his second subsidiary
ground) he set out a table showing that the average differentials shown in HMRC’s
tables, which were (very broadly) around 2%, would have been (again, broadly)
around 20% if calculated only in relation to the pay band range. That distortion may
lead to factors which unquestionably have a disparate impact between the sexes, and
which may lead to differentials of some thousands of pounds in individual cases,
being treated as non-discriminatory.

The same argument was advanced below. Simler P dealt with it at paras 52-56 of her
judgment. At para. 52 she says:



Judgment Approved by the court for handing down. McNeil & Ors v HMRC

80.

81.

“... 1 do not accept Mr Cooper's contention that where average pay is
to be used as a proxy indicator for differential distribution (or relied
on together with differential distribution), as a matter of law this can
only be by reference to differences in average pay within the variable
part of the pay only, in other words in respect of amounts above the
pay grade minimum (the so-called variable pay element). This
argument amounts to a contention that basic pay can be subdivided
into notionally separate elements representing, in effect, base salary
and a length of service element, even where there is no evidence that
as a matter of contract or practice such a distinction is drawn within
basic pay; and where the Employment Tribunal found as a fact that
basic pay in this case was indivisible and could be explained by
several factors of which length of service was one. Neither the EA
2010, nor authority supports Mr Cooper's approach. Nor does the
Code or Commission guidance support it.”

She develops those points in the following paragraphs. At paras. 53-54 she refers to
the line of authorities which establish that any comparison under (what is now)
section 66 of the Act must be on a term-by-term basis (specifically, Hayward v
Cammell Laird Shipbuilders Ltd (no 2) [1988] 1 AC 894 and Brownbill v St Helens
Hospitals NHS Trust [2011] EWCA Civ 903, [2012] ICR 68); and points out that the
relevant term here is “pay”. At paras. 55-56 she observes that if the analysis were
confined to the variable element in pay the percentage differential would be
dependent on the relative length of the pay band in any particular case. As she says at
para. 55:

“Since it is well established that long pay scales can lead to unequal
pay and a means of tackling pay inequality is to shorten the pay
scales, it would be a perverse result that the shorter the pay scale the
easier it is to establish particular disadvantage.”

In response to that reasoning Mr Cooper submitted that the fact that a term-by-term
analysis was required for the purpose of section 66 did not mean that it should be read
over into the exercise required by section 69. As for the allegedly distorting effect
identified by Simler P, he submitted that HMRC’s approach itself involved the more
fundamental distortion to which | have already referred.

I agree with Simler P that Mr Cooper’s argument must be rejected. The essence of
the disadvantage alleged is, straightforwardly, that women in the relevant group are
paid less than men. To express it in terms of “disadvantage in respect of the top (say)
£10,000 of the pay range” is an artificial and unjustified subtlety in circumstances
where, as she says at para. 52, no distinction between different categories of basic pay
is recognised either by contract or by practice. | think Mr Cooper is probably right to
say that the Hayward/Brownbill line of authorities is not directly in point, though they
do lend some indirect support to the basic point that it is inappropriate to start
dividing up “pay” in this context. However, I do see real force in the point made by
Simler P at paras. 55-56 of her judgment, which reinforces the conclusion that I would
in any event reach.
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Having said all that, | do not believe that the issue has the significance which Mr
Cooper attaches to it in this context. | do not believe that calculating the average by
reference to total (basic) pay will prevent claimants from establishing particular
disadvantage on the basis only that the disadvantage is small in percentage terms. As
noted at para. 20 above, there is a distinction in the authorities between the approach
to establishing disparate impact/particular disadvantage, for which a “considerable”
difference is required in the proportions of men and women affected, and the
approach to the size of the disadvantage itself, which need not be “serious”. The
latter approach is the relevant one in the present case. In particular, as noted at para.
24 above, the percentage figures mentioned in the Commission’s “toolkit” do not
represent any kind of minimum threshold. In response to questions from the Court,
Mr Linden accepted that if it were clearly established that the use of length of service
as a criterion led to women being paid, on average, less than men, it would not be an
answer to say that the differential was less than 3%: he said that that was clear from
CHEZ. That being so, there is no need to focus on the variable element in the
Claimants’ pay in order to get over the supposed threshold.

SUBSIDIARY GROUND (2)

83.

Again, as pleaded this ground does not raise any point which | have not already
discussed. But it is the vehicle, in Mr Cooper’s skeleton argument, for a challenge to
the Employment Judge’s observation, at para. 44 of the Reasons, that if the
distribution analysis shows clustering of the kind relied on in any particular segment
of the pool there must be “a ... counter-balancing advantage the other way” within or
outside that segment — “otherwise, the mean figures would not tell the story they do”.
He says that there is no evidence of any such “counter-balancing advantage”. But I
think that the Judge was simply making the same point that | have made at para. 67
above: the average necessarily gives the most accurate picture of collective advantage
or disadvantage.

SUBSIDIARY GROUND (3)

84.

85.

This ground on its face goes beyond the point of principle which | have already
addressed under the “overriding ground”, because it relies on an alternative case
which it is said that the ET and EAT wrongly refused to entertain.

As pleaded, the alternative case relies on the submission that “disadvantage should be
analysed by reference to average variable pay together with evidence of differential
distribution”, which I have rejected at paras. 79-81 above. In the EAT Mr Linden
objected that the alternative case had not been advanced in the ET and that it was too
late for it to be advanced for the first time on appeal. Mr Cooper referred to a
footnote in the October 2014 Particulars which showed that the point had been made
below and said that he had also referred to it in his closing submissions before the
Judge — though only, as he candidly acknowledged, as an argument to support the
distribution-based analysis rather than as an alternative in its own right. Simler P
considered that question carefully at paras. 58-62 of her judgment. She concluded, at
para. 62:

“This was a complicated case which evolved over time and the
parties' respective cases on particular disadvantage were reduced to
writing and refined, and were supported by statistics and expert
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analysis. In the absence of any written argument to the effect that the
Claimants were advancing a positive case in reliance on data
containing average variable pay differentials together with or to
support their distribution analysis, it does not surprise me that EJ
Snelson understood the point advanced in submissions as a point
designed only to attack the Respondent's approach rather than to
support an alternative positive case. In all the circumstances, if the
variable pay argument were sound, | do not consider that it was
properly raised before the Tribunal, or that it can fairly be raised now
to demonstrate a fatal flaw in the Judgment.”

In the course of his oral submissions before us Mr Cooper made it plain that he would
wish, if permitted, to advance a variant of the alternative case referred to in this
ground. In particular, in his submissions in reply he referred to Mr Linden’s
concession, recorded at para. 82 above, that particular disadvantage could be proved
by a differential in average of pay of less than 3%. HMRC’s own figures showed a
differential over the entire period of, broadly, 2%; and that was an ample basis for a
finding of particular disadvantage.

Mr Linden submitted that it was still less open to Mr Cooper to advance in this Court,
for the first time, a case based on the difference in the average total pay of men and
women in the two grades than it had been to advance a case in the EAT a case based
on differences in the variable element. In response, Mr Cooper referred to the same
materials as he had relied on in the EAT.

In my view it would indeed be wrong for this Court to allow the appeal on the basis of
the alternative case that Mr Cooper now seeks to advance. | endorse what Simler P
said about the similar issue below, but the objection is a fortiori as regards a
comparison of average total pay. As appears from the account which I have given of
the history of their pleaded case, the Claimants have from at least the October 2014
Particulars onwards clearly disavowed reliance on HMRC’s figures for average pay as
a way of proving their case. Para. 15 of those Particulars could not be more explicit.
It would be extraordinary to permit the volte-face which Mr Cooper now, albeit only
by way of alternative, seeks to make. He said that it was only in this Court that Mr
Linden had made the concession that there was no “3% threshold”. But that is not a
good answer. It was the Claimants, not HMRC, who had treated the 3% figure
mentioned in the toolkit as a threshold (see paragraph 7 (c) of the original Details of
Claim); and there was no obligation on HMRC to question whether they needed to do
so. The Claimants had HMRC’s figures from the very early stages of the litigation,
and they could have based an alternative case on them if they had chosen to do so.

There are, it is true, exceptional cases where a party is permitted to switch horses on
appeal, where the issue is one of pure law and this Court could safely determine the
new case for itself. But | do not believe that that is the case here; and indeed |
understood Mr Cooper to accept in the course of his reply submissions that if he were
permitted to rely on this alternative the case would have to be remitted to the ET. Itis
not enough for the Claimants simply to rely on the differential shown in HMRC’s
figures: it is necessary that they should show that it was the result of the factor on
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which they relied in their pleading, namely length of service.’® That in itself might
not have been too serious an obstacle. Although small percentage differences can
often be random, or the result of confounding factors, that possibility might be
thought in this case to be answered by the facts (a) that it is inherently plausible that
the suggested mechanism, namely differential recruitment, would lead to differentials
in average earnings and (b) that the differential here is broadly persistent over several
years and both grades. However, alternative explanations would have had to be
considered: even if they were only partial, the extent of the differential attributable to
length of service might have been material to justification. Mr Linden suggested, by
way of example, that women might have been promoted out of, or otherwise left, the
grades disproportionately to men, which would have been a separate reason why the
average pay for women was less than that for men. There is no evidence about that
either way™*, but it illustrates the kind of issue that would have had to be considered
by the ET if the Claimants had advanced the alternative case from the start.

| would add, with all due caution because the issue was not live before us, that even if
the Claimants had proved particular disadvantage HMRC might well have had a good
case on justification. As | observed in Naeem (see the note referred to at para. 24
above), it would be harsh if an employer who made a deliberate attempt to increase
the diversity of its workforce made a rod for its own back because it thereby created a
disproportion in the relative lengths of service of men and women in the workforce. |
do not suggest that that is a complete answer, since tribunals are entitled to look
critically at pay ranges which are too long or where the rate of progress is
unreasonably slow; but the Employment Judge’s observations at para. 50 of his
Reasons might well have been relevant in this context, albeit that they are directed to
a different point.

DISPOSAL

91.

| would dismiss the appeal.

Lord Justice Holroyde:

92.

| agree.

Lord Justice Ryder:

93.

| also agree.

10

11

That is not strictly accurate. As explained at para. 18 above, once a claimant proves that she
is paid less than her (proper) comparator, the burden is on the employer to plead and prove the
factor which he says accounts for that differential. But in this case the Claimants chose to
advance a positive case and the effect of the ET’s judgment on “issue (1)” is that it is that
factor which has to be shown to be prima facie indirectly discriminatory.

Apparently figures were not available on the relative lengths of service of men and women.
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Annex 1: Agreed Facts

HMRC's Pay System — Background

1. HM Treasury has overall responsibility for the Government's public sector pay policy,
which includes defining the overall parameters for Civil Service pay and budget for
all government departments. Each year, HM Treasury publishes Civil Service Pay
Guidance. For example, the 2010/11 guidance is at pages 1173-1203 of the hearing
bundle.

2. Pay for delegated grades (AA to Grade 6) has been delegated to Government
departments since 1996. In line with public sector pay policy, and therefore operating
within the pay guidance set by HM Treasury, HMRC submits a pay remit proposal in
relation to these grades to its Minister, which for HMRC is the Treasury Minister.
Following approval of the total spending allocation, and under collective bargaining,
HMRC negotiates the pay settlement with the two Departmental Trade Unions
(collectively referred to in this statement as the 'DTUS'), which are the Association of
Revenue and Customs (ARC), which is a section of the First Division Association
(FDA) and the Public and Commercial Services Union (PCS). Examples of
submissions made to HMRC by PCS and ARC in relation to pay can be seen in the
hearing bundle at pages 1227-1235 (PCS) and pages 1278-1284 (ARC). It is not
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essential for agreement to be reached with DTUS. In the absence of agreement, the
pay settlement is implemented following discussion and consultation.

3. HMRC was formed in April 2005 by the merger of two separate Government
departments, Inland Revenue ('IR') and HM Customs and Excise ('C&E"). Following
negotiations with the DTUS, a set of pay and other terms and conditions was
implemented for staff in the new department. The new terms and conditions aligned
the pay and grading systems of the former departments. They also involved an
"assimilation exercise" in 2006 based upon the length of past satisfactory performance
in the current grade. Further details about this assimilation exercise are given below.

Pre-merger pay structures

4. Prior to the merger in 2005, IR and C&E had separate delegated pay arrangements
aligned with their own business needs, considering a range of factors including
grading, location, staffing levels and business priorities.

Inland Revenue pay structure

5. As at April 2005 IR was the bigger department with approximately 77,000 people,
compared to 24,000 in C&E (page 971AB).

6. IR's pre-merger grading structure mirrored the traditional Civil Service structure
though the grades had different names. For example, Grade 7 was known as Band B2
and Grade 6 was Band B1.

7. IR's grading structure had a pay system that had:

« London and National pay zones;

« A two tier pay structure (with an upper and lower tier) and a 'pay target' within
each band. The 'pay target' was 81% up the pay range for the National zone and 86%
up the pay range for the London zone (page 950B), (See tables on pages 950F to 9501
for details of the IR maxima, minima and pay targets between 2002 and 2004).

8. Annual pay awards payable from 1 August each year consisted of:

« A flat rate monetary basic performance award, the value the same for each
individual in the pay band, and;

» A flat rate monetary progression award for staff below their maximum. The value
of the award differed depending where an individual sat in the pay range (i.e. upper or
lower tier, above or below pay target), and;

* A lump sum, non-consolidated additional award for satisfactory performers.

The pay offer for 2002-2004 can be seen in hearing bundle at pages 950A to 950I.

9. IR's pay system provided for guaranteed pay progression (subject to performance) for
Bands B2 and B1 from the pay range minimum to the 'target rate' in 7 years, and from
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11.

12.

13.

14.

the 'target rate' to the pay range maximum in 5 years, i.e. 12 years in total to move
from minimum to maximum. See page 950A paragraph 3.

The IR pay offer 2002-2004 document in the bundle shows (see table on page 950H)
that following the 2004 pay award, so just prior to the merger:

« B2 National (Grade 7) pay range minimum was £37,630 and pay range maximum
was £47,590;

» B2 London (Grade 7) pay range minimum was £42,250 and pay range maximum
was £54,170;

« B1 National (Grade 6) pay range minimum was £45,670 and pay range maximum
was £58,530;

« B1 London (Grade 6) pay range minimum was £51,320 and pay range maximum
was £65,270.

The table on page 950AY shows pay range length for IR B1 and B2 grades at 2004
were:

» B2 National 26.5%
» B2 London 28.2%
» B1 National 28.2%

» B1 London 27.2%

Customs & Excise pay structure

C&E's grading system pre-merger did not align with the traditional Civil Service
seven graded structure. From 1996 C&E had a twelve graded structure with junior and
middle management grades (Administrative Assistant to Senior Officer) having both a
general and technical band (Bands 1 to 10). Grade 7 and Grade 6 were not split and
were Bands 11 and 12 respectively.

In 1996 C&E amalgamated Band 1 and 2 (for the Administrative assistant grade) so at
April 2005 (the time of the merger) C&E had 11 pay bands numbered 2-12. (See table
on page 950 AR, within the 2004 C&E pay settlement document)

C&E's grading structure was supported by a pay structure that had:

« London, National and other premium pay zones;

« An ‘entry point rate' (pay range minimum) and a 'bonus point rate' (pay range

maximum) for each of the 11 bands in the National pay zone (with higher entry point
rate and bonus point rate for the London pay zone). The pay ranges were subject to
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annual review, and would increase according to C&E's reward strategy and available
funds. (The terminology was changed to minimum and maximum in the 2004 pay
offer: see page 950AU)

» In addition, Office Premium allowances were payable to individuals working in
London, and in a few other hotspot locations which had recruitment or retention
challenges.

The C&E pay settlements for 2002 to 2004 can be seen in the bundle at pages 950Y to
950AY.

The annual pay awards payable from 1 June (see page 950AR for the 2004 award)
consisted of:

« A salary-related percentage-based increase for Top and Good performers, with
Less Effective performers receiving a lower award; and

« A flat rate monetary progression award for Top and Good performers (only if they
were below their pay band maximum) and

« A non-consolidated non-pensionable lump sum award for Top performers

The salary-related percentage-based increase mirrored the increase applied to the pay
range entry point and the bonus point rate. For example, in 2004 the pay range entry
and bonus points (the minimum and maximum) were increased by 2.6%, so staff
received an initial increase of 2.6% to their salary (i.e. before the addition of the
progression award) to preserve their position within the pay range and thereby ensure
that any 'progression award" would actually move them up to a higher position. C&E
had an aim — but not a guarantee — that people would reach the bonus point of their
pay band in around 9 years (see page 971Al). It is not known how long this took in
practice at Band's 11 and 12 prior to the merger.

The 2004 C&E pay settlement document shows (see table on page 950AX) that
following the 2004 pay award, i.e. just prior to the merger:

» Band 11 National (Grade 7) pay range minimum was £40,954 and pay range
maximum was £48,285;

» Band 11 London (Grade 7) pay range minimum was £43,012 and pay range
maximum was £50,711,

« Band 12 National (Grade 6) pay range minimum was £51,164 and pay range
maximum was £60,322;

» Band 12 London (Grade 6) pay range minimum was £53,682 and pay range
maximum was £63,292.

It also shows the pay range length for C&E Band 11 and Band 12 (National and
London) was 17.9% (see page 950AY).
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The HMRC pay Remit 2005/6 to 2007/8 includes a table at page 971AW which
shows both the 'existing' (2004) pay ranges for IR and C&E prior to the merger, and
the 'proposed’ (2005 to 2008) pay ranges for HMRC post-merger. This provides a
useful summary and comparison of the grading and pay bands pre and post merger,
showing how they differed.

HMRC's post-merger pay structure

A new set of pay, grading, terms and conditions were required for the newly merged
HMRC as the former departments arrangements were so different, especially for C&E
staff who would move from an eleven banded structure back to a traditional seven
banded one. Transitional arrangements also had to be put in place.

The documents at pages 950BB to 971BJ of the bundle — in particular the HMRC Pay
Remit 2005/6 to 2007/8 — date from 2005 and refer to the various pay options which
were considered for the newly merged department, and those which were eventually
put forward to the Paymaster General by HMRC. The pay structure options and
proposals are summarised at Appendix B of the Remit document, on pages 971AA to
971BB.

Since 2005, the merged department has had seven grades below the Senior Civil
Service, which reflects the traditional Civil Service grading structure (see page 980).
Each of the seven grades has a London and a National pay band (see page 964), with
the London pay band being on average 15% higher owing to the associated costs of
living in London. Each pay band has a minimum and a maximum rate of pay, with no
set points (such as milestones, or incremental increases) in between (see page 981 and
the table on page 1172).

HMRC does not have contractual pay progression; movement up through the pay
range for each grade is by annual pay awards, payable on 1 June. The value of these
annual pay awards is not guaranteed, and varies each year, impacting on the rate at
which a person's pay will increase during their time in grade.

HMRC operates a performance management system, where people receive an annual
rating based on their performance at 31 March. Up to March 2013, the ratings were
Top; Good; Improvement Needed and Poor Performance. Since 2005, the
consolidated value of the pay award for both Top and Good performance was the
same, so people progressed at the same rate if they joined on the same day and
remained in the same grade and pay location (page 982). A person with an
Improvement Needed mark received a lower award and those managed under Poor
performance did not receive an award.

In April 2013, HMRC modified its performance management system, and the ratings
are now Exceeded, Achieved, Must Improve and Poor Performance. The pay policy
has not changed as a result, as both performance management systems have many
similarities, although currently the value of the consolidated pay award is the same for
Exceeded, Achieved and Must Improve performance.

HMRC employed 64,515 people as at 31 January 2015, of whom 3,010 (5% of the
total workforce) were employed at Grade 7 and 1,262 (2% of the total workforce)
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were at the more senior Grade 6, being the two grades relevant to this case. For Grade
7, 2,027 employees were in the National pay band and 983 were in the London pay
band as at 31 January 2015. For Grade 6, 718 were in the National pay band and 544
were in the London pay band as at 31 January 2015.

Between 1 April 2005 and 31 January 2015, HMRC reduced its total workforce by
40,155 from 104,670 to 64,515. However, during this period the number of Grade 7
staff increased from 2,424 to 3,010 (i.e. by 25%), and the number of Grade 6 staff
also increased from 1,225 to 1,262 (i.e. by 3%).

HMRC pay awards

Historically, pay awards were agreed with HM Treasury as a multi-year settlement,
often covering three years at a time. This practise ceased following the public sector
pay freeze (see below), so pay awards are now settled on an annual basis. To be
eligible for a pay award, a person must have been in post on 1 June of the settlement
year, and have completed at least 91 days paid reckonable service in the appraisal
year ending 31 March, with a performance mark of Top, Good or Improvement
Needed (see pages 1038, 1104 and 1154).

2005/06 to 2007/08 settlement (pages 972-1019)

Before the merger, IR and C&E had very different terms and conditions, including
pay and grading. Transitional arrangements to take effect from 1 June 2006 had been
agreed with the DTUS and HM Treasury to align pay for staff from the two merging
departments where there were unjustifiable differences. This was necessary because
former C&E staff had moved from the traditional Civil Service seven-graded structure
in 1996 to an eleven-graded structure, where grades AO, Officer, Higher Officer and
Senior Officer had each been split into two grades. IR had maintained the traditional
Civil Service seven-graded structure. (See page 980). In the interests of fairness,
HMRC sought to ensure that, when staff transferred to the relevant new HMRC grade,
their pay reflected the number of years of satisfactory or better performance in their
equivalent 'old’ grade as at 31 May 2006 (pages 951-971).

HMRC's first pay settlement was an average of 3.86% for each of the three years from
1 June 2005 to 31 May 2008, including an assimilation exercise in 2006. The
settlement percentage reflects the amount that the paybill increased by, in total,
though individual pay awards ranged from 0% - 10%.

The annual pay award (known as stage 1) was paid to all eligible staff on 1 June 2006
as normal practice, and was then followed by the assimilation exercise (stage 2), also
on 1 June 2006. For the purposes of the assimilation exercise only, notional pay points
and rates within each new pay range were set, establishing the minimum pay a person
would receive for a given historical duration of satisfactory or better service, e.g.
someone with 2 years satisfactory service (but less than three years) as at 31 May
2006 would move to the notional rate for point 2, if their pay, after the stage 1 pay
award was below this notional rate. So a Grade 7 or 6 with at least 8 years satisfactory
service could move to the maximum of the pay range, which was point 8 in the
notional tables if their pay was still below the maximum after the pay award. If they
were already being paid above the notional rate for their historical length of service,
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their pay remained the same. No-one received a pay cut on assimilation. (See pages
986, 998-9, 1001-2).

To ensure that the assimilation exercise did not disadvantage any particular group of
staff, HMRC included all service in the equivalent grade including periods of
maternity leave, both paid and unpaid, and career breaks (whether male or female).
The exercise was intended to ensure parity of pay according to length of service for
men and women from the two former departments (see pages 1017-1019).

A further assimilation exercise was repeated on a smaller scale for selected groups on
1 June 2007 (depending on when staff opted in to the arrangements).

The pay award in 2005 (i.e. for the year 2004-5, but paid out post-merger) maintained
many of the elements of the two former departments, chiefly because individuals had
had their performance assessed up to 31 March 2005 under their former department's
arrangements, and with different performance management processes.

Former C&E Band 11's (Grade 7) and Band 12's (Grade 6) received their pay award
on 1 June 2005 (under C&E's existing arrangements) and were paid a non-
consolidated bonus. Former IR B2's (Grade 7) and Bl's (Grade 6) received their pay
award on 1 August 2005 (under IR's existing arrangements) and were paid an
individual non-consolidated bonus if they received a Top performance rating.

As part of the HMRC terms and conditions it was agreed to introduce a common pay
award settlement date of 1 June. This meant IR staff would receive their 2006 award
just 10 months after they received their 2005 award so the amounts were amended to
reflect this.

The next pay award, for 2005/6 — which formed part of the 2005-2008 3 year
settlement — was the first year that all HMRC staff were assessed on their
performance using a common performance management system. It was also the year
when the first assimilation exercise was carried out.

2008/09 to 2010/11 Settlement (pages 1064-1073)

By 2008, pay band lengths had decreased from a combined IR/CE average of 38%
(pre-merger) down to 23% (page 1025).

In 2008, the overall pay settlement from 1 June 2008 to 31 May 2011 was 2.4% for
each of the three years, and in 2008/09 pay offer HMRC announced that for the
2009/10 and 2010/11 pay awards, greater priority would be given to progression and
further range shortening (see page 1027). In 2008/09, the minima for all grades
increased by 3% by 4.1% on average for 2009/10, and by 4.6% on average for
2010/11. The settlement was agreed by the trade union.

2011/12 to 2012/13 settlement (pages 1081-1087)
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The Government announced a two year pay freeze for public sector workforces from
2011 for those earning above £21,000 per annum, which included all Grade 7s and
Grade 6s. The immediate pay freeze applied to all organisations and departments in
the Civil Service that had not entered into legally binding pay agreements. As HMRC
had already agreed a pay settlement for 2010, the pay freeze took effect from June
2011 for staff in grades AA to Grade 6. (The Senior Civil Service had a pay freeze of
three years from 1 April 2010 to 31 March 2013). Cabinet Office instructions to HR
Directors on the implementation of this policy are set out at pages 1204-1212.

Details of HMRC's pay offer during the pay freeze, i.e for 2011/12 and 2012/13,
covering the grades for staff earning less than £21,000, are set out at pages 1081-
1087. Following the Government's Spending Review published in October 2010, in
the 2011 Autumn Statement the Chancellor of the Exchequer announced that pay
awards for the public sector would average 1% for the two years following the pay
freeze — 2013/14 (see pages 1088 and 1129). This was later extended to three years,
i.e. t0 2015/16, in the 2013 Budget (see page 1131).

2013/14 settlement (pages 1133-1152)

For the 2013 pay award, which averaged 1%, the value of the award paid to people at
the pay range maximum for all grades was 0.70%. Awards greater than 1% were paid
to people below the maximum, which would provide them with some movement
towards the maximum (see pages 1138-1142). The maximum was frozen. The award
was implemented following discussion and consultation with DTUS, rather than
negotiation, as they do not have a mandate to negotiate pay settlements below 3%.

2014/15 settlement (pages 1153-1171)

For the 2014 pay award, which again averaged 1%, the value of the award paid to
people at the pay range maximum was 0.50% for Grade 7s and 6s, and 0.55% for
other grades. Awards greater than 1% were paid to people below the maximum to
provide them with some movement towards the maximum (see pages 1153 and 1168).
The maximum of the pay range was frozen and the pay range minimum increased. For
the first time, people on the 2013 minimum received the increase to the new minimum
and then received the pay award. In previous years, the new minimum was applied
after the pay award. As in the previous year, the award was implemented following
discussion and consultation with DTUS rather than negotiation.

2015/16 settlement (pages 1172P-1172AD)

Details of the 2015/16 pay award are in the hearing bundle at pages 1172P to
1172AD.

The 1% average pay award applicable to the public sector workforce in 2013/14 and
2014/15 was extended to three years in the 2013 Budget
(https://www.gov.uk/government/speeches/budget-2013-chancellors-statement), so it
was also applied to HMRC's pay award for 2015/2016.




Judgment Approved by the court for handing down. McNeil & Ors v HMRC

46. HMRC increased the pay range maximum for all grades by 0.5% in recognition of the
fact that individuals on maximum had not received a consolidated pay increase for
five years, since 2010.

47. The remainder of the sum available was used to pay awards of greater than 1% to
individuals who were below maximum, to provide movement towards pay range
maximum for each grade. Pages 1172P-1172AD. As in 2014, the minimum grade
increase was applied before individual pay awards were added to ensure progression
within grade.

48. As in the previous year the award was implemented following discussion and
consultation with DTUS.

Annex 2
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ANNEX G — Mean Base Pay Differentials
Table 1 - Grade 7

I Average Base Pay
Lendon National Overall

Year Datz Date Male to Ma:l-etn Maie Lo
Female Female Female
Female | Male | diffesental | Female | Male | differentis) Female Male differential
2009 | 30/09/2009 | 54,535 | 55423 |  1e% 48,711 [ 49,327 | Za% 50,583 51,748 2.3%
2010 | 30/D8/2010 55,188 | 57,075 1.6% 50,103 | 51,067 1.9% 51,986 53,040 2.0%
20411 30/09/2011 | 56,013 | 56,945 | 1e% | 48,953 50831 1.7% 51,876 52,840 L8%
W12 30/09202 |'S5,505 [ 56611 | 20% | 46,608 50,498 [ 1.7% 51,492 52,444 1.8%
13 [ 30/09/2013 |S5,467 | 56,500 | 1.0% | 45,69 50,494 | L7% 51,570 52,484 17%
2014 | 30/08/2014 35,665 | 56,541 1.5% 49,774 | 50,340 1.1% 51,673 52,361 1.3%
2015 | 307052015 | 55,855 %6594 [ 12% | 49,730 | 50,901 | 116 51,738 53,354 12%
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Table 2 — Grade 6

McNeil & Ors v HMRC

Average Bace Pay
London NaHonal verzll

Year | Data Date Male to Mle to Male to

Female Female Female

Female | Male differential | Female | Male | diferantal Female Male differential

200% | 30/09/2009 | 67,782 | 70,130 3.3% 61,727 | 62,845 1.8% 4,657 65,929 1.9%
2010 | 30/09/2010 | 69,6149 | 71,558 2.7% 63,990 | 64,413 1.5% 65,372 67,387 1.5%
2011 | 30/09/2011 | 69,521 | 71,472 2.7% 63,229 | 64,331 1.7% 56,168 67,313 1.7%
2012 | 30/09/2012 | 8,881 | 70,635 2.5% 62,460 | 63,810 239 65,519 66,775 1.5%
2013 { 30/09/2013 | 68,810 | 70,311 2.1% 62,128 | 63,651 2.4% 65,246 66,463 18% |
2014 | 30/09/2014 | 6B,425 70,233 2,6% 62,251 | 63,404 1.8% 65,085 66,248 1.8%
2015 | 30/09/2015 | 68,949 | 69,40 2.0% 62,268 | 63,140 1.4% 65,029 BE,023 1.5%

Correcl as al 25/02/2016 - Kerry Black



Judgment Approved by the court for handing down.

Annex 3

McNeil & Ors v HMRC

Table 2a: Distribution women and men by quartlle, Grade 6 London
Quartile | Year2009 Year 2010 Year 2011 Year 2012 Year 2013 Year 2014
Male Female | Male  Female | Male Female | Male Female | Male Female | Male Female
1 1707 3162 | 1673 3028 | 1719 30.09 526 3172 | 1813 4184 | 2650 a4
2 B.04 12,50 197 15.49 8.20 15.20 912 B.98 1219 1224 | 1636 1697
3 10.16  17.85 0.96 1338 8.77 12,68 807 1737 | 6.5 7.65 mn 8.17
4 6382 3824 | 6534 4085 | 6084 4004 | 5754 3593 5313 3827 | 8938 BR®
Table 2b: Distribution women and men by quartlle, Grade 6 Natlonal 0l
* Quartile Year 2009 Year 2010 Year 2011 Year 2012 Year 2013 Year 2014
Male  Female | Male Female | Male Female | Male Female | Male Female | Male Female
1 1881 2138 1705 2357 | 182 2563 | 2396 3587 | 2991 4598 | 2863 4347
2 1791 2690 | 1080 1529 | 1036 1563 811 1413 7.76 1.59 1608 1323
3 1373 1793 | 449 1975 | 1457 1038 | 1328 1630 1416 178 | 1189 1362
4 14955 3379 | 5167 4140 | 5686 3938 | 5365 3370 | 4817 2857 | 43390 2918
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McNeil & Ors v HMRC

—

Table 5o: Distribution women and men by declle, Grade 7 London {Tables 5-6; Replace the Tables ot 1/125-6)

Please nate, for the decile analyses, unlike for the quartile analyses, Dr Hall did not carry out a new analysis with the amended 2013 and
2014 data {see page 177Y¥) = that new data was provided due to some Inaccuracies in the 2013 data and because more up-to-date data had
become available for 2014 (i.e September, rather than March data, to accord with the data point for the other years), The analysis which
was carried out by Dr Hall on the unamended data at 1/125-6 is included In these consolidated tables for completeness In red font.

2009 ! 2010 2011 | 2012 2013 2014
Declle Miale Female Male  Female Male Female | Male  Female Male Female | Male Female
1 2821 3837 | 2778 3976 | 30.65 4191 | 3674 5000 | 2695 3504 | 3346 4148
2 9,49 11.43 411 1,61 3.69 4.78 3.26 4,90 18.75 2426 | 172% 1170
3 11.54 1061 .18 10.84 922 9,93 8.48 4,15 6.05 8.63 6.02 824
4 2.56 1.63 10.14 B.43 8.99 8.09 B.26 6.54 5.47 4.04 4,70 3.85
5 5.38 6.94 133 2.01 1.84 1.84 1.52 1.63 645 4.31 6.02 4.12
[ 9.74 6.12 6.04 6.43 5.53 5.88 4,57 4,90 0.98 1.08 0.94 0.27
7 0.77 0.00 8.42 5.22 8.99 4.78 7.39 3.92 4.10 .77 3.57 3.02
] 4,62 3.27 0.72 0.40 0.69 0.74 0.65 0.33 5.47 3.50 5.08 3.02
g 4.62 2.86 3.62 321 3.69 331 3.70 2.29 0.39 0.00 0.19 0.00
10 23.08  18.78 2705 2008 | 2673 1875 | 2543 1634 | 2538 1536 | 2274 14.29
[ Table 5b: Distribution women and men by declle, Grade 7 Natlonal
2009 | 2010 2011 2012 | 2013 2014
Dedla Male Female | Male Female | Male Female | Male Female | Male Female | Male  Female
1 2490 3578 | 3058 4101 | 3450 4454 | 4104 5077 | 2754 3437 | 3618 4082
2 4.83 7.93 0.47 0.54 0.45 0.51 D0.63 0.61 2021 2429 | 1813 2196
3 7.88 10.25 838 1313 7.78 11.95 6.77 10.58 3.29 543 2.93 4.96
4 11.05 10.83 4.84 1,50 4,74 410 4,27 3.83 3.10 4.13 2.84 4.09
5 546 5.42 833 B.81 B.91 8.19 8.0 7.21 4,61 348 3.82 3.23
G 4.70 3.08 4.84 4.68 4.62 4.44 4.06 3.37 5.55 543 4.80 521
7 1.02 213 0.35 0.72 0.34 051 0.52 0.61 3.20 233 293 211
: 4,07 1.74 4.37 3.42 4.06 3.24 3.33 276 4312 3.23 .29 211
] 521 4,45 4.01 2.16 3.83 205 154 1.99 .19 0.55 0.09 0.52
10 30.88 1838 32.82 21.04 30.78 20.48 2781 18.25 28.01 16.67 24.58 14.89

Note: It is not possible here to reproduce the colour difference referred to in the rubric; but
that is not necessary in order to understand the nature of the exercise.




