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JUSTI CE SEDLEY:

The issues

This application for judicial review concerns alleged
failures of the London Borough of |Islington to make
provision according to law for the social, recreationa
and educational needs of the applicant, Jonathan R xon,
who is now 25 and suffers from Seckels syndrone. He is
bl i nd, m crocephal i c, practically i mobi | e, doubl y
incontinent and largely unable to communicate. He suffers
from severe deformties of the chest and spine, a hiatus
hernia and a pernmanent digestive disorder. Hs size and
wei ght are those of a small child, but his hel pl essness
and dependency are those of a baby. He is reliant on the
devoted care of his nother and of others who assist her.

Wth the support of concerned organisations the
applicant's nother has for sone tine now been in dispute
with her |ocal authority, the London Borough of Islington,
about the provision of statutory services suitable to
Jonathan's needs and condition. The dispute has now
reached this court, and although it has been conducted on
both sides with noderation and with a shared concern for
Jonathan's welfare, it has presented the court wth
probl ens sone of which are beyond the conpetence of courts
of law. This judgnent is confined to those issues which

consider to be justiciable and on which the evidence is

2
© Crown Copyri ght



sufficiently clear to enable ne to reach a conclusion.
It deliberately avoids incursion into difficult and
sensitive areas of specialised decision-making, sone of
themw thin the [ocal authority's province and sone wthin
that of Jonathan's carers. Wth counsel's agreenent | have
deferred any question of relief until the parties have
read ny judgnent, and at that stage too it wll be
necessary to consider whether the better course is to
defer the possible grant of relief.

The reason for this is that a review of the care plan
for Jonathan is at present under way, with a hoped-for
conpletion date of the 21st March 1996. Further, a |ong-
wanted day centre is to open in April 1996 and it is hoped
that sone at |east of Jonathan's needs will be able to be
addressed there. For reasons which will becone apparent,
it would be wong for this court to anticipate the changes
whi ch these devel opnents nmay bring. At the sane tine,
there is continuing doubt and difference as to what the
law requires of the local authority in approaching the
question of provision for Jonathan and those |ike him and
so far as possible it is to this that ny judgnent is
addr essed. | say 'and those like himl because the
evidence indicates that there are sonething under 500
adults with learning difficulties in the London Borough of
Islington, and that sonme 20 of them suffer froma simlar
| evel of handicap to Jonathan's. Mss Richards, in a

lucid and econom cal subm ssion, has singled out five
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aspects of the local authority's functions where she
contends there has been a failure in one form or another
to conply with the requirenents of the law, and in
relation to which she seeks to prevent the comng care
pl an and provision fromrepeating the errors of the past.
The | aw

Sone of the relevant |egislation contains what are
known as 'target duties'. This is a phrase coined by
Wolf LI in R v Inner London Education Authority, ex parte
Ali (1990) 2 Admn LR 822, 828, in relation to the duty
created by section 8 of the Education Act 1944 for every
| ocal education authority to secure that there are in
their area schools sufficient in nunber, character and
equi pnrent to afford education to pupils of all ages,
abilities and aptitudes. The netaphor recognises that
the statute requires the relevant public authority to aim
to nmake the prescribed provision but does not regard
failure to achieve it without nore as a breach.

By section 46 of the National Health Service and
Conmmunity Care Act 1990 local authorities are required to
publish and keep under review a plan for the provision of
community care services in their area. By section 47(1)
it is provided that, subject to exceptions which are not
presently material :

"where it appears to a local authority that any

person for whom they may provide or arrange for

the provision of community care services nmay be

in need of any such services, the authority

(a) shall carry out an assessnent of his needs for
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t hose services; and
(b) having regard to the results of that assessnent,

shall then decide whether his needs call for the
provi sion by them of any such services."

By sub-section (2) this duty is extended, in the case
of a disabled person, to deciding under section 4 of the
D sabl ed Per sons ( Servi ces, Consul tation and
Representation) Act 1986, whether the disabled person's
needs call for the provision by the authority of welfare
services under section 2(1) of the Chronically Sick and
D sabled Persons Act 1970 - an exercise in which, by
section 8 of the Act of 1986, regard is to be had to the
carer's ability to provide continuing regular care.

So far, therefore, the legislation creates a duty to
assess the needs of a disabled person and to deci de what
| ocal authority provision they call for, but not to
i npl enent the deci sion.

It is section 2(1) of the Chronically Sick and
D sabl ed Persons Act 1970 which creates the principal duty
to respond to assessed need. Because it is predicated
upon section 29 of the National Assistance Act 1948, it is
first necessary to set out the latter provision in its
anmended form

"(1) A local authority may, with the approva

of the Secretary of State, and to such extent as

he may direct in relation to persons ordinarily

resident in the area the local authority shall,

make arrangenents for pronoting the welfare of

persons to whomthis section applies, that is to

say persons aged 18 or over who are blind ... or

who suffer from nental di sorder of any
description and other persons aged 18 or over
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who are substantially and per manent |y
handi capped by ... congenital deformty."

Subsection (4) gives exanples of arrangenents which
may be nmade under sub-section (1), including instruction
and recreation. Al'l provision under this section cones
Wthin the definition of community care services for the
purposes of the National Health Services and Conmunity
Care Act 1990: see s.46(3) of that Act.

In relation to such persons, section 2(1) of the Act

1970 provi des:

"Where a local authority having functions under
section 29 of the National Assistance Act 1948
are satisfied in the case of any person to whom
that section applies who is ordinarily resident
in their area that it is necessary in order to
neet the needs of that person for that authority
to make arrangenents for all or any of the
following matters, nanely ..

(c) the provision for that person of |[ectures,
games, outings or other recreational facilities
outside his honme or assistance to that person in
t aki ng advantage of educational facilities avail able
to him

then, subject to the provisions of section 7(1)
of the Local Authority Social Services Act 1970
(which requires |ocal authorities in the
exerci se of certain functi ons, i ncl udi ng
functions wunder the said section 29, to act
under the general guidance of the Secretary of
State) it shall be the duty of that authority to
make those arrangenents in the exercise of their
functions under the said section 29.'

This section, therefore, creates a positive duty to

arrange for recreational and ' gateway' educati ona
facilities for disabled persons. It is, counsel agree, a
6
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duty owed to the individual and not sinply a target duty.

I will cone later to the question of its legal anbit and
content. It introduces in turn section 7(1) of the Loca
Aut hority Social Services Act 1970:

"Local authorities shall, in the exercise of

their social services functions, including the

exercise of any discretion conferred by any

rel evant  enact nent, act under the general

gui dance of the Secretary of State.”

(By an anendnent introduced into the statute, section
7A requires local authorities to exercise their social
services functions in accordance with any such directions
as may be given to themby the Secretary of State.)

What is the nmeaning and effect of the obligation to
"act under the general guidance of the Secretary of
State'? Clearly guidance is less than direction, and the
word 'general' enphasises the non-prescriptive nature of
what is envisaged. M MCarthy, for the local authority,
subm ts that such guidance is no nore than one of the many
factors to which the local authority is to have regard
M ss R chards submts that, in order to give effect to the
words ‘shall ........ act', a local authority nust follow
such guidance unless it has and can articulate a good
reason for departing fromit. In ny judgnent Parlianent
in enacting section 7(1) did not intend |ocal authorities
to whom mnisterial guidance was given to be free, having
considered it, to take it or leave it. Such a
construction would put this kind of statutory guidance on

a par with the many forns of non-statutory gui dance issued

7
© Crown Copyri ght



by departnents of state. Wile guidance and direction are
semantically and legally different things, and while
' gui dance does not conpel any particular decision' (Laker
Airways Ltd v Departnent of Trade [1967] B 643, 714 per
Roski I'| LJ), especially when prefaced by the word
‘general’', in ny view Parliament by s.7(1) has required
| ocal authorities to follow the path charted by the
Secretary of State's guidance, wth liberty to deviate
from it where the local authority judges on admssible
grounds that there is good reason to do so, but wthout
freedomto take a substantially different course.

The Secretary of State between the passage and the
comng into force of the National Health Service and
Community Care Act 1990 issued guidance under s.7 of the
1970 Act which remains in force, 'Caring for People:
Conmunity care in the next decade and beyond . It
describes itself as 'policy guidance', setting out what
governnent expects of statutory authorities and the
framework within which community care should be planned
and inplenented, distinguishing this from how, by good
practice, to give effect to the policy guidance. It
allocates the latter to three processes: assessnent,
design of a care package, and inplenmentation and
noni toring of the package. Under the heading 'Care Pl ans'
t he gui dance says:

"3.24 Once needs have Dbeen assessed, the

services to be provided or arranged and the

objectives of any intervention should be agreed
in the formof a care plan."
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It then sets out a broad order of priorities, starting
with 'Support for the user in his or her own hone' and
noving through alternative forns of accommodation. In

particular it says:

"3.25 The aim should be to secure the nost
cost-effective package of services that neets
the user's care needs, taking account of the
user's and carer's own preferences. Wer e
supporting the user in a hone of their own would
provide a better quality of life, this is to be
preferred to adm ssion to residential or nursing
hone care. However, |ocal authorities also have
a responsibility to neet needs wthin the
resources available and this wll sonetines
involve difficult decisions where it wll be
necessary to strike a balance between neeting
the needs identified within avail able resources
and neeting the care preferences of the
i ndividual. \Were agreenent between all parties
IS not possible, the points of difference should
be recorded. .........

3.26 Decisions on service provision should include
cl ear agreenent about what is going to be done, by
whom and by when, with clearly identified points of
access to each of the relevant agencies for the
service user, carers and for the care nmanager."
Returning, then, to section 29 of the Nationa
Assi stance Act 1948, this section operates in tandem wth
section 2(1) of the Act of 1970. Not only does the latter
trigger a duty to exercise the functions spelt out in the
fornmer; the former contains its own trigger provision in
the formof any direction given by the Secretary of State,
the effect of which is to nake nmandatory what is otherw se
di scretionary under the section. The Secretary of State

has given such directions, initially in 1974 and now in a

consolidating neasure captioned 'Secretary of State's
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Approvals and Directions under Section 29(1) of the
Nati onal Assistance Act 1948', publ i shed as an appendi x
to departnental circular LAC(93) 10 and comng into force
on the 1st April 1993. Paragraph 2 of the Approvals and
Directions provides:
"(1l) The Secretary of State hereby approves the
making by local authorities of arrangenents
under section 29(1) of the Act [of 1948] for al
persons to whom that sub-section applies and
directs local authorities to nake arrangenents
under section 29(1) of the Act in relation to

persons who are ordinarily resident in their
area for all or any of the follow ng purposes -

(b) to provide, whether at centres or elsewhere,
facilities for social rehabilitation and adjustnent
to disability including assistance in overcom ng
limtations of nmobility or comruni cati on;
(c) to provide, whether at <centres or elsewhere,
facilities for occupational, social, cultural and
recreational activities ...."
The apparent choice given to the local authority by the
phrase '"all or any' is illusory. It may be derived from
section 2(1) of the Chronically Sick and D sabl ed Persons
Act 1970, where it is apposite; but the 1974 approval s
and directions which were the ancestor of the 1993 ones by
paragraph 9 nmake it clear that it is all the specified
forms of arrangenent, not nerely any which the |ocal
authority chooses, to which the direction relates. \Ys
McCarthy for the local authority has not contended
ot herw se.

Thus under section 29(1) of the Act of 1948 a

parall el set of target duties has been brought into being
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to make arrangenents for the social rehabilitation and
adjustnent to disability of persons covered by the section
(who include the applicant) and to provide social,
cultural and recreational activities for them

The pattern, in broad terns, is therefore this. For
people with such disabilities and needs as Jonathan's, the
| ocal authority is to assess the individual's needs and to
decide accordingly which community care and welfare
services those needs call for. The local authority is
then required to nmake arrangenents for the provision for

that individual of recreational and gateway educational

facilities and in relation to such persons, for

rehabilitative and adjustnent facilities and for social

and cultural activities.

Al ongside this provision stands section 41 of the
Education Act 1944 as substituted by the Further and
H gher Education Act 1992, section 11. In its present

form section 41 begins by providing:
"(1) It shall be the duty of every |Iocal
education authority to secure the provision for
their area of adequate facilities for further
education.”

By sub-section (8):
"In exercising their functions under this
section a local education authority shall also
have regard to the requirenments of persons over
conmpul sory  school age who have | earni ng
difficulties.”

Such difficulties are defined by the next sub-section
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as either greater difficulty than the majority of others
in learning or a disability which inpedes the use of
ordinary further education facilities. Jonat han
satisfies both tests, with the consequence that he is
wWthin the class to whose requirenents Islington, as the
| ocal education authority, is required to have regard.
This, like section 29 of the National Assistance Act 1948,
is a target duty; but where the Education Act duty is
free-standing, the duty under section 29 of the Act of
1948 and the directions nade under it are paralleled by a
related set of duties brought into being by section 2 of
the Chronically Sick and Disabled Persons Act 1970 and
owed to the individual - none the |less so because the
arrangenents are then to be made in the exercise of the
authority's functions under section 29 of the 1948 Act.

A failure to conply wth the statutory policy
gui dance is unlawful and can be corrected by neans of
judicial review R v North Yorkshire County Council, ex
parte Hargreaves (Dyson J, 30th Septenber 1994). Beyond
this, there will always be a variety of factors which the
| ocal authority is required on basic public |aw principles
to take into account. Prom nent anong these will be any
recommendations made in the particular case by a review
panel : R v Avon County Council, ex parte M [1994] 2 FLR
1006 (Henry J). In contradistinction to statutory policy
gui dance, a failure to conply with a review panel's

recommendations is not by itself a breach of the law, but

12
© Crown Copyri ght



the greater the departure, the greater the need for cogent
articulated reasons if the court is not to infer that the
panel ' s recommendati ons have been overl ooked.

A second source of considerations which manifestly
must be taken into account in comng to a decision is the
practice guidance issued by the Departnent of Health.
This currently takes the form of a Practitioners' Guide
entitled 'Care Managenent and Assessnent', which sets out
"a set of principles' derived from 'current views of
practice'. The gui dance breaks care nmanagenent down into
a series of stages, noving through communication and
assessnent to assenbly of a care plan, and then on to the
i npl emrentation, nonitoring and periodic review of the
plan. An elenent critical to the present case, step 4, is
descri bed thus:

"The next step is to consider the resources

avai l able from statutory, voluntary, private or

community sour ces t hat best neet t he
individual's requirenents. The role of the
practitioner is to assist the user in making
choices from these resources, and to put
t oget her an individual care plan."
While this formulation puts resources clearly into the
picture, Mss Richards points out that it cones in the
wake of the assessnent of need. It follows, she submts,
that resources ought not to be treated as a prior fixed
quantity. Depending upon the assessnment of need either
individually or generally, the question may arise of

seeking an increase of resources whether absolutely or by

a reallocation of those currently available. This |
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accept, as | do her proposition that the extent of the
statutory duties to neet need has a particular bearing on
t he question of avail abl e resources.

Nevert hel ess, even an unequivocal set of statutory
duties cannot produce noney where there is none or by
itself repair gaps in the availability of finance. In Rv
d oucestershire County Counci |, ex parte Mahf ood
(Divisional Court, 16th June 1995) MCowan LJ concluded in
relation to the group of statutory duties which I am now
consigering:

a local authority is right to take account
of resources both when assessing needs and

deciding whether it is necessary to nake
arrangenents to neet those needs. | should
stress that there wll, in ny judgnent, be

situations where a reasonable authority could
only conclude that sone arrangenents were
necessary to neet the needs of a particular
disabled person and in which it could not
reasonably conclude that a l|ack of resources
provi ded an answer

On any view section 2(1) is needs-led by reference to
the particular needs of a particul ar disabl ed person.
A bal ancing exercise nust be carried out assessing
the particular needs of that person in the context of
the needs of others and the resources avail able, but
if no reasonable authority could conclude other than
that sone practical help was necessary, that would
have to be its deci sion.

Furthernore, once they have decided that it is
necessary to nmake the arrangenents, they are under an
absolute duty to make them It is a duty owed to a
specific individual and not a target duty. No term
is to be inplied that the local authority is obliged
to comply with the duty only if it has the revenue to
do so. In fact, once under that duty, resources do
not conme into it.

It would certainly have been open to the
A oucestershire County Council to re-assess the
i ndi vidual applicants as individuals, judging their
current needs and taking into account all relevant
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factors including the resources now avail able and the

conpeting needs of other disabled persons. What they

were not entitled to do, but what in ny judgnent they
in fact did, was not to re-assess at all but sinply
to cut the services they were providing because their
resources in turn had been cut. This anmounted to
treating the cut in resources as the sole factor to
be taken into account and that was, in ny judgnent,
unl awful . "

(I amtold that this decision is the subject of an appea

which is expected to be heard in April 1996.)

The  chi ef I nspect or of the Soci al Servi ces
| nspectorate of the Departnment of Health, M Herbert
Lam ng, on 14th Decenber 1992 issued a guidance letter on
the process of assessnment for care purposes, paragraph 15
of which recommended that care plans should spell out the
extent to which users' needs qualified for assistance, and
shoul d define what each agency and professional was going
to contribute to neeting them The letter contained a
postscript: "This letter wll be cancelled on 1 April
1994." Mss Richards accepts that it has no nandatory
force, but submts that its proposals for the proper
formulation of a care plan are still relevant. In the
sense that it gives plainly sensible advice, she is no
doubt right (in paragraph 13 the letter anticipates the
decision in the doucestershire case on the relationship
of resources to needs), but not in any strictly |[egal
sense.

In relation to provision for Jonathan's further

education, Mss Richards, recognising that section 41 of

the 1944 Act affords no nore than a target duty, contends
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that the respondent council, this tine as |ocal education
authority, has erred in law in contending that it owes no
duty to Jonathan and those who are simlarly disabled
because their needs are to be net under section 2 of the
Act of 1970; and correspondingly in failing to nake any
educational provision whatsoever for persons with |earning
difficulties as severe as Jonathan's, or to nake proper
arrangenents for assessing their needs as advised by the
Departnment for Educati on.

The appli cant

Until July 1990 Jonathan went to a special needs
school where, it appears, he enjoyed the conpany and
| earnt sone elenentary skills such as holding a cup and
using a spoon. Since leaving school, such intermttent
care provision as has been made for him has not preserved
these skills. SCOPE (fornerly the Spastics' Society)
believes that Jonathan has nore potential than has been
appr eci at ed. But in attenpting to make provision for him
the respondent |ocal authority, recognising a shortfall
(though not one as great as Ms Ri xon contends), has been
forced to plead a |lack of the necessary resources. It is
not necessary for ne to recount the unhappy history in any
detail. It included, however, a conplaint by Ms R xon
that the assessnent of Jonathan's needs conpleted in
August 1993 was deficient. In July 1994 a panel of the
| ocal authority concl uded that

"there should be an immedi ate thorough review of the
care plan - and continuing reviews thereafter - to
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ensure that Jonathan's care package was in response

to and maintains a bal ance between, his recreational,

t herapeutic, educational and rehabilitative needs and

his nother's concerns that he remains close to hone.

The Panel would expect the revised care plan to

denonstrate in detail how the individual activities
in the care plan wll try to neet Jonathan's
identified needs, and will reverse the deterioration
in Jonathan's skills since he |left school

The Panel expressed the clear view that the current

care plan is not a satisfactory docunent as it does

not make <clear how the specific services being
provi ded are intended to neet Jonat han's needs."

The panel was also critical of the want of
communication with Ms R xon and of delay in decision-
maki ng. In consequence of the report the local authority
carried out a reassessnent of Jonathan's comunity care
needs, formulating its reassessnent in the new care plan
of February 1995 which has been the inmediate focus of the
present chall enge.

It is Mss R chards' first subm ssion that in order
to conply with the statutory duties, both personal and
"target', and to denonstrate that regard has been had to
other relevant matters, the local authority nmust prepare a
care plan which addresses the issues required by |aw and
where it deviates from the target, explains in legally
acceptable terns why it is doing so. M MCarthy responds
by pointing out first of all that nowhere in the
l egislation is a care plan, by that or any other nane,
required. This Mss R chards accepts, but she contends,
in ny judgnent rightly, that she is entitled to look to

the care plan (which is commended in the statutory policy
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gui dance) as the best avail able evidence of whether and
how the local authority has addressed Jonathan's case in
the light of its statutory obligations. If, of course

further evidential material bears on this question, it too
is admssible in relation to the challenge before the
court. In other words, as | think M MCarthy accepts,
his submssion that a care plan is nothing nore than a
clerical record of what has been decided and what is
pl anned, far from marginalising the care plan, places it
at the centre of any scrutiny of the local authority's due
di scharge of its functions. As paragraph 3.24 of the
policy guidance indicates, a care plan is the neans by
which the |ocal authority assenbles the relevant
information and applies it to the statutory ends, and
hence affords good evidence to any inquirer of the due
di scharge of its statutory duties. It cannot, however, be
quashed as if it were a self-inplenenting docunent.

The 1995 <care plan tabulates Jonathan's needs,
beginning with all the things that he cannot do for
hi nsel f and conti nui ng:

"(12) Jonat han needs opportunities for social

contact and to neet people and be with people on a

regul ar basis, particularly people of his own age.

(13) Jonat han needs access to recreationa

activities, including opportunities to use and

explore different equipnent. He needs opportunities
to exercise his choice and show his preferences.

(14) Jonat han needs regul ar exercise and his carers

need ongoing advice on the nmanagenent of his

physi ot her apy needs.

(15) Jonat han needs conpanionship and physical
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contact .

(16) Jonathan needs help in breaking habits
stemm ng from boredom ie grinding his teeth, bashing
and pawi ng his face.

(17) Jonat han needs daytine activities which wll
stinmulate and pr onot e hi s sensory, physi cal ,
intell ectual and enotional capabilities.

(18) Jonathan needs suitable transport when
travel ling outdoors and an escort at all tines.

(19) Jonat han needs soneone to wheel his buggy for
hi m

(20) Jonat han needs his personal and daycare needs
to be provided within a warm and safe environnent.

(21) Jonathan needs his care needs to be net by
peopl e who have tinme to get to know himwell in order
that they can understand his verbal and non-verbal
comuni cation and that he can recognise them"

The chal |l enges

First Mss Richards points to the current tinetable
of provision for Jonathan. It includes sonme provision on
every day of the week from a variety of sources including
t he I ndependent Living Fund. There is respite care on two
days. But the only positive provision nmade by Islington
is through its Shape Project from 1.30 pmto 5.00 pm on
Friday afternoons for massage and from 2.00 pmto 5.00 pm
on Wednesdays for swiming with the Flexiteam service.
The latter, however, is subject to a fallback plan of
attendance at honme from 3.30 pmto 5.00 pmif swmmng is
not avail abl e; and the evidence indicates that this has
been the nore usual situation, often because of the want
of specially trained |lifesavers at the swinmmng bath. The

nmassage session on Fridays is funded by the loca
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authority but is actually provided by a C ossroads worker.
It is Mss R chards' submission that this care plan is so

deficient as to anmount to a non-conpliance wth the

statutory and related duties of the |ocal authority.

The practice guidance to which | have referred
counsel s against trimmng the assessnment of need to fit
t he avail abl e provision. For reasons | have given, this
properly reflects the law. The guidance then counsels the
inclusion of specific objectives for each rel evant service

provi der and an agreenent with each service provider as to

how each service is to be delivered and measured. It al so
counsel s:
"Havi ng conpl et ed t he care pl an, t he
practitioner shall identify any assessed need

which it has not been possible to address and
for what reason. This information should be fed
back for service planning and quality assurance.
It needs to be recorded and collated in a
systematic way."
Its nodel outline of a care plan proposes the follow ng

headi ngs:

The overall objectives
The specific objectives of
- users
- carers
- service providers

The criteria for neasuring the achi evenent of these
obj ecti ves

The services to be provided by which personnel /agency

The cost to the user and the contributing agencies
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The ot her options considered

Any point of difference between the user, carer, care
pl anni ng practitioner or other agency

Any unnet needs with reasons - to be separately notified
to the service planning system

The named person(s) responsible for i npl enenti ng,
nonitoring and reviewi ng the care plan

The date of the first planned review

The present care plan, Mss R chards submts, 1is
deficient in the followng respects: it fails to indicate
how the proposed services will reverse the deterioration
in Jonathan's skills; it fails to show in detail how the
proposed activities will neet Jonathan' s needs; it fails

to identify his unnet needs and the reasons why they are

not being net; it fails to set out the objectives of
soci al services intervention; and it omts any criteria
for measuring the achievenent of the objectives. Such

| i nkage between needs and services as it contains, she
submts, is so inadequate as to represent a non-conpliance
with the statutory duty. Thus the proposal that
Jonathan's recreational needs should be supplied by the
Fl exi team and by the Shape Project does little or nothing
to nmeet the conplaint panel's recommendations as reflected
in paragraphs 13 and 17 of the care plan's own assessnent
of Jonathan's needs, and does little nore than recycle the
previous, flawed care plan. Mss Richards submts
accordingly that the inplicit view that the plan neets the

needs which it identifies is sinply untenable and so
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irrational; and that if, instead, it represents a
deci si on to depart from the conpl ai nt panel ' s
recommendations it does so without any visible reasons and
i ndeed without recognising that it is doing so. Furt her
she submts, it fails to follow the mandatory policy
gui dance and departs from the advisory guidance w thout
any or adequate reason. M MCarthy accepts that there
has been to date a shortfall in conprehensively addressing
Jonat han' s needs. In addition to unplanned | acunae there
continue to be gaps dictated by a lack of available
resour ces. It is accepted, noreover, that the current
care plan does not fully match up to, at least, the
rel evant practice guidance. Beyond this, however, there
is a difference between Islington on the one hand and Ms
Ri xon's advisers on the other as to the full extent of
Jonat han's needs. For all these reasons the respondent
| ocal authority accepts that the care plan needs to be
reviewed - as, currently, it is being.

Mor eover, although Islington has day centre provision
for both the physically disabled and the |earning
di sabled, it has no centre for adults with difficulties of
the sanme order as Jonathan's. For a good 3 years it has
recognised this unnet need in the borough, and for the
| ast 2 years has been planning to neet it. The plans have
now reached the point at which daycare provision for the
severely physically and learning disabled is immnently to

be made at the St John's Centre. It is to be run by an
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i ndependent organi sation, Real Life Options.

In these circunstances, although M ss Richards
understandably urges ne to decide, to the extent which the
evi dence makes possible, the issues of |aw which she has
canvassed in relation to the <current care plan and
provision for Jonathan, there are two major objections to
ny doing this. One is that the material upon which | am
asked to decide is obsol escent. The other is that the
| egal issues shade at many points into specialist
judgenments which this court is unequipped to evaluate,
much less to undertake on its own. But there remains, |
accept, a live interest for both parties in approaching
the new care plan and its inplenmentation on a correct
basis of law, and it is to this end that such findings as
| consider can usefully be nade are directed.

There are two points at which, in ny judgnent, the

r espondent | ocal authority has fallen below the
requirenents of the |aw The first concerns the
relationship of need to availability. The duty owed to

the applicant personally by virtue of section 2(1) of the
Chronically Sick and D sabled Persons Act 1970 includes
the provision of recreational facilities outside the hone
to an extent which Islington accepts is greater than the
care plan provides for. But the local authority has, it
appears, sinply taken the existing wunavailability of
further facilities as an insuperable obstacle to any

further attenpt to make provision. The lack of a day care
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centre has been treated, however reluctantly, as a
conplete answer to the question of provision for
Jonat han's recreational needs. As MCowan LJ explained in
the d oucestershire case, the section 2(1) exercise is
needs-led and not resources-| ed. To say this is not to
ignore the existing resources either in terns of regular
voluntary care in the honme or in budgetary terns. These,
however, are balancing and not bl ocking factors. In the
consi derabl e volunme of evidence which the |ocal authority
has provided, there is no indication that in reaching its
decision on provision for Jonathan the local authority
undertook anything resenbling the exercise described in

the d oucestershire case of adjusting provision to need.

The care plan, as M MCarthy readily admts, does
not conply either with the policy guidance or the practice
gui dance issued by central governnent. There has been a
failure to conply with the guidance contained in paragraph
3.24 of the policy docunent to the effect that follow ng
assessnent of need, the objectives of social services
intervention as well as the services to be provided or
arranged should be agreed in the formof a care plan. For
the reasons which | have given, if this statutory gui dance
is to be departed from it nust be wth good reason,
articulated in the course of some identifiable decision-
maki ng process even if not in the care plan itself. In

t he absence of any such consi dered decision, the deviation
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fromthe statutory guidance is in ny judgnent a breach of
the | aw and so a fortiori is the reduction of the
Flexiteam service from 3 hours as originally agreed,
what ever the activity, to 3 hours swimmng or 1% hours at
hone. | cannot accept M MCarthy's subm ssion that the
uni versal know edge that no day centre care was avail able
for Jonathan was so plainly the backdrop of the section 2
decision that there was no need to say so. It is one
thing for it to have been a backdrop in the sense of a
rel evant factor, but another for it to have been treated
as an immoveable object. The want of any visible
consideration of it disables the respondent from show ng
that it was taken into account in the way spelt out in the
d oucestershire case. | do, however, accept M MCarthy's
subm ssion that Mss R chards' further contention that the
respondent has failed to consider alternatives to day
centre care for Jonathan cones so |late that there has been
no opportunity to file evidence about it. Further, the
whole situation in relation to day centre provision is
about to change, meking this elenent margi nal save perhaps
by way of fall back.

The care plan also fails at a nunmber of points to
conply with the practice guidance on, for exanple, the
contents of a <care plan, the specification of its
obj ectives, the achievenent of agreenent on inplenentation
on all those involved, |leeway for contingencies and the

identification and feeding back of assessed but still
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unnmet need. Wil e such guidance |acks the status accorded
by section 7 of the Act of 1990, it is, as | have said,
sonmething to which regard nust be had in carrying out the
statutory functions. Wil e the occasional |acuna would
not furnish evidence of such a disregard, the series of
| acunae which | have nentioned does, in ny view, suggest
that the statutory gui dance has been overl ooked.

In such a situation | am unable to accede to M
McCarthy's submssion that the failures to follow the
policy guidance and practice guidance are beyond the
purview of the court. \What he can, | think, legitimately
conplain of is the fact that both of these subm ssions, in
their present formulation, have energed for the first tinme
in the presentation of the applicant's case in court and
were not adunbrated earlier. Wil e he has not suggested
that the lateness of the points has prevented material

evidence from being placed before the court, M MCarthy

my be entitled to rely on it in resisting any
consequential relief, and I will hear himin due course on
this.

Next, Mss Richards undertakes the heavier task of
establishing a breach of the target duty under section 29
of the Act of 1948. One of the features of a target duty
is that it is ordinarily acconpanied by default powers
vested in the Secretary of State, to which in general the
courts defer save where a true question of law arises

see Wolf LJ in R v Inner London Education Authority, ex
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parte Ai (1990) 2 Admn L R 822, 829, citing his own
earlier decision in R v Secretary of State for the
Environnment, ex parte Ward [1984] 1 WR 849. Al t hough
counsel have drawn attention to no material default power
in the National Assistance Act 1948, specificity is given
to the provisions of section 29, as anended, by (a) the
power to direct the mnmaking of arrangenents under the
section and (b) the grafting on to it of section 2(1) of
the Chronically Sick and D sabled Persons Act 1970. In ny
judgnent, the individual rights afforded under section 29
of the 1948 Act (at least in the sense of a sufficient
interest to seek judicial review of failures of provision)
mlitate against the existence of any locus standi to
assert a failure in the target duty created by the
section. If there has been such a failure it wll show,
so far as material, in a want of personal provision which
is separately justiciable. This viewis in fact inplicit
in the argunent by which Mss Rchards seeks to
di stingui sh cases such as R v Barnet, ex parte B [1994] 1
FLR 592, R v Secretary of State for Social Services, ex
parte Hincks (1980) 1 BMLR 93 and R v Central Birm ngham
Health Authority, ex parte Wal ker (1987) 3 BMLR 32 on the
ground that the first concerned not whether but how
provision for children in need should be inplenmented and
that the latter two concerned very widely franmed duties.
By pointing to the specificity of the directions given

under section 29 as the distinguishing feature of the
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present case, Mss R chards has narrowed her focus from
the target duty to a question which | have already dealt
with in this judgnent. The sanme is true, | believe, in
relation to the association between the target duty and
assessnent under section 47(1)(b) of the Act of 1990.
M ss Richards' subm ssion that the two in conbination nmake
it unlawful to fail to provide under section 29 the
resources identified in the assessnment of need under
section 47, rather than bringing the broad section 29 duty
Within the purview of the court, brings the argunent back
to the personal duties generated under section 29 by the
Secretary of State's directions and by Parlianment in
section 2 of the Act of 1970.

In R v Secretary of State for the Environnent, ex
parte Ward [1984] 1 WR 834 Wolf J followed the decision
of the Court of Appeal in Meade v Haringey London Borough
Council [1979] 1 WR 637 in holding that the breach of a
target duty mght be justiciable if it was 'not a sinple
failure........ [ but] a decision positively to stop
production, as it were'. This, in ny view, is different
fromthe situation of which Mss R chards conpl ai ns, which
is that the local authority is relying on its owm failure
to make provision under section 29 or section 41 in order
to say that it cannot nmake the necessary provision for
Jonat han. If it cannot be separately denonstrated that
there has been a decision to 'stop production' under the

target provision, recourse will be either to the Secretary
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of State under any available default provision or to the
court for breach of derivative duties owed to the
applicant personally. A though Mss R chards' argunent is
superficially attractive, it involves on analysis an
i nperm ssible process of adjudicating on a target duty by
reference to individual cases - sonething against which
the law at present sets its face.

Mss Richards seeks to carry her client's concern
forward to the plans for the new day care centre. M
McCarthy, on instructions, has been able to allay the
concern that not only the running of the centre but the
taking of service provision decisions is going to be
delegated to Real Life Options. As to Mss R chards'
suggestion, based on the evidence of the respondent's
Conmmunity Living Comm ssioner, M Rich, that Jonathan is
going sinply to be offered whatever is available at the
new centre and that this is going to be treated, contrary
to the doucestershire case, as a fixed limt on provision
for him | have said enough in this judgnent, | hope, to
enable the local authority to approach this question
within the | aw

The duty under section 41 of the Education Act 1944
is again a target duty. Islington now accepts in the
light of sub-section (8) that it was wong to say, as it
did at an earlier stage, that it was the Further Education
Fundi ng Council which was responsi ble for nmaking provision

for Jonathan under this section. The questions which M ss
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Ri chards therefore poses are these:

(a) Is the respondent in breach of section 41 by failing
to make any educational provision for persons wth
|l earning difficulties as severe as Jonat han' s?

(b) Is the duty to nmake provision under section 2 of the
1970 Act a lawful alternative to or substitute for the
section 41 duty?

(c) |Is there a duty to ensure that adequate arrangenents
are in place for the assessnent for the needs of persons
with severe learning difficulties?

As to the first question, the evidence satisfies ne
that there is no provision made by the London Borough of
Islington for the 20 or so persons who share Jonathan's
degree of learning difficulty. By a letter of the 1st My
1995 to the applicant's solicitor, Maryon Chester of the
Disability Law Service, Islington's Head of Special
Educati on has nade the borough's position clear:

"It is Islington Council's view that Jonathan's

educational needs should be net as part of the

provision to be made pursuant of [sic] the

Chronically Sick and D sabled Persons Act 1970,

rather than any duty arising under Education

| egi sl ation.™
This, in ny view, is advanced not as a proposition of |aw
(it would clearly be wong if it were) but as a concl usion
that in practice the right way to neet Jonathan's
educational needs is by neans of the provision required to

be made for him by reason of his illness and disability.

For an individual whose difficulties are as intense as
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Jonathan's this is not an inpossible conclusion: it is at
| east conceivable that a local authority which, as
education authority, has had due regard to the
requi renents of persons over conpulsory school age wth
|l earning difficulties (section 41(8)) may conclude that in
relation to sonme with the gravest learning difficulties
the duty under sub-section (1) to secure the provision for
their area of adequate facilities for further education
will be met by the provision under section 2 of the Act of
1970 of lectures, ganmes, outings and other recreational
facilities, especially where 'assistance to that person in
taki ng advantage of educational facilities available to
himi (the 'gateway' provision) cannot bridge the gap
between the individual's learning difficulties and the
facilities properly so called which are or could be nade
available to him

But it is Jonathan's case, advanced by his nother and
professionals concerned wth his future wellbeing, that
Jonat han has certain educational needs which are capable
of being nmet and which are not co-extensive with the
recreational facilities called for by section 2 of the
1970 Act. This is not something upon which this court can
adjudicate, but it is something which the local authority
must take very seriously and assess wth care and
sensitivity. Crcular 1/93 issued by the Departnent for
Education contains these two paragraphs:

"T71. Students wth learning difficulties.
LEAs' duties and powers in relation to further
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education ..... apply equally to students wth
| earning difficulties. Mor eover, in exercising
their functions, LEAs continue to be under a
specific duty under section 11(8) of the Act
[viz the Further and H gher Education Act 1992],
to have regard to requirenents of this group of
students. The definition of the term |earning
difficulty, which is carried over from previous
| egislation, includes all types of disability.
The CGovernnment's aim is that, so far as is
consi st ent with LEAS' ot her obl i gati ons,
| earning difficulties should be no bar to access
to further education.

72. It remains a matter for LEAs to determ ne what
facilities they should nake available in pursuit of
their continuing duty to ensure that adequate
provision ..... is available for those aged 19 and
over with learning difficulties. In discharging this
duty, LEAs should ensure that adequate arrangenents
exi st for assessing the needs of these students and
identifying the provision that will be appropriate
and for the provision of such support services as are
necessary. \Were students with learning difficulties
are noving from LEA provision to the new further

education sector, LEAs wll need to Iliaise in
appropriate cases wth colleges, and the Further
Educati on Fundi ng Counci | to ensure t he
identification of suitable provision. I nf or mati on

about the individual's needs which has been built up

during a period of LEA provision, and possibly

incorporated in a statenment, wll be of particular
value to the assessnent."”

For reasons which | have given earlier in relation to
non- st atutory gui dance, this circul ar nmust be
conscientiously taken into account by Islington's
education departnment in comng to its decisions about
Jonat han. The revision of the <care plan and the
introduction of the day care facilities at the St John's
Centre wll, in ny view, nmake it incunbent upon the
education departnent to |look again at its section 48

provision in relation to persons |ike Jonathan. If due

regard is had to the circular, serious consideration wll
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have to be given to nmeking arrangenents for assessnent of
educational need in such cases, with particular regard to
avail able information - such as exists in Jonathan's case
- about what he proved capable of achieving during his
time at school. Wiile Mss Richards cannot, it seens to
me, bring the duty hone to Jonathan personally, there is
force in her contention that the section 41 target duty
i nvol ves gi vi ng appropriate consi deration to t he
admttedly small group to which Jonathan bel ongs. The
node in which such attention is given, and the extent to
which it involves inquiry into individual cases, is a
matter in the first instance for the |ocal authority.

QO her relevant factors in any assessnent w Il include
the fact that the review panel in 1994 advised that there
shoul d be an assessnent of Jonathan's educational needs as
well as a revision of his care plan, and the apparent fact
that in the provision that is nmade by, for exanple, Cty
and Islington College, no distinction is nmade between
those suffering from noderate and those suffering from
severe learning difficulties.

Thereafter, in spite of both counsels' wllingness
for the court to becone involved, it will in nmy view be a
matter for the Secretary of State under section 68 or
section 99 of the Education Act 1944. | accept that
section 99 is a last-ditch default power, and that section
68, by applying a test of unreasonableness, gives the

Secretary of State the equivalent of a judicial review
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M SS

function; but in performng either of these functions the
Secretary of State has a fund of professional expertise to
draw on which is available to the court only in the form
of potentially contested expert evidence. In spite,
therefore, of M MCarthy's reluctant preparedness to |et
M ss R chards canvass the Education Act issues before ne,
I would accept his submssion that in the event of an
al l eged breach of section 41 the proper recourse wll be
to the Secretary of State.

As indicated, | wll hear the parties on any
questions of relief and, of course, on costs; but |
indicate ny present view that in the present fluid
situation, and given the genuine endeavours being nmade on
both sides to do the right thing for Jonathan, neither
prerogative nor injunctive nor declaratory relief wll be
hel pful. Wat | hope will be helpful is as much as | have
been able to decide on matters of law in the course of
this judgnent.

JUSTI CE SEDLEY: I wll hear counsel on relief and costs
in the light of the judgnent.

GRAY: My Lord, | appear in place of Mss R chards.
M ght | address the issue of relief and hand up a page on
which | have set out the four declarations which we would
invite ny Lord to nake, notwithstanding the prelimnary
comments in your Lordship's judgnent. On behal f of the
applicant, we have drawn attention in the four orders
sought to the four points which we consider either to be
of general interest or principle arising out of your
Lordship's judgnent; alternatively, it would be of
assistance to Jonathan and his ©parents when the
reassessnent does in fact take pl ace.

Your Lordship wll see that at the top of each
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decl aration sought there is a page reference. The page
nunber accords wth your Lordship's judgnent where the
I Ssue ari ses. The first is at page 12 of your Lordship's
j udgnent . This is in the light of your finding in the
judgnment, that a second source of considerations which
mani festly nust be taken into account in comng to a
decision is the practice guidance issued by the Departnent
of Health. From that we have sought to draw the
declaration set out in the first of the four which | have
put before your Lordship. It is one of general
application and interest and wll be of assistance in the
future. W would invite your Lordship to nmake that
declaration in view of its general inportance as a
statenment of the local authority's duty and al so because
it wll inpact upon the review process in his case.

The second declaration sought is that which relates
to a statenment at page 22 of your Lordship's bundle. I
have invited the court to nmake a declaration, to quash, if
your Lordship thinks it appropriate, as is set out in the
i ssues formulated for your Lordship, that the decision by
t he respondent under section 2(1) of the Chronically Sick
and Disabled Persons Act 1970 as to the recreational
facilities it is necessary to provide for the applicant
was unlawful, by reason of the respondent's failure to
bal ance the applicant's needs against the resources
avai | abl e. Your Lordship has the passage on page 22
where you have found that: "But the local authority has,
it appears, sinply taken the existing unavailability of
further facilities as an insuperable obstacle to any
further attenpt to make provision." W woul d submt that
this is an issue which is likely to be live between the
parties in the future, notw thstanding any changes in the
provision Islington is proposing to nmake in the future
because of the existence of a day centre. It is our
concern that unless a declaration is nade the sane probl em
will raise its head in the future wth, as it were, the
failure or lack of provision of, say, a painting class to
be used as the be all and end all, the end of a case, to
stop a case being nmade by the applicant that such a
facility shoul d be provided.

At page 23 we have picked up your Lordship's

st at enment : "For the reasons which | have given, if this
statutory guidance is to be departed fromit nust be with
good reason, articulated in the course of sone
identifiable decision-making process even if not in the
care plan itself. In the absence of any such considered
decision, the deviation from the statutory guidance is in
ny judgnment a breach of the law ..." That statenent by
your Lordship has been cast in the form of declaratory
relief. So too has the followi ng statenent: " and so

a fortiori is the reduction of the Flexiteam service from
3 hours as originally agreed, whatever the activity, to 3
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hours swwnmng or 1 1/2 hours at hone."

If | may observe generally in relation to all of
these fornms of relief sought, first of all, we would not
accept that the fact that a review is shortly to take
place is not a reason of itself not to grant declaratory
relief. It is a common feature of any judicial review
application in which a finding has been nmade by the court
that at |east sone elenent of the past practices adopted
by the respondent have been wunlawful or reflected a

msdirection in |aw There will be a review of the
needs, the relationship between the applicant and the
respondent to be perfornmed in the future. In that
respect, this case is no different from any nornal
judicial review procedure. The only difference in this
case is that we have known during the hearing of the
application that the review was to take place. W have
a date set for it. The fact that the review is known to
be taking place in the future is not of itself a reason
why your Lordship should refuse declaratory relief. In

nmy submission, it makes the usefulness of declarations no
| ess so than in any other case.

JUSTI CE SEDLEY: Have you considered the utility for your
client of an alternative course, which is to invite ne to
reserve any questions of relief and give you liberty to

appl y?

GRAY: It is an item that | have taken instructions on.
Qur viewis that that in itself could raise sone problens.

It mght involve your Lordship in adjudicating on points
which mght potentially be the subject of a second
appl i cation.

JUSTI CE SEDLEY: The answer to that problem is that it
woul d not because it could not. There woul d have to be
fresh proceedi ngs. It is sinply that time is going to
tell, tinme in the relatively short term whether these
i ssues have becone history or remain |ive. The j udgnent
itself is declaratory. It sets out hol dings of |aw Do
decl arations have any use that the judgnent itself |acks?

GRAY: Clearly, the local authority would be under an
obligation to determne the applicant's needs, to assess
his needs, in the review according to the terns of your
Lordshi p's judgnent. That much is right. Nevert hel ess,
we would submt that declaratory relief would give a
certain clarity and further formto sone of the statenents
made upon the law in your Lordship's judgnent. Thi s
would nean, in particular, that this would enhance the
correspondence pointing out that they have failed to
follow the policy guidance. If it were always the case
that there was nothing served by declaratory relief, it
woul d of course be an academ c and unnecessary renmedy in
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any case. It would never be granted.

JUSTI CE SEDLEY: Declarations often do have value in
judicial review in order to place on the record, for
ot hers, what has been canvassed between two parti es.

GRAY: The first, and to a |lesser extent the third of the
declarations that | seek, would be of general utility, not
nerely in this case but in others as well. It is of
concern to those instructing ne that in the past there has
been correspondence pointing out the fact that the

practice guidance and policy guidance has not been
f ol | owed. That has not resulted in any change to his
needs assessnent. Equally well, there have been fi ndings
by the review panel, in our favour, which have not

necessarily resulted in the assessnent of his needs or the
services provided to him----

JUSTI CE SEDLEY: I am aware of the history. Are you
comng on to costs now?

GRAY: May | respond nore directly to ny Lord' s question?
JUSTI CE SEDLEY: This point is still related to the
decl arati on?

GRAY:  Yes. If your Lordship is not mnded to nake the
declarations which | have sought today, | would invite

your Lordship to adjourn the issue of any relief until the
results of the inpending assessnent are available to the
court. That woul d be a useful fall-back position.

M CARTHY: W find the terns of your Lordship's judgnent
of 1mmense assistance in carrying out their duties, not
only in relation to Jonathan but in relation to people
with particular difficulties. Your Lordship wll be
keenly aware from the argunments you have heard that it
i nvol ves extrenely conplex issues where the | egal guidance
is particularly pronounced.

My Lord, the purpose in granting declarations in such
a case as this would normally be the alternative to the
case in which the court thinks that the local authority
needs to be conpelled to carry out its task in a
particular way but cannot be ordered to do so by way of
mandanus, because the detailed provision which the
authority would be advised to make would be too specific

to be enconpassed in an order for nmandanus. Decl aratory
relief would be of a precautionary nature. It is to nake
clear to the |[ocal authority that wunless they do
particular things they wll be acting unlawfully. I n

that respect this court needs to know what the | ocal
authority's stance is in relation to the reasons which the
court has given. | do not make that explicit but your
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2 3

Lordship can take that into account in deciding whether or
not declarations are to be nade.

Before | do that, may | suggest that if you were to
make declarations in these areas, how they m ght

appropriately be worded. One starts with the first one,
the reference at page 12. Your Lordship wll be better
aware than any of us of the subtleties of phrases such as
"take into account" or "have regard to". It may very

well be that in any given case they nean precisely the
sane.

JUSTI CE SEDLEY: This was not a contentious point, was it?

M CARTHY: | do not believe it was. The issue between
the parties was what the consequence was of a failure to
take into account. The issue was whether there is sone
type of presunption in favour of pursuing the guidance in
t he absence of a good reason. The term nol ogy whi ch your
Lordship specifically used at page 12 is that the | ocal
authority is obliged to take it into account. It may be

a matter of inpression that there is not nuch difference.
I would suggest that if one is going to reproduce the
reasons, one needs to use the wording. Your Lordship
used the phrase "manifestly nust be taken into account”
Your Lordship was articulating that as one of the factors
which the local authority is required on basic public |aw

principles to take into account. If it said "take into
account” that would be correct. | say that it is the
stance of Islington, that is what they propose to do in
this case. They do not require that to be set out in a

decl aration for that purpose.

JUSTI CE SEDLEY: The reason the word "manifestly" is there
is to nake it clear that, in ny view, the matter was not a
matter of dispute either. This is not the class of
consideration which the decision-naker nmay at hi s
discretion either take into account or not take into
account wthout being able to be criticised by the way.
It is in the hard class of things that are there and
cannot be overl ooked. You have never disputed that.

Mc CARTHY: No, ny Lord. The issue was how you handl ed
the matter after that, what one sees as the need to be a
bal ancing factor on the other side. In effect, it is an
argunent that an obligation follows unless. That was the
di spute between us. It is a public docunent articul ated
by an authoritative body. It will have to be taken into
account . Islington do not require it in this case. | f
one is looking at the interests of the nore general public
and local authorities, the consequence of being part of
your Lordship's reasons is precisely the sanme as being
there as part of a declaration. There is no advantage to
third parties in the matter being put in declaratory form
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If | may say so, your Lordship has stated the points to
this quite concisely.

Point 2 is nore of an issue as to whether or not this
is a declaration which can be properly granted, having
regard to the fact that this matter was not actually
raised prior to the comencenent of argunent. In terns
of the declaration itself, your Lordship has contrasted
t he bal ancing of resources against needs, taking the |ack
of resources as an inponderable factor to which no thought
need to be given because it was there ever present. It
is correctly articulated if a declaration needs to be
made.

Point 3 energes from page 23. It is not correctly
articul at ed. Your Lordship's judgnent is that the
respondent is obliged to act in accordance with the policy
gui dance wthout a good reason. Therefore, if a
declaration is necessary -- | say it is not because
Islington are going to provide this -- it would have to

say that the respondent has acted unlawfully in departing
from the policy guidance issued by the Secretary of State
wi t hout good reason

Wth regard to point 4, | do not have anything to say

about the phraseol ogy. | will have sonething to say
about whether or not the declaration is granted. That is
what | have to say about the term nol ogy.

As to point 1 of these declarations, | accept that
that was there present throughout. It is one of the
central features of the Form 86A It is one of the
central points of the applicant's case. I f your Lordship
thinks that a declaration is necessary, | cannot quarre

with it being granted in those terns.

Wth regard to point 2, the declaration is nowhere
asserted upon the applicant's case in the Form 86A It
is nowhere asserted as part of the applicant's case in the
skeleton argunment that was put in on behalf of the
appl i cant. The fact that it surfaced at all in argunent
was because in part of the skeleton argunment put in on
behalf of the respondent reference was nade to the

d oucest ershire deci sion. It was a general observation
to the effect that resources can always be taken into
account in section 2 decisions. M/ learned friend, M ss
Ri chards, for very proper reasons, w shed to question that
proposition and say: "But in this case there is no
evi dence that that actually happened.™ The issue is that
it was not there in the first place. It was an
interesting debate between the parties. | accept that
there is no evidence on the respondent's side that it
explicitly balanced resources against need. The reason,

if one looks into the papers, is that it was not raised as
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one of the issues in the case. Therefore, for that reason
al one, a decl arati on woul d be I nappropriate.
Declarations are only a proper consequence in relation to
matters that are set out in dispute between the parties
and the evidence which has been fil ed.

Point 3 | accept entirely. That is at the heart of
the applicant's conpl aint. I f your Lordship thinks that
a declaration is necessary, | cannot quarrel wth the

t er m nol ogy.

Wth regard to point 4, this is a matter to which no
reference was nmade, either in the Form 86A or in the
applicant's skeleton argunent. The point energes from
the fact that in one of the docunents appended to one of
the nost recent affidavits on behalf of the respondent
there was a docunent entitled "Care Plan" at page 214 in
the respondent's bundle which referred to the alteration
from3 hours to one and a half hours. My learned friend,
again for a very understandable reason, developed an
argunment explaining what the background was about that
which | felt constrained to explain on the respondent's
side as part of a process of agreeing between the two
parties involving discussion between the nother and the
soci al workers. M/ instructions, however, were disputed
on the applicant's behalf. It would not be proper for a
declaration to be granted on that matter because it is
nowhere asserted in the papers against the applicant.

Your Lordship has identified in your Lordship's
judgnent that there mght be sonme difficulties of this
sort. M ght | take your Lordship to the bottom of page
24. Your Lordship refers to the fact that they can
legitimately conplain of the fact that both of these
subm ssions in their present formnulation have energed for
the first time in argunent. In fact, your Lordship was
perhaps being |less than generous in enunerating a nunber
of points which | say arose at a |l ate stage.

JUSTI CE SEDLEY: You say there are nore than these two?

M CARTHY: I ndeed, there were. Certainly, the Flexiteam
was one of them About that there is no dispute. The
bal ancing of resources against need was another. The
resources and need is in declaration no. 2. There were
ot hers. One of them your Lordship may recollect was a
matter developed in argunent on behalf of the applicant,
to the effect that a failure to consider adequate
provision otherwise than in a day centre was itself an
unl awful decision on the part of the respondent. That
was not sonmething that was developed in the papers.
There were in fact three matters which had not been
devel oped in advance. Therefore, in the circunstances, it
is ny submssion that no declaration should be granted in
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this case, (a) because they would serve no useful purpose
in this case; (b) because they are not necessary to
clarify or set out your Lordship's views in this case, and
(c) in relation certainly to two of the declarations that
are proposed, they are not properly sought anyway because
they are matters which arose for the first tinme in the
course of oral argunent. Those are ny subm ssions on the
decl arati ons.

JUSTI CE SEDLEY: Mss Gay, do you want to add anythi ng?

GRAY: | would invite your Lordship, if there is to be any
gquestion of refusing declaratory relief, to adjourn the
matter until after the review in this matter. It would

be unhel pful to close the door entirely when the matter
may need to be further canvassed after that review.

JUSTI CE SEDLEY: | amnot sure that you can have the penny

and the bun. Ei ther you have to accept the invitation to

defer questions of relief or you have to do what you have

done, which is argue for your relief. If you do not get

it, then you cannot cone back on another occasion to try

agai n. | amtreating this as the application for relief.
Il will determ ne the application

GRAY: In relation to the issue on the wording of the
relief sought, | would not dissent from ny |earned
friend's comments, that "take into account" rather than
"have regard to" is nore appropriate in the first point.

I would not wish to quarrel with that, if ny Lord w shes
to follow exactly the wording of the judgnent. Equal | y,
| take the point raised by ny learned friend on the third
one, W thout a good reason. I would reiterate what |
have said as to the general utility of all the
decl arations sought in this case. In relation to whether
or not these points were raised in the past, | defer to ny
Lord's recollection of the way in which all the issues
were raised ----

JUSTI CE SEDLEY: | can help about that. | amnot going to
decide this on the basis of whether points were raised
That may go to costs. I do not think it goes to relief.

I have dealt with the points in the judgnent w thout
objection by M. MCarthy. The question now is what
fol | ows.

GRAY: I do not think | can assist your Lordship any
further, save to say that the nere fact that Islington
does intend to follow your Lordship's guidance would not
be thought a reason not to grant declaratory relief.
These are indicative of the issues raised between the
parties.

JUSTICE SEDLEY: Mss Gay, | am prepared to give you the
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first and third of the declarations you seek in the
nodi fied formthat M. MCarthy has suggested and you have
accept ed. They will be drawmn up in that form The
second | refuse, not because of the stage at which the
point arose but because it is no nore than a rather
elliptical statenent in declaratory form of sonething that
is much better said in the Qoucestershire judgnent

delivered by MCowan LJ. It is to that, rather than to
any attenpt at condensation, that people wll do mnuch
better to turn. The | ast of the four declarations seens

to me to be of no utility outside the four corners of the
judgnent itself where it belongs. The other two | accept
are capable of being of assistance either to the parties
or to others. You may have them

GRAY: | turn to the issue of costs. It would be ny
subm ssion that this is a natter on which, in substance,
the interpretation raised by the applicant has been
successful . | ask for costs.

JUSTI CE SEDLEY: You cane originally looking for what in
terns of relief?

GRAY: W did seek orders of certiorari and declaratory
relief. | amtold by ny learned friend, Mss Richards,
that she made it clear to ny Lord that declaratory relief
was rather nore the substance of the issues between the

parties than any order of certiorari. I am | ooki ng at
paragraph 2 of the Form 86A. There are various reliefs
sought there. One is certiorari and two orders of

mandanus and a general declaration of the Council's
failure to neet ----

JUSTI CE SEDLEY: | think I am prepared to accept what M.
McCarthy says, that the purpose of this application was
nore to sort out what the law required to be done in
Jonathan's interests than to get one formof relief rather
t han anot her. You have succeeded to sone extent but by
no nmeans to the full extent in the argunents that Mss
Ri chards advanced. Questions of the target duties have
gone the other way. It is right that one shoul d consider
whether a full order for costs is appropriate.

GRAY: One of the initial grounds was that the |ocal
authority had nade an error of |aw which was accepted by
them when the respondent put in evidence. One can
certainly not doubt that the proceedings up to that stage
had been properly instituted. Equally, the fact that the
proceedings were persisted in after an offer of a re-
assessnent had been nmade and had been refused does not
change the applicant's contentions and they cannot be
criticised. There continues to be substantial issues
between the parties ----
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JUSTI CE SEDLEY: You may be anticipating an argunent that
M. MCarthy is not going to advance.

GRAY: | ndeed. On the general point that your Lordship
raised that we failed on the target duties, | would
observe that your Lordship, notw thstanding that you have
found in favour of the respondent, has, even on this part
of the case, said at the bottom of page 30 of vyour
Lordship's judgnent that there are clearly issues to which
consideration nust be given by Islington's education
departnent to Jonathan's care and educational needs under

the education circular. Even on that issue, where we
failed on justiciability, | would say that the substance
of the argunent went in the applicant's favour. Perhaps |
can say a little nore when | have heard what ny |earned

friend has to say.

JUSTI CE SEDLEY: It is certainly right that while not
going the distance with Mss Richards on section 41, |
have gone sone way down the road with her.

McCARTHY: The decl arations which were sought on behal f of
the applicant were nore extensive in the hearing than they
had been in the Form 86A. The evi dence has cone in and
the skeletons on both sides crystallised the issues. \%%
| earned friend handed up to your Lordship a list of seven
proposed decl arati ons. They covered a nunber of issues.

JUSTI CE SEDLEY: What are you proposing | should do by way
of costs?

McCARTHY: No order as to costs is appropriate, the reason
being that if one enunerates the points that were in
issue, either in the Form 86A or in the skeletons, on the
great mmjority of the issues the respondent has been
successful . It was in the special circunstances of this
case, having regard to the general issues raised, that it
was a case which was going to go to court unless the
respondent offered to the applicant everything which was

sought . In the Form 86A the conplaints were as foll ows.
The first was the form of the care and the breach of
policy guidance that rendered that unlawful. On that
point the applicant has been successful. The second

point was that the overall nature of the provision which
Islington had nmade or not nade to him was Wdnesbury

unl awf ul . On that point the applicant has been
unsuccessful . The third point was that there was a
breach of the so-called target duty under section 41.
The applicant has been unsuccessful on that. The fourth

point is that arising out of section 41(8) of the
Education Act, there is a duty on the local authority to
carry out an individual assessnment of the applicant. The
applicant has been unsuccessful on that point. The
issues, as they were before the skeletons, were, if you
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|i ke, three-one in favour of the respondent. If one
enunerates the issues that cane out of the statenents
before your Lordship, your Lordship mght find it useful
to have the skeleton argunent of Mss Richards. She laid

out nine issues on pages 4 and 5. There are eight
I ssues. Oh one of them the applicant has been
successful . Wuld ny Lord turn to paragraph 13 at page
4. She has been successful on (a) because of the breach
of the policy and the practice guidance. On point (b)
she was unsuccessful and so on.

JUSTI CE SEDLEY: That is right in formal terns. One of
t he val ues of or al ar gunent, particularly with
knowl edgeabl e counsel, is that the case changes shape, to
everybody's advantage. Bad points fall away and good
points crystallise. I have your point, that the

applicant's counsel canme to court looking for far nore
t han she obt ai ned.

McCARTHY: This means that unless one is in the area where
one can say fifty/fifty, it is proper to say no order as

to costs. | would invite your Lordship on a nunerica
basis to find sonething like 12 1/2 per cent. If one
tries to build into the overall process how much
expenditure that had in fact occupied, it is difficult to
say. The real conplexity in this case lay in the
evi dence which devel oped the detail of the provision that
had been nade in the past. There was a considerable

anmount of docunentation which analysed in mnute detail
what had happened at the day centre and things of that
sort, all of which falls to the side because of the way in
whi ch your Lordship has dealt with the matter. | woul d
say that 12 1/2 would be unfair to the respondent. I n
t he circunstances, because costs do not have a punitive or
a synbolic value in a case such as this, the nost
inportant thing, and one can bear this in mnd, is that
because Islington have had it all clarified and are going
to find it easier to nmake a correct decision in relation
to the applicant, he has really got what is nost useful to
hi m For that reason also, | say that costs would not be
appropri ate.

JUSTI CE SEDLEY: The applicant is legally aided.
McCARTHY:  Yes.

JUSTI CE SEDLEY: From your client's point of view costs
come out of the social services budget?

Mc CARTHY: They are overstretched. | do not have to

bal ance resources agai nst need.

JUSTI CE  SEDLEY: It is not strictly a mterial

consi derati on. | ask you in order to forget what you
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told ne.

GRAY: | have a duty to the legal aid fund to recover
costs. It is a crude basis to take the issues as
formulated in general ternms in the skeleton and then to
say that Mss R chards has succeeded only in the first.
The issues formulated by your Lordship in the judgnent
were nore refined.

JUSTI CE SEDLEY: | amnot going to deprive you of all your
costs. Do you want to address ne further on what
proportion?

GRAY: It is difficult to say what proportion. | woul d
ask you to take into account that until one gets to the
educational side of this particular series of argunents
and the issues on the target duty under the Act, it would

be ny submssion that the judgnent went wth the
applicant rather than with the respondent. My Lord found
in a nunber of detailed respects that the provision nade
to the applicant was unl awful. If one then takes into
account the fact that the approach of the authority was
criticised, | would say that there is an argunent for 80%
in our favour.

JUSTI CE SEDLEY: | propose to order the respondent to pay
one half of the applicant's costs. It is not ordinarily
necessary to give a reasoned judgnent on costs. I will

say that this is not a judgnment of Sol onon. It reflects

in broad terns what has been deci ded. The applicant has
succeeded in a significant part of what he cane to court
to achieve but by no neans all of it.

GRAY: May | ask for legal aid taxation?

JUSTI CE SEDLEY: You may.
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