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Mr Justice Birss :

1. The claimant designs, makes and sells digitally controlled industrial electric motor
drives. The second defendant provided services to develop the products via his
service company, the first defendant. In May 1999 the second defendant was also
appointed a director of the claimant company.

2. The claimant brought a claim against the defendants for breach of director’s duties
(against the second defendant) and breach of contract against the first defendant. The
breaches relate to the defendants’ withholding of source code from the claimant. The
trial judge (Mr Richard Spearman QC) held that the defendants had wrongly withheld
the source code ([2018] EWHC 1924 (Ch)). The first defendant’s counterclaim that it
owned the copyright in the source code failed.

3. By the order of 28" September 2018 the judge required the source code to be
delivered up to the claimant and directed an inquiry as to damages. The inquiry is
ordered at paragraph 3 of the court’s order. It is an inquiry as to the damages suffered
by the claimant as a result of the breaches of the second defendant’s directors duties
and the first defendant’s duties under three contracts. The contracts were successive,
a 1997 contract, a 2000 contract, and a 2015 contract entered into on 10" November
2015.

4. The enquiry has been proceeding under the Shorter Trial Scheme (PD 57AB).

5. The Points of Claim dated 22 November 2018 set out a claim for about £6 million.
The defendants’ Points of Defence were served dated 18™ January 2019. Various
points are taken but briefly put, the entire claim is denied both in terms of causation
and quantum. The CMC on the inquiry took place on 27" March and 16" April 2019.
Directions for evidence were given and substantial evidence on the inquiry has now
been exchanged. | resolved a dispute about expert evidence on 2" March, allowing
the parties to use their existing witnesses as experts. The inquiry is listed for 5 days
including 1 day pre-reading in a 2 week window from Monday 11" May 2020 with a
PTR to take place in the week of Monday 6™ April. From what I have seen so far, the
matter will require careful management to keep it within the time allotted.

6. Just before the brief hearing on 2™ March 2020 fixed to deal with the expert evidence,
the defendants brought an application to amend the Points of Defence. There was not
time to deal with it then. Since this case was in the Shorter Trial Scheme, | suggested
that the matter be dealt with under paragraph 2.47 of the Practice Direction. This
provides that applications, aside from the CMC and PTR, are normally dealt with
without a hearing unless the court considers a hearing is necessary. Standard
directions are set out in the paragraph. After the 2" March the parties filed written
submissions on the amendment application, neither contending that it should be dealt
with at a hearing. The matter came to me on paper. | agree that it did not require a
hearing. This brief judgment was prepared without one.

7. There are tidying up amendments which are not objected to and | will make that
order. The main amendments are to plead an entirely new issue, namely that terms in
the 2015 contract operate to exclude or limit both defendants’ liability. These are in
proposed paragraphs 24A-24D of the draft Amended Points of Claim as well as
paragraphs 1(3) and 28. Notably the two earlier contracts contain no such clause.
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The court has a discretion whether to permit these amendments or not. The
defendants contend that the discretion to be applied is simply one having regard to the
overriding objective to deal with cases justly and at proportionate cost. Thus for
example the defendants say that cases on “late” amendments do not apply. I will take
the approach the defendants contend for as it is the most favourable to them.
Approached that way, factors will include an explanation why the amendment arises
now, the impact on the timetable of the issues raised by the amendments, the possible
need for an adjournment, and/or whether the amendments are arguable.

In my judgment the decisive factors here are set out below.

First, no attempt has been made to explain the lateness of the application or why the
point was not raised in the Points of Defence. This is an amendment which could and
should have been advanced a year ago.

Second, the amendment relates to a clause which is only in the 2015 contract. The
claimant contends that all the source code delivered up by the defendants in October
2018 pursuant to the court’s order had been created before the 2015 contract came
into force. On the face of it therefore, it is hard to see how the limitation of liability in
that contract could apply at all. Contract Schedule 200815, under which important
work was done, was a schedule to the 2000 contract. On its face the work was to be
done before the date of the 2015 contact. It seems from the written submissions that
there will be a factual dispute about what exactly was done and when. This will add
to the trial.

Third, even if some work was done after the 2015 contract came into force, part of the
new case involves an argument that the limitation clause has retrospective effect. |
doubt that is even arguable but assuming it is, it will also add to the trial.

Fourth, an important argument is that the limitation of liability term in a contract
between the first defendant and the claimant applies to limit the second defendant’s
personal liability. The plea is that the effect of the findings of fact in the trial
judgment mean that the second defendant should be treated as a party to the contract.
However this is not explained in the amended Points of Defence. In the written
submissions the defendants’ counsel refers to various of the judge’s findings
including a finding that the 1997 contract did not accurately reflect the true
relationship between the claimant and the second defendant and that it was in fact one
of employer and employee. It is clear that this is another complex issue. | will
assume without deciding that the clause’s application for the benefit of the second
defendant is arguable. It would require substantial time at trial to resolve.

Fifth, if the amendment is allowed the claimant must be allowed to respond. The
claimant is likely to raise a point that the clause on its face does not apply to
repudiatory breaches and separately a point on the Unfair Contract Terms Act. The
defendants counsel’s response is that the repudiatory breach point only apply to the
exclusion part of the clause and not the limitation limb (which would still limit the
damages substantially), submitting it is a triable issue. So it is but it adds yet more to
the case. In relation to the UCTA, I am not convinced by the defendants’ submission
that the claimant’s point is unarguable and so that again would raise yet more issues,
including factual matters, for trial.
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Standing back, I reject the defendants’ submission (para 1(b)) that this is something
short which raises a confined point of construction. If this amendment is made it will
raise a number of matters which would need to be examined at trial but which the
current timetable cannot accommodate.

The Shorter Trial Scheme facilitates access to justice by encouraging parties to keep
their dispute within limits and focus on the major issues. Parties to a case within the
scheme know from the outset that the court will exercise its case management powers
to achieve that result. A quid pro quo is that the short length of the trial allows parties
to have their trial heard earlier than it would otherwise have been, and potentially
ahead of other litigants. The scheme is not a means by which litigants can acquire an
earlier date than they might otherwise have done and then expand the trial, taking up
more of the court’s resources. To simply expand the time for the trial beyond the
limit in the scheme is not fair on other litigants and not in the interests of the
administration of justice as a whole.

If the amendments are permitted, the trial would not fit in its allotted time. It would
have to be adjourned to take its changes in the ordinary listing queue. | estimate that
would introduce about a year’s further delay. In no sense are these new points knock
out arguments, at best they are arguable either way. To permit this amendment would
not be in accordance with the overriding objective. | dismiss the application (save for
the uncontentious part).

Another factor is paragraph 2.50 of the PD 57AB concerning the Shorter Trial
Scheme. The parties have not addressed it, | think because at least the defendant took
the view that the 2015 contract was already in the case. | have tackled the application
without considering this provision but | will turn to it now. The Shorter Trial Scheme
is based, to a significant degree although not completely, on the successful procedural
code applicable in the Intellectual Property Enterprise Court (IPEC). That procedural
code has been in force in IPEC and its predecessor for nearly ten years. It has
demonstrated that civil disputes of some complexity can be streamlined fairly and
effectively to the benefit of the parties, the administration of justice, and access to
justice itself.

Paragraph 2.50 of PD 57AB provides that save in exceptional circumstances the court
will not permit a party to submit material at trial in addition to that permitted at the
CMC. This provision is based on the rule in IPEC at CPR r62.23(2). The IPEC rule
is more stringent but only in that, as drafted, it provides that the court will not even
consider an application for permission to submit material at trial in addition to that
which was permitted at the CMC save in exceptional circumstances. However that
difference is more apparent than real because in practice the IPEC rule is applied
when considering the application. The substantive test is the same in IPEC and the
STS.

In Redd v Red Legal [2012] EWPCC 50 | addressed r63.23(2) and amendments to
pleadings. The judgment was given in IPEC’s predecessor the Patents County Court.
The passage is at paragraphs 14-16:

“14. The nature of the case management regime in the Patents
County Court as a whole has a bearing on applications of this
kind. Just because an amendment might be allowed in another
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case management regime, such as that applicable in the High
Court, does not mean it will be allowed in the Patents County
Court. Moreover, there is a further factor here. This is not an
application to amend at the case management conference
(CMC) and so rule 63.23(2) is engaged. Rule 63.23 provides as
follows:

"(1) At the first case management conference after those
defendants who intend to file and serve a defence have done
so, the court will identify the issues and decide whether to
make an order in accordance with paragraph 29.1 of Practice
Direction 63.

(2) Save in exceptional circumstances the court will not
consider an application by a party to submit material in
addition to that ordered under paragraph (1)."

15. Not every amendment after the CMC will engage 63.23(2).
For example a deletion amendment will likely not engage it.
However this amendment undoubtedly engages that rule. The
defendants wish, as a result of this amendment, to submit
material in addition to the material ordered at the case
management conference.

16. In my judgment the rule is intended to operate as a
substantial hurdle. Apart from the obvious point that it refers to
"exceptional circumstances” it is also notable that the rule is
written in such a way that the application itself will not even be
considered unless exceptional circumstances are in existence.
The reason for this is because the case management conference
is a key part of the package of measures in the Patents County
Court procedure as whole. The identification of issues and the
orders based on the issues made at the case management
conference are all part of the overall costs capping and
streamlined approach to litigation in the Patents County Court.
It seems to me that the first question to be considered, before
getting into general principles on amendment, is that raised by
63.23(2).”

These principles are applied today in IPEC (see e.g. the decisions of Mr David Stone
sitting as a judge of that court in Bayani v_Taylor Bracewell [2018] EWHC B5
(IPEC) and MEI Fields Designs v_Saffron Cards and Gifts [2018] EWHC 1332
(IPEC)). Essentially the same substantial hurdle provided for by the IPEC version of
this rule applies in the Shorter Trial Scheme. In the Shorter Trial Scheme the CMC
has the same importance within the package of procedural measures as it has in IPEC.

In the present case the amendment, if permitted, would inevitably require the parties
to submit material at trial over and above what was directed at the CMC. Therefore
the provision applies. The defendants do not satisfy the test in paragraph 2.50 on any
view.



