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Mr Justice Stewart :

1.

This is the third judgment in respect of amendments to the individual Particulars of
Claim (IPOC) in this litigation. Previous judgments were handed down on 27 April
2017 ([2017] EWHC 938 (QB)), in particular at paragraphs 26-32, and on 18 August

2017 ([2017] EWHC 2145 (QB)).

judgment was, so far as material:

“4. The Claimants do file and serve final Amended (or Re-

5.

Amended) Individual Particulars of Claim in respect of the
Test Claimants identified in paragraph 1 of this Order by
4pm on 15 September 2017.

In respect of any amendment not contained within the draft
Amended (or Re-Amended) Individual Particulars of Claim
already served, there be liberty to the Defendant to apply in
respect of the final draft served in accordance with
paragraph 4 of this Order, such an application to be made
by 4pm on Tuesday 3 October 2017. Any such application
may be made by notifying the Court and the Claimants, and
will be considered in the week commencing 2 October
2017.”

The Order made following the August 2017
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5.

Pursuant to paragraph 4 the Claimants filed and served Amended (or Re-amended)
IPOCs. The Defendant has applied, pursuant to paragraph 5 of the Order, for the
Court to disallow certain amendments. It is that application upon which I now rule.

The majority of the objections are in relation to amendments to the Particulars of
Injury in the IPOCs which were served on 14 September 2017. A few proposed
amendments are matters which have been overlooked on the previous applications.
There is attached to this judgment a Scott Schedule which sets out in full the
amendments to which the Defendant objects, the Claimants’ response and my ruling.

| do not propose to repeat matters in the judgments of April 2017 and August 2017
save, in respect of injury amendments, a brief extract from the April 2017 judgment,
namely:

“28. The Claimants state that the proposed amendments
provide clarification of the particular claims in the light of
the medical evidence and remove claims no longer
pursued. They say the amendments are only to deal with
issues established by the medical evidence which are
consistent with what is already pleaded. In other words,
despite the apparent generalisation of the whole of the
medical evidence of the doctors, whether written or oral,
the Claimants do not seek to amend so as to rely upon any
specific injuries not already pleaded in the Particulars of
Injury. There were a number of examples of these in the
medical evidence.

29. The main issue in respect of injuries was the general
statement that the Claimant will refer to and rely upon the
written and/or medical evidence of the doctors. On
analysis there is little if anything between the parties on
this. The Claimants say it is there only to deal with issues
established by the medical evidence consistent with what
is already pleaded. This necessitates that there be no
amendment allowed of the particulars of injuries save to
that limited extent. During the hearing a redraft was
provided to add the words “insofar as it refers to matters
already pleaded”. On that basis permission is granted to
amend to include this general statement and (a) it is
clearly understood that reliance on the medical evidence
will not allow the Claimants to allege anything beyond
what has been specifically pleaded (b) as the drafts of the
other IPOCs become available, these will be carefully
scrutinised by the Defendant. Any unresolved issues will
have to be the subject of a ruling by the Court.”

There is a witness statement from Steven Martin, dated 10 October 2017. Amongst
other things he makes the following points:

(1) (Paragraph 7) “The medical experts gave evidence between 9 January
and 1 March 2017. They were cross examined by both sides. Evidence
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regarding some injuries were maintained and others were not. Evidence
from the experts clarified some of the symptoms complained of by the
Test Case Claimants and in some instances clarified or revised the
expert’s diagnosis.”

(i) (Paragraph 9) “The Claimants’ Application to amend IPOCs was made
on 9 March 2017, approximately one week after the evidence from the
medical experts was completed.” He says it would not have been
practicable or proportionate to make this application earlier or prior to
the joint experts giving evidence.

It must be remembered that the medical evidence was complete by late 2015.
The Test Claimants’ evidence was given in the summer of 2016. Therefore
matters contained in the medical evidence which had not been pleaded could
have and should have been pleaded prior to the Test Claimants giving evidence.
Indeed in a letter from the Government Legal Department to the Lead Solicitors
dated 6 October 2015, the Defendant specifically raised the fact that a number of
the Claimants were raising entirely new allegations during medical examination
and that those allegations were not included in their Particulars of Claim or
witness statements. The Defendant raised CPR Part 35 questions of the Experts
but said, “This has been done out of an abundance of caution. By raising such
questions the GLD does not accept that the Claimants may advance any
allegations which are not expressly pleaded within their Statement of Case.”
The Claimants’ solicitors responded on the same day saying they were reserving
their position at this stage and continuing “It may be the case that an application
is necessary to amend the Particulars of Claim. The amendments would
obviously be as a result of the further information that has come by way of the
joint instructed medical experts seeing the test case clients and the Part 35
questions and responses. We suggest to deal further with this issue at this stage
is a little premature.”

The Claimants submit that it was reasonable to await the outcome of cross-
examination of the medical experts (in January/February 2017) before applying
to amend “so as to avoid the risk of two amendments”. I do not accept this.
Where new matters were raised in the medical evidence and supported by the
Claimants (not all are supported by the Claimants in their written/oral evidence)
then amendments should have been applied for prior to the Claimants giving
evidence. | must take account of this in deciding which amendments | allow.
These are very late applications to amend as | made clear in the April 2017
judgment when I set out the “Legal Outline” at paragraphs 6-8. | do not repeat
that legal outline. This point undermines the Claimants’ submission that they
could not plead specific diagnoses (either physical or psychological) without the
medical evidence. They had a number of months after the medical evidence had
been crystallised on paper and prior to the Test Claimants giving their oral
evidence. They did not avail themselves of that window of opportunity.

(ili)  (Paragraphs 13, 16 & 17) At the hearing on 7 April 2017 it was agreed
that liability amendments to the IPOCs would be supplied first and injury
amendments later.
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This is reflected in the Order of 19 May 2017, paragraph 4, whereby liability
amendments were to be served by 16 June 2017 (the date slipped somewhat) and
the final draft IPOCs showing both the amendments on liability and
amendments on all other issues were to be served no later than 15 September
2017 and earlier, if and to the extent practicable. Nevertheless, this separating
of liability and quantum amendments was permitted on a specific basis,
following the April 2017 judgment. In case managing this matter on 27 April
2017, | said:

“They (the Claimants) are very severely constrained. They
can’t go outside their present pleadings. There is obviously a
bit of sort of wiggle room, like the one where there’s specific
evidence about scrotum but he said he had been beaten all over
his body, but subject to that very bit of wiggle room, they are
limited by the present pleadings. They can’t expand it. So you
know that. It doesn’t seem to me that anything that’s going to
be in Mr Mansfield’s July submissions is really going to be
affected by that tidying up process....”

Psychiatric Injuries

6.

It can be seen from paragraphs 9 and 10 of the Defendant’s preamble to the Scott
Schedule that there is an objection in principle in relation to certain psychological
symptoms. The Defendant breaks down the amendments into two categories.

The first category is exemplified by the amendment proposed to paragraph 40 of
TC9’s IPOC. This proposed amendment is as follows:

“The Claimant has suffered psychological injury symptoms
related to her experiences in the Emergency and the trauma she
was exposed to; she still experiences flashbaecks reminders of
the beatings she endured as well as fear and anxiety regarding
her experiences. The Claimant suffers intermittent
headaches and is feels psychologically disturbed. She has
not suffered a recognised psychiatric or psychological
disorder! but experiences distressing memories and
images of events at the camp?, prompted by specific
reminders such as passing near the site of the camp. The
legal effect of this is a matter for submission.”

The Defendant’s objection is that a generalised pleading of “psychological injury” is
sought to be replaced with an unclear and inchoate averment to the effect that the Test
Claimants did not suffer a recognised psychological/psychiatric injury, but that the
effect of such symptoms as are maintained is a matter for legal submissions. It is
objected that the formulation is wholly embarrassing in its lack of particularity and
open endedness and the amended wording cannot be permitted. The Defendant
submits that the averment to psychological injury must be deleted. It says that this
was done in April 2017 for TC27 where the “pleading of psychological injury and
flashbacks was deleted in its entirety and not replaced by this new formulation.”
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8.

Dealing briefly with the legal principles, generally speaking, torts that require proof of
damage do not permit recovery of damages purely for distress, injury to feelings etc.
In those torts there is a need for actual physical or psychiatric injury. Thus in
Nicholls v Rushton (The Times June 19, 1992) Parker LJ said:

“Unless there is a physical injury no question of damages for
mental suffering, fear, anxiety and the like arises.”

However where a Claimant suffers physical injury, distress and anguish associated
with coming to terms with the resulting disability are compensatable. In Nicholls
Parker LJ referred to the speech of Lord Bridge in Hicks v Chief Constable of the
South Yorkshire Police [1992] PIQR p433 and said that:

“If there be such injury then....difficult questions of causation
may arise. In some cases it may be possible that anxiety may
be the subject of compensation; in others not. But unless there
is some physical injury...there is no possibility of recovery.”

A general discussion of these problems is to be found in Clerk & Lindsell on Torts
21 Edition, paragraphs 1-30 to 1-31 and Kemp & Kemp Quantum of Damages
Volume I, paragraphs 3-003 to 3-006.

Further, paragraph 1-31 of Clerk and Lindsell points out:

“In the case of the deliberate infliction of distress, it is arguable
that in principle a defendant ought to be held liable for the
claimant’s emotional reactions.”

There is further discussion of this in Charlesworth & Percy on Negligence  (13™
Edition) at paragraph 2-130.

In those circumstances, where previously pleaded psychological injury has been
“downgraded” to psychological symptoms consequent upon physical injury I have
allowed the amendments because each case will need to be dealt with on its merits
during final submissions. These amendments fall within the scope of the April 2017
judgment where, in the context of a physical injury allegation which was reduced, the
amendment was permitted — see paragraph 30 in respect of TC30. Also see

(i) TC27’s permitted amendment which was “The Claimant has—suffered
psyechologicaltnjury—but—still-experiences—Flashbaeks recalls the physical
assaults and details of his ordeal and ruminates on the abuse he suffered.” In
this way the emotional effects of TC27’s suffering physical injury were
permitted by way of amendment.

(i) TC31’s permitted amendment: “He experiences what he describes as
flashbacks.”

It should be noted that the Defendant did state that it may raise in final submissions in
this category of case an argument that, because the allegation was not pleaded as it
will now be, the Defendant did not previously explore whether these TCs did suffer
such emotional reactions and, if they did, their causation.
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9.

10.

11.

The further broad category is where the Claimants have sought to amend to rely for
the first time upon a specific named psychiatric injury/condition. In some, the
amendment is without any prior pleading of psychological injury or symptoms. This
is outwith the scope of permissible amendments having regard to the April 2017
judgment. The Claimants’ arguments based on lack of knowledge of psychiatric
injury are dealt with by (a) it is the legal representatives’ duty to elicit the broad
outline of any potential psychiatric injury, and (b) the psychiatric evidence was
finalised on paper in 2015. It would be wrong having regard to the principles relating
to late amendment to allow such amendments at this stage.

Where there has been a prior pleading of psychological injury together with the
symptoms, the Defendant objects to proposed amendments which seek to advance a
condition which goes beyond such generalised pleading and/or symptoms. It is said
that the general term “psychological injury” cannot, if already pleaded, justify an
amendment to allege any psychiatric condition, any more than a generalised pleading
of “physical injury” could justify an amendment to allege something specific. In
respect of this, the Claimants submit that the generalised psychological injury pleaded
by a lawyer prior to receipt of the medical evidence has been further particularised to
provide the diagnosis of the psychiatric experts. This is correct, so far as it goes.
However the diagnosis was available, as | have previously stated, for a number of
months prior to the Test Claimants giving evidence. The amendments should have
been made prior to that evidence. | have dealt with these cases in the schedule.
Generally, these amendments also have been disallowed.

In a speaking note prepared on the second morning of the hearing, the Claimants
made the following points in relation to TCs 20, 22, 23, 29 and 39:-

(1) These TCs alleged psychological symptoms in their particulars of injury
e.g. TC20 alleges “distress”

TC22 alleges “flashbacks and intrusive thoughts. She takes medicine
to sleep most nights”.

(i) Therefore the pleading of a diagnosis is not a new injury.

| do not accept proposition (ii). Such symptoms as are pleaded fall well short of
making a diagnosis of psychiatric injury. There is a clear distinction between some
symptoms and a diagnosis of psychiatric injury, which can only be diagnosed if a
number of criteria are satisfied in accordance with DSMV and/or ICD10. The
psychiatric injuries now sought to be pleaded are not mere labelling of the symptoms
already pleaded. So:

e TC20: Professor Mezey diagnosed PTSD based on descriptions (to her) of re-
experiencing symptoms (including nightmares) and avoidance (16-218).
These additional symptoms were neither pleaded [nor were in her witness
statement]. This is why it was incumbent on the Claimant to plead the
psychiatric case properly once the medical evidence was available in 2015.
Belatedly, the Claimants relied on the “catch-all” in the Particulars of Injury,
namely “Further particulars of the Claimant’s injuries will be set out in the
medical evidence that will follow. Medical evidence is being sought in
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12.

13.

14.

accordance with the Order of the Court.” This is a hopeless submission as can
be seen from paragraphs 28 and 29 of the April 2017 judgment which are
repeated at paragraph 4 above.

e TC22: In making her diagnosis, Professor Mezey’s report (paragraphs 78-81)
relied on more symptoms than TC22 had pleaded or alleged. [Those were the
subject of cross-examination]. However, they include:

@ for PTSD: recurrent nightmares, avoidance of people or situations
reminiscent of the trauma and increased levels of arousal when
faced with reminders of what happened;

(b) for lifetime Depressive Disorder: pervasive sadness, tearfulness
and suicidal ideation, associated in the past with loss of appetite
and weight loss.

The same points can be made therefore in this case as in TC20’s case.

Thus, the fundamental premise of the Claimants’ supplemental argument is wrong.
The psychiatrist did not just attach to the pleaded symptoms (or witness statement
evidence) an appropriate diagnosis. Therefore the Defendant’s letter of 6 October
2015 was a clear warning to the Claimants. In none of the cases TC20, 22, 23, 29 and
39 was a psychiatric “injury” pleaded, only some psychological symptoms.

Finally, it is insufficient that a Claimant alleges additional material symptoms only in
a medical report. The proper course was, after receipt of the medical evidence, for a
TC to have provided a short supplemental statement and for the pleading to have been
amended to plead psychiatric injury. The Counter Schedules all contained the
pleading “This Counter-Schedule responds to the personal injuries specifically
pleaded by the Claimant in the Individual Particulars of Claim and Schedule of Loss.
Except where there is ambiguity about the nature of those injuries, it does not address
additional or alternative injuries that the Claimant has disclosed for the first time in
construction with the single joint medical experts. Unless and until such injuries form
part of the Claimant’s pleaded case, they fall to be disregarded by the Court”.

This warning, further to the letter of 6 October 2015, and repeated by Mr Skelton
Q.C. on 14 June 2016, prior to the TCs giving evidence, and by Mr Block Q.C. prior
to cross-examining the medical experts, went totally unheeded. Test Claimants were
not cross-examined about symptoms appearing only in the medical evidence and
which were not pleaded. It would be wholly contrary to the overriding objective to
allow such amendment, especially in the light of the potential prejudice to the
Defendant who expressly did not ask the TCs about the additional symptoms.

| have taken account of the above matters and of the legal principles previously set
out in the earlier two judgments in permitting/refusing amendments as set out in the
schedule. Further details appear in the judge’s column on that schedule. I would add
only this. On a number of occasions the Claimants refer to lack of prejudice to the
Defendant. The authorities referred to in my previous judgments make it abundantly
clear that this is not a determining factor. It is the overriding objective which is of the
utmost importance. | have always accepted that this case is an extraordinarily
complex piece of litigation. | have, therefore, where possible and where | have
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believed it to be consistent with the overriding objective, taken that into account so far
as possible. However, there has to be some discipline. The case is not now expected
to finish in Court until the end of 2018 and the Court and parties have already spent a
massive amount of time dealing with amendments. More time will have to be spent
as a consequence of these amendments. Many of them, certainly many of those in the
present schedule, could and should have been made prior to the Test Claimants giving
evidence. If that had been done | believe that substantial time would have been saved
and many problems avoided.

IN THE HIGH COURT OF JUSTICE

Claim Ne. HQ13X02162

QUEEN'S BENCH DIVISION

KENYAN EMERGENCY GROUP LITIGATION

BEFORE THE HONOURABLE MR JUSTICE STEWART

BETWEEN
ELOISE MUKAMI KIMATHI
JAMES KARANJA NYORO AND
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-and-
FOREIGN AND COMMONWEALTH OFFICE
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SCOTT SCHEDULE RELATING TO
OUTSTANDING AMENDMENTS AS AT 6 OCTOBER 2017 PART 1
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DEFENDANT’S INTRODUCTION
C’S RESPONSE INDICATED IN BLUE.

Suggested reading

1. D suggests that the court reads the following ahead of considering this
schedule:

a. Thejudgments dated 27 April 2017 [2-317] wrong reference — the judgment is
at 2-325 and 18 August 2017 [2-389] (main judgment only).

b.  The attached letter from GLD to Tandem Law dated 6 October 2015.

C. GLD’s letter to the court dated 3 October 2017 and the attached letter
dated 29 September 2017.

Scope of schedule

2. This schedule principally addresses draft ‘injury’ amendments set out by Cs in
IPOCs served on 14 September 2017. However, it also addresses
errors/discrepancies in transcription of amendments already agreed or
permitted, together with previously disputed amendments not yet addressed
due to oversight by the parties and/or the court.

C agrees that all outstanding matters (including errors/ outstanding matters identified in
correspondence) should be dealt with in this Schedule and, where necessary, has added
in those which appear to have been missed out by D.

In their letter 3.10.17 (page 2), D raised two further points:

1. “... the Defendant has noticed that, apart from the transposition of
amendments into the draft (RE-) amended IPOCs, a number of other changes
have been made, apparently to correct typographical errors and the like. By
way of example:

TC 24 at [6] of the IPOC and [2] of the Schedule of Loss, ‘superviser’

becomes ‘supervisor’.

TC 25 at [26], the word ‘to” appears as an insertion in the phrase ‘mats were
provided to sleep on’.

The Defendant does not object in principle to corrections of that nature and

has not noticed at this stage any such changes to which it would object.

However, the Defendant is not certain of having identified all such changes

and would appreciate a list thereof from the Claimants so that it may check

that it has not overlooked any”.

The typographical changes identified by D were picked up in proofreading. C
has checked and no other changes to typographical errors have been identified.

2. “... Similarly in relation to the colours that the Claimants have used for

amendments, while the Defendant has identified instances (set out above)
where the correct colour has been used, the Defendant is not certain of having

10
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identified every such instance. It is for the Claimants to ensure that the correct
colours are used in accordance with CPR Practice Direction 17].

The Claimants are grateful for this being pointed out and have undertaken a
further check.

One further instance have been identified: TC26 Njuguna Munjaro, the
medical amendments are in green whereas they should be red.

D has sought, subject to general points made in this introduction and in its
skeleton argument in due course, to give a reasonably thorough summary of its
objections to each amendment. It may however require to supplement points
made in relation to certain draft amendments by reference to points made for
other, similar draft amendments.

D’s have confirmed by letter dated 10.10.17 that where an amendment is not cited in
the Schedule it is not disputed.

Some of the draft ‘injury” amendments carry footnotes which apparently seek
to justify them for the purposes of Cs” application to amend. D has prepared
this schedule on the basis that all such footnotes will be deleted in the final
versions of the IPOCs insofar as such amendments may be permitted. The
content of the footnotes is not agreed.

The footnote references were provided to assist in identifying the source of the
amendment. They are not intended to be part of the pleading and will be removed in the
final versions.

‘Injury” amendments

5.

The “injury” amendments are wide-ranging and go beyond the scope of those
contained in the four ‘sample’ cases considered by the court in April.

Cs made representations at the hearing on 6 April 2017 in which they
undertook to limit their ‘injury” amendments so as not to rely upon injuries
unless already pleaded in the Particulars of Injury. The court ruled accordingly.
§28 of the April judgment reads:

“The Claimants state that the proposed amendments provide clarification of the
particular claims in the light of the medical evidence and remove claims no longer
pursued. They say the amendments are only to deal with issues established by the
medical evidence which are consistent with what is already pleaded. In other words,
despite the apparent generalisation of the whole of the medical evidence of the doctors,
whether written or oral, the Claimants do not seek to amend so as to rely upon
any specific injuries not already pleaded in the Particulars of Injury. There were
a number of examples of these in the medical evidence.” [Emphasis added.]

11
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Addressed on case by case basis in the table.

Insofar as reference to an “undertaking” is a term of art, C’s do not accept they gave
any such ‘undertaking’.

The scope and approach to amendments was dealt with at [33-12751] of the transcript
6.4.17: D: “Our concern with the individual particulars has been partly met by the offer
to limit the reference to the expert evidence to injuries that are already pleaded. We
accept that offer”.

We do not recall that to mean that the scope of liability amendments were to be fettered
by the medical injuries already pleaded; the reason that liability amendments were to be
completed and determined first was that the medical amendments would follow.

Mr Myerson did say that, so far as injuries were concerned, as at para 6 of the skeleton
served 22 March 2017, under the heading “Injuries” that: “C’s claims arise from
beatings. The proposed amendments provide clarification of the particular claims in the
light of the evidence and to remove claims no longer pursued. Moreover, C’s only
amend to deal with issues established by the medical evidence, which are consistent
with issues established by the medical evidence, which are consistent with what is
already pleaded”.

Therefore, where a permitted/agreed liability amendment clarifies beating/ injury at a
particular place (e.g. TC 13 at Langata), the ability to plead the injury under particulars
of injury should follow.

Our understanding of the judgment is that it permitted:

Amendments to clarify/refine allegations to a lesser allegation (e.g. TC1 — reduction of
flashbacks from “still experiences” to “suffered” in past tense); TC 30 — reduction of
permanent scarring to faded scarring);

Amendments to clarify/refer to symptoms: (e.g. TC 27: removal of psychological injury
where not supported by medical evidence, particularisation of what he recalls and
ruminates on, in line with the medical evidence);

Amendment to particularise injury where it is consistent with an already pleaded
allegation (e.g. TC 31: particularisation and inclusion of “including to the scrotal area”
because it is consistent with “being beaten ferociously all over his body”.

Amendment to particularise/clarify where TC refers to flashbacks, but which are not
justified as such as a term of art on the medical evidence (e.g. TC 31 “what he describes
as flashbacks”). In their skeleton argument dated 30 March 2017 (§50) D did not object
and so no ruling was necessary. D should take the same approach.

Save where acknowledged in the table, it is not accepted that the amendments go
beyond the permitted scope.

However, it was not guaranteed, nor could it be, that those four samples would
represent the position in all of the individual TC cases. The court and the Defendant
were aware that the process of review was not complete and this is reflected in Para 26
of the judgment 27.4.17 [2-338] which states that four sample IPOCs had been
provided and “the reason for the limited number is that the review of the medical
evidence and pleadings takes some time”.

Where there is any extension of scope, the justification is addressed in the table and
prejudice to the D is limited.

7. Any amendments which seek to assert new injuries by name or by nature must
therefore be refused.

12
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Addressed on case by case basis in the table; the court allowed allegations that were
supported by medical evidence and were lesser allegations (2-240) and where the
amendment was consistent with an already pleaded allegation (2-340).

Without prejudice to the above:

a.  The aforementioned approach is necessary to avoid prejudice to D in light
of the central role properly played by the test case pleadings in D’s
handling of its defence, as evident from, among other things, the attached
letter dated 6 October 2015, D’s approach to cross-examination of the Test
Claimants (see §25 of the August judgment), and D’s approach to cross-
examination of the medical experts.

b. Insome instances D contends that Cs have sought to include within the
Particulars of Injury what are in fact ‘liability” amendments which ought
to have been served by 16 June 2017 and/or 21 July 2017 and may not be
advanced now.

Addressed on a case by case basis in the table.
c. Insofar as the draft amendments would amount to new causes of action,
D observes that Cs have taken no steps to satisfy the court in relation to

the conditions in CPR 17.4.

See above.

Psychiatric injuries

9.

In several of the test cases, a generalised pleading of ‘psychological injury” is
sought to be replaced with an unclear and inchoate averment to the effect that
the Test Claimant did not suffer a recognised psychological/psychiatric injury,
but that the effect of such symptoms as are maintained is ‘a matter for legal
submissions’. This form of words differs markedly from the way in which Cs
approached the “‘sample’ IPOCs in March/April 2017, in that TC27’s pleading
of psychological injury and flashbacks was deleted in its entirety and not
replaced by this new formulation. In any event, such formulation is wholly
embarrassing in its lack of particularity and open-endedness. The amended
wording cannot therefore be permitted. The original wording cannot stand, as
Cs have accepted. The averment of psychological injury must in the
circumstances be deleted as per TC27.

The Claimants are entitled to make a submission as to the legal effect of the evidence.
The pleading simply reflects that intention and puts the Defendant on notice. Detailed
consideration as to how the court should treat the evidence or what effect that has in
law is a matter for submission.

13
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10.

These amendments are consistent with the amendment to TC 27 that the court permitted
[2-340] in that they make clear that there is no diagnosed psychological injury being
alleged and to assert what is being alleged in line with the doctor’s evidence. As per TC
27: he suffered no recognised psychological disorder [medical report; 23-374] albeit in
his case, no psychological symptoms were elicited on examination [XX; 33-10877], so
it was sufficient to plead his recollection of events and rumination. In other cases where
psychological symptoms were elicited and are in the medical evidence, brief particulars
are given.

In other cases, Cs have sought to amend to rely upon a specific-named
psychiatric injury/condition. In some, this amendment is sought without any
prior pleading of “psychological injury” within the Particulars of Injury. These
are plainly outwith the scope of permissible amendments having regard to Cs’
aforementioned undertaking and the April judgment. In cases where there is a
prior generalised pleading of “psychological injury” together with named
symptoms, D objects to proposed amendments which seek to advance a
condition that goes beyond any such generalised pleading and/or symptoms.
A fortiori where certain symptoms alone have been pleaded. The general term
“psychological injury” cannot if already pleaded justify an amendment to allege
any psychiatric condition, any more than a generalised pleading of “physical
injury” could justify an amendment to allege, e.g. mesothelioma.

Para 26 of the judgment 27.4.17 [2-338] states that four sample IPOCs had been
provided and “the reason for the limited number is that the review of the medical
evidence and pleadings takes some time”.

The type of amendment where a psychological injury has been diagnosed, but not
mentioned before (i.e. TC5) had not been identified when the sample 4 were provided.
The amendment is pleaded where it is supported by the medical evidence.

An unsophisticated Claimant will not necessarily complain, it takes a professional to
elicit injury.

The prejudice to the Claimants in this situation is that they will not recover for the
entirety of their injury.

The prejudice to the Defendant is that they had the opportunity to cross examine the
medical witness whether they did in fact do so (identified on a cases by case basis in the
table whether they in fact did so).

If this is “amendment creep” and unfair/ prejudicial to the Defendant, then this has to
be balanced against the prejudice to the unsophisticated Claimant.

As to : “The general term “psychological injury” cannot if already pleaded justify
an amendment to allege any psychiatric condition, any more than a generalised
pleading of “physical injury” could justify an amendment to allege, e.g.
mesothelioma”. This is not understood. The generalised psychological injury (pleaded
by a lawyer prior to the receipt of medical evidence) has been further particularised to
provide the diagnosis provided by the jointly instructed expert after an expert
examination.

Lack of explanation for very late “injury” amendments
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11.

As with the “liability” amendments addressed in the court’s previous
judgments, Cs have failed altogether to explain why they did not provide draft
amended IPOCs in respect of ‘injury” amendments in these cases prior to 14
September 2017, or why they did not apply to amend their pleaded cases prior
to March 2017.

It was not proportionate to make the application to amend the medical particulars until
the jointly instructed medical experts had given evidence. The aim was to avoid the
necessity for repeated re-pleading of injuries. The application was made [9 March
2017] shortly after expert evidence finished [last expert was Professor Abel on 1.3.17;
33-10796].
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TEST CLAIMANT 5 - NYAMBURA KANUTHU KANG’ANG’IRA

The draft amended Particulars of Injury are at §44, as follows:

‘The Claimant is aged about 83 86 years of age having been born in around 1931.
At the dates of the events complained of she was in her 20s.

Assault

The Claimant was assaulted on multiple occasions.

In particular, she was hit on the right side of her face with a gun butt which knocked
out six of her teeth and damaged her hearing. She was hit on her back with a gun
butt. She was hit on her back with sticks while being forced to work. She was put in
fear.

The Claimant suffered pain as a result of each assault and, specifically unbearable
pain to the right side of her face, her mouth, her ears and her back. Her mouth bled
profusely. She lost six of her teeth which have not been replaced and so has no front
teeth. The Claimant’s back was extremely sore and bruised. She continues to suffer
from frequent back pain and has done since she was assaulted. She attends Nyeri
General Hospital for monthly check-ups and is prescribed painkillers.

The Claimant suffered a psychological injury, namely a mild Chronic Adjustment
disorder, with symptoms persisting for approximately two vears, remitting
spontaneously thereafter.

The Claimant has suffered considerable distress and trauma following her son’s
death, and continues to feel a pervasive sadness at his loss.

Further particulars of the Claimant’s injuries will-be-are set out in the medical
evidence that-will fellow.

The Claimant will refer to and rely upon the written and oral medical evidence
provided to the court by Ms McGuinness, Consultant physician and Professor Fahy,
Consultant psychiatrist.

1 Amendment source: TC evid trans p.9 [33-2455]; she thinks she is older than her
ID.

2 Part of the liability amendments (therefore already seen by D and ruled upon) -
simply clarification in the light of her own evidence; see transcript 33-2482 — 33-2843.

3 Amendment source: Fahvy report 4-175; D cross examined on it and expert
confirmed the injury. D was able to cross examine on timing [33-9758]

Test Paragraph | Amendment | Agreed? Claimants’ Judge
Claimant amended response

5- 36 Andfor This arises It is not an error | Amendment
Nyambura alternatively-the | from —itisrelated to | permitted as
Kanuthu B transposition the following intended and
Kang’ang'ira of the sentence and not objected to.
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already

amendments, should have
and is not an been deleted.
injury Tidying up.
amendment. D

does not object

to the

additional

deletion, but

wishes to draw

it to the

attention of the

Cs and the

Court in case it

is an error.

44 Particulars of | No. See Pursued. Amendment
Injury. further below. refused.

44 ‘The Claimant | Not agreed. 1) This type of (i) This falls
suffered a 1) The terms amendment was within
psychological of §§28-30 _not envisaged paragraphs
injury, namely of the in March (see 9-13 of the
a mild judgment ]R)’?sponse to main
Chronic dated 27 oS . judgment.

. : introduction at |,..
Adjustment April 2017 para 6 above). (ii) Although
disorder, with provided The original some
symptoms that the pleading distress and
persisting for amendment | describes sadness
approximately s may not distress and effects were
two years, allege ‘any | trauma and pleaded, no
remitting specific pervasive psychiatric
spontaneously injuries not | sadness injury was
thereafter. already following her pleaded.
pleaded m son’s death, and (111) If this type
the states that of amendment
Particulars fu rther _ was not
of Injury’. D Eartlculars_ will envisaged by
further e setoutin the the Claimants
relies upon medical in April 2017
C'e evidence “that | 1 AP ‘
_ will follow” [4- | it should have
undertaking | 4 4]; the been
and the medical envisaged.
court’s evidence then | They had had
ruling in did reveal the medical
April relevant evidence for
relating to psychiatric over a year by
injuries not | disorder and then.
made a

(iv) The fact
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falling diagnosis [4- that the
withinthe | 175-176]. D | Defendant
Particulars | Was aware of asked
of Injury. this at the time questions of
2) The of XX ofthe 1 the
medical expert L
amendment and did psychiatrist,
pleafis a undertake XX Wlt,hou,t )
specific on the disorder. | Prejudice to its
named specifically its | Primary
psychiatric timing and contention
injury that | duration [33- that the matter
had not 9757 t0 9758]. | was not
previously | In particular, at | pleaded, is not
been line 20 -22,D | something the
pleaded by | attempts to Claimants can
TC5. TC5 | underminethe | pray in aid.
has at no conclusion of a (v) The
prior stage chronic adj Defendant did
disorder.
alleged that : not cross-
he euffered 2)TC5is ine TC5
She SULETed | ynsophisticated. | ©@Mhe
from any It takes an about the
compensabl | expert to elicit | Psychological
e injury as injury. The
psychiatric/ | Professor Fahy | Defendant
psychologic | did and which | cannot be
al injury. lead to his disadvantaged
TCS5 has diagnosis at 4- | by having
failed to 175; whether he | ¢rogs-
identify IS Correct[ a_nd examined the
symptoms TC5satisfies | .00,
e the relevant .
satisfying o (vi) The
the DSM or criteria Is a Particulars of
... | matter for .
ICD criteria | ¢ \pmission. At | [jury state
fora 33-9759], that “the
Chronic expert agrees Claimant has
Adjustment | with J that suffered
Disorder. someone taking | considerable
A fortiori a statement distress and
3) ]Zr'tzorz would be more | trauma
andinany | general. following her
event, the , ”
oinal son’s death.
origina 3) as above. This is (a)
pleading 4) the g
. - specifically
did not application to t linked t
contain amendwas | 0 T
even a made as soon as | PYsica
general reasonably njury to
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pleading of
‘psychologi
cal injury’.

4) The delay in
amending
the
pleading to
include this
specific
named
psychiatric
injury is
egregious.

Accordingly:

5) The
amendment
falls outside
the scope of
permission
given in
respect of
the IPOCs
considered
in the April
judgment.

practicable after
the expert had
given evidence;
it was a
proportionate
decision to
amend at that
time rather than
prior to the
experts giving
evidence.

5) As above,
the scope of the
samples
provided were
necessarily
limited; overall,
the prejudice to
the Claimant is
that she will not
recover for a
psychiatric
injury that she
has in fact
suffered; the
prejudice to the
Defendant is
that they may
have to
compensate her
if ultimately
found liable.

herself and (b)
not a pleading
of psychiatric
injury.

(vii) It has not
been
explained by
the Claimants
why no
psychological
injury was
pleaded at the
outset.
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TEST CLAIMANT 9 - ANONYMISED
The draft amended Particulars of Injury are at §40, as follows:

‘The Claimant is aged about 83 86 years of age having been born around 1931.
At the dates of the events complained of she was in her 20s.
Assault

The Claimant was assaulted on multiple occasions. The Claimant suffered pain as a
result of each assault and was in constant fear. The Claimant was assaulted through
being slapped on the head; caned on her back and kicked with a boot(s) near her
kidneys.

The Claimant was struck from behind on her back, right hand shoulder and right ear
for no particular reason. The Claimant was hit so hard she fell over and suffered a
momentary loss of consciousness. This assault caused immediate pain and
permanent damage to the Claimant’s hearing.

The Claimant was stripped naked and forced to lie on her stomach on a trail of safari
ants. One Home Guard separated her legs and the other separated her hands so as to
enable the ants to crawl upon her entire body including her private parts, head and
armpits. The said ants bit the Claimant causing immense pain. The Claimant bled
from the bites

The Claimant has suffered psychological-injury symptoms related to her experiences
in the Emergency and the traumas she was exposed to; she still experiences
flashbaeks reminders of the beatings she endured as well as fear and anxiety
regarding her experiences. The Claimant suffers intermittent headaches and is-feels
psychologically disturbed. She has not suffered a recognised psychiatric or
psychological disorder! but experiences distressing memories and images of events
at the camp?, prompted by specific reminders such as passing near the site of the
camp. The legal effect of this is a matter for submission.

Further particulars of the Claimant’s injuries will-be are set out in the medical
evidence that-willfolow-.

The Claimant will refer to and rely upon the written and oral medical evidence
provided to the court by Dr White, Consultant physician and Professor Fahy,
Consultant psychiatrist.

1 Amendment based on medical evidence: medical report 6-209; also med oral
evidence [33-9805]

2 Amendment based on cross examination of Prof Fahy: 33-9797 onwards to 9799.
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Test Paragraph | Amendment | Agreed? Claimants’ Judge
Claimant | amended response
9 - 140 Particulars of | No. See further | Pursued. Amendmen
Anonymi Injury (as below. t permitted.
sed above)
The Claimant | Not agreed. 1) D was on See
has suffered | 1) Save that it | notice from paragraphs
psychological |is  understood | the initial 7-8 of the
Rfary that TC9 is no | Pleadingthat | i
symptoms longer seeking reliance judgment.
would be T
related to her | to advance a This is a
: : o placed on .
experiences in | claim in respect medical claim for
the of a | evidence emotional
Emergency compensable which symptoms
and the | psychiatric/psy | necessarily caused by
traumas _ she | chological was “to physical
was __exposed | injury, the | follow”. In injury.
to; she still | relevance of this | this case, a ‘Reminders’
experiences amendments is relevant_ come within
Hashbacks unclear. concession the same
reminders of | 2) The has bt_een category c.f.
the beatings | relevance of the rr:ade: ¢ also TC27
she endured | deletion of giza?]g]s%t?lea and 31.
as well as fear | ‘“flashbacks’” and gno: q
d iety | its replacement recognised
and - anxiety eplac " | psychological
regarding her | by ‘reminders injury is not
experiences. is unclear in the | jystified on
context of TC9 | the evidence
no longer | [6-209] and
seeking to | [33-9805];
advance a claim | However, the
in respect of a | medical
compensable ?C\j/'df_r]:_ce
psychiatric/psy | 0€NtTES
chological psychological
in'ury symptoms on
3] W'th ¢ examination;
). ) 1thou per written
prejudice, to the | 54 oral
extent that this | ayidence of

averment 18
sought to be
added to raise
such an
allegation (which
Is unclear for the
reasons already

the doctor [6-
209] and [33-
9805].

How the court
treats this
situation as a
matter of law

is for
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given), then such
an allegation is
pne not already

pleaded in
Particulars
[njury.
amendment

the
of
The

would therefore

fall outside
scope

the
of

permission given
In respect of the

[POCs

considered in the
April judgment.
D relies upon Cs’

undertaking

and

the court’s ruling
In April relating

to injuries not
already  falling
within the
Particulars of
[njury.

submission.
2) as above;
this is the type
of amendment
permitted in
TCland TC
30

3) It is not
outside the
scope of what
was pleaded,
rather, it is an
accurate
description
based on the
evidence. Itis
prejudicial not
to permit the
TCtorelyon
the medical
evidence
which
identifies the
extent of her
loss to the
extent that it
does sound in
damages (e.g.
as general
damages or
loss of
amenity). The
prejudice to D

is that they
may
ultimately
have to
compensate
her for that
loss if found
liable to her.
The Claimant | Not agreed. 1) as above. A | Permitted
suffers 1)  The relevant for the
intermittent  pelevance of the | CONCESSION reasons set
headaches and pllegation  that has been out above.
is——feels TC9 subjectively made as
. regards
psychologicall (feels whether what
y disturbed.  psychologically | +~7
disturbed” (as a | jascribes
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non-medically-
qualified  non-
English speaker)
for an aspect of
her psychological
experience is
unclear in the
context of TC9 no
longer seeking to
advance a claim
In respect of a
compensable
psychiatric/psyc
hological injury.
2)  Without
prejudice, to the
extent that this
averment is
sought to be
added to raise
such an
allegation (which
Is unclear for the
reasons already
given), then such
an allegation is
pne not already

pleaded in the
Particulars of
[njury. The
amendment

would therefore
fall outside the
scope of
permission given
In respect of the
[POCs

considered in the
April judgment.
D relies upon Cs’
undertaking and
the court’s ruling
in April relating
to injuries not
already  falling

within the

amounts to a
recognised
psychiatric
injury; but
that does not
preclude a
submission
that how she
feels can
sound in
damages.

2)
Psychological
disturbance is
already
pleaded; the
issue is how
the court
should treat
what TC 9
describes.

3) subclinical
symptoms are
not irrelevant
in law; the
court can hear
the
submission
and rule on
the extent to
which it
sounds
damages.
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Particulars of
[njury.

3) Upon the
amendment

pleading a sub-

clinical

injury/clinically
irrelevant
symptom, the
priginal text

cannot stand and
the amendment
should not be
permitted.  The
material
assertion should
now be deleted.

She has not
suffered a

recognised

psychiatric or
psychological
disorder! but
experiences
distressing
memories and
images of
events at the
camp?,
prompted by
specific
reminders
such as

passing near
the site of the
camp. The
legal effect of
this is a matter
for
submission.

Not agreed.

1) This
amendment
amounts to a
pleading that
IC9 has not
suffered
psychiatric /
psychological
Injury.
Accordingly, TC9
Is no longer
seeking to
advance a claim
In respect of a
compensable
psychiatric/psyc
hological injury.
2)  However,
the amendment
goes on to assert

that “the legal
effect’’ of TC9’s
distressing

memories and

images of events

1 Amendment
based on
medical
evidence:

medical report

at the camp ..." is

a  matter  for
submission’. That

1) as above;
the fact that
symptoms do
not amount to
a recognised
psychological
or psychiatric
injury does
not make
them
irrelevant nor
unable to give
rise to an
award of
compensation;
2) The
description of
her distress
was set out in
the medical
evidence [6-
204: when she
walks past the
camp it
awakens
suffering]

and recorded
her distress,
fear and anger
[6-209]; it
was elicited in
XX of

Permitted
for the
reasons set
out above,
save that, by
concession,
“such as
passing near
the site of
the camp” is
permitted as
“namely
passing near
the site of
the camp.”
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6-209; also
med oral
evidence [33-

9805

2 Amendment
based on cross
examination
of Prof Fahy:
33-9797
onwards to
9799.

is at best inchoate
and at worst
wholly unclear.

3) In any
event, TC9 is no
longer seeking
to advance a
claim in respect

of a
compensable
psychiatric/ psy
chological
injury. To the
extent that this
averment is

sought to be
added to raise

such an
allegation
(which is

unclear for the
reasons already
given), then
such an
allegation is one
not already
pleaded in the
Particulars  of
Injury. The
amendment

therefore would
fall outside the
scope of
permission

given in respect
of the IPOCs
considered in
the April
judgment. D
relies upon Cs’
undertaking

and the court’s
ruling in April

relating to
injuries not
already falling

medical
evidence by
C: [33-9797 -
9799] [33-
9804: events
at the camp
i.e. the safari
ants incident]
and [33-9805:
distressing
memories |

D was able to
XX though
chose not to
once it was
established
that although
she remains
very angry and
has distressing
memories, it
did not
amount to a
psychiatric
disorder. D
has ignored
how what she
has been
recorded as
suffering
might
otherwise
sound
damages.

3) Itis not
outside the
scope of what
was pleaded;
rather, it is an
accurate
description
based on the
evidence. Itis
prejudicial not
to permit the
TCtorelyon
an
amendment
based on the
medical
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within the
Particulars of
Injury.

4) In view of
the aforesaid, the
relevance of the
footnotes is
denied, without
prejudice to the
Defendant later
making

submissions as to
the substance of
the expert
reports.

Accordingly:

5) The
amendment falls
putside the scope
of permission
given in respect
of the IPOCs
considered in the
April judgment.

evidence
which
identifies the
extent of her
loss to the
extent that it
does sound in
general
damages and
loss of
amenity. The
prejudice to D
is that they
may
ultimately
have to
compensate
her for that
loss if found
liable to her.
4) The
Defendants
envisage that
they will
make
submissions
on the expert
evidence; the
C has simply
identified the
scope: on the
evidence a
submission of
a recognised
psychiatric
disorder is not
permissible,
but
submission as
to the effect
of the
evidence is.
The
amendment
reflects this.
5) as above
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TEST CLAIMANT 10 - JAMES MUGO KIBANDE
The draft amended Particulars of Injury are at §25, as follows:

‘The Claimant is aged about 79 82 years of age having been born around 1935.
At the dates of the events complained of he was in his late teens.
Assault

The Claimant was assaulted on multiple occasions. In particular the Claimant was
caned indiscriminately across his entire body_(including a blow to his torso and a
blow to his left knee) at the camp and during forced labour?. He was put in fear for
his life.

The Claimant has suffered psychological injury; he still recalls the traumatic death of
his father and fear of being assaulted or killed.

Further particulars of the Claimant’s injuries willbe are set out in the medical
evidence thatwillfollow-

The Claimant will refer to and rely upon the written and oral medical evidence
provided to the court by Ms McGuinness, Consultant in Emergency Medicine and
Professor Fahy, Consultant psychiatrist.

Being held in servitude and subjected to forced labour;
The Claimant was detained and forced to work without pay.
An interference with his right to a private and family life;

The Claimant was a minor at the commencement of the Emergency and achieved
adulthood during the Emergency; in any event, he whe was separated from his
family and his treatment violated his moral integrity.

An interference with his freedom of thought, conscience and religion; freedom of expression/
right to freedom of assembly and association; discrimination

The Claimant was regarded as a subversive by virtue of having taken the MauMau
oath and, as such, he was treated as though he were a criminal, he was subjected to
maltreatment, and forced to work.

The right not to be discriminated against on grounds of race and/or national or social origin
and/or other status;

By reason of his race, ethnicity or status he was presumed to have taken the Mau
Mau oath and treated as a criminal.

An interference with his peaceful enjoyment of property and possessions.

He was forced from his home and had to live in the forest in hiding.
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fn1 Beaten all over the bodyv includes blow to torso and left knee; Dr elicits detail

through more detailed examination [7-114- 115] but widespread beating is already

pleaded. D was able to cross examine on these injuries despite making point that

they were not pleaded [33-10185]

fn2 Ref for amendment; TC oral evidence 33-2550 — 2551 - no - one escaped beatings

in the camp; D did not establish that it was not during the labour, so there is no

contradiction to his w/st [7 - 93 para 12].

Test Paragraph | Amendment | Agreed? Claimants’ | Judge
Claimant | amended response
10 - 25 Particulars of | No.
James Injury (as
Mugo above).
Kibande
‘during Footnote Noted.
forced number should | Footnotes
labour? be coloured red. | notintended
to be
permanent.
‘...at the 1) The On Now
camp and...” allegations of | reflection, withdrawn
injury are this therefore
pleaded at amendment | ot
§25 to have IS permitted.
occurred unnecessary.
‘during Not pursued.
The effect of
forced the evidence
labour’. is for
2) Any submission.
amendment
alleging
injury
outside that
context is
impermissibl
e.
3) No labour is
alleged to
have
occurred ‘at
the camp’.
On the
contrary, §13
says that
TC10 had to
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‘g0’ to work
[i.e. it was
outside the
camp], §15
says that the
work
entailed
diverting
water from a
river, and §12
has been
amended so
as not to
allege that
the work
happened at
the camp.
The
amendment
therefore
adds fresh
claims for
assaults and
consequentia
l injuries at a
new location
- the camp -
where no
forced labour
is alleged to
have taken
place, and
quite apart
from whether
such labour
is alleged or
proven.

Accordingly:
The
amendment
falls outside
the scope of
permission
given in
respect of the
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IPOCs
considered in
the April
judgment. D
relies upon
Cs’
undertaking
and the
court’s ruling
in April
relating to
injuries not
already
falling within
the
Particulars of
Injury.

Itisa
‘liability”
amendment
and there is
no
jurisdiction
now to
permit it. It
should have
been served
by 16
June/21 July
(§4.a of the
19 May 2017
order) and
ruled upon in
July/ August.
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TEST CLAIMANT 12 - KAMAU MUNGAI GAKUYA

The draft amended Particulars of Injury are at §73, as follows:
‘The Claimant is aged about 76 86 years of age having been born around 193831.

At the dates of the events complained of he was in-his early-toJateteens: around 21
years of age.
Assault

The Claimant was assaulted on multiple occasions. The Claimant was specifically
struck on his back and shoulders with clubs and struck indiscriminately on his hips.
The Claimant’s eyes and throat were damaged irritated by sand and dust. The
Claimant has extremely poor eye sight which he attributes to sand and dust. The
Claimant was beaten indiscriminately on a regular basis. He was regularly hit the
Claimant-with-elubs-hisheads- on his head when being told to “cover”. This caused
the Claimant great pain. The Claimant was whipped with canes and beaten. The
Claimant-was-beaten—aeross-his-shoulder-and-back-and-sheuted: The Claimant has
scars on his head from being required to carry buckets of soil on his head.

The Claimant is now partially blind and suffers frequent headaches.

The Claimant has not suffered psychological injury; but he suffers from what he
describes as flashbacks when. They amount to distressing memories where he recalls
the impact of detention upon his life and his belief it had led to a life in poverty.

Further particulars of the Claimant’s injuries will-be are set out in the medical
evidence that-will-folow.

Clalmant will refer to and relV on the written and oral medical evidence provided to

the court by Dr McGuinness, Consultant physician, and Professor Fahy, consultant

psychiatrist.

[fn] 1 Clarification added; from w /st para 60 and 62 [9-184]

[fn] 2 Oral evidence 33-2710 regarding orders to “cover”.

[fn] 3 Oral evidence cross examination 33-2642; counsel and judge inspected the
Claimant’s head.’

With reference to the age calculated at 873: a further amendment is sought. There is no issue
with this TC regarding his ID card.

The TC’s age was incorrectly calculated at the time of original pleading: the pleading reads
“At the date of the events complained of he was in his early to late teens”. This is incorrect.
The words “early to late teens” should be struck through and altered to “around 21 years of
age”. The Defendant is invited to consent.
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Test Paragraph| Amendment| Agreed? Claimants’ Judge
Claimant | amended response
12 - 73 Particulars | No.
Kamau of Injury
Mungai (as above)
Gakuya
‘...which 1) This 1) This pleads the Amendment
he pleads TC12’s | fact [9-184; §60 refused. It is not
attributes opinion about | @nd 62]. Thisis a arguable that
to sand the matte_r O_f TC12's erroneous
and dust’ attribution of | Submission: attribution of loss
whether what the

his loss of
eyesight. It is
not a

TC thinks and
feels about his
injury and its cause

of eyesight to
sand and dust can
sound in

pleading of is part of his damages.
injury or (for injury.

that matter)

causation. It

is at best

superfluous.

2) Further 2) as above. The

and in any evidence is that he

event, there is
no support in
the medical
evidence for
any eye
injury due to
sand and
dust. Ms
McGuinness
found vision
and acuity in
TC12’s left
eye to be
normal [9-
206], and that
it was ‘not
possible to
comment on
when he lost
the vision in
his right eye
or why’ [9-
207]. TC12

thinks he is
partially blind due
to being exposed
to sand and dust
862; [9-184]. The
extent to which
this sounds in
damages is a
matter of
submission.
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did not
mention any
eye injury to
Ms

McGuinness.
‘...when 1) Thisis 1) There is a The Claimants do
being told | nota grammatical error | not seek this
to pleading of in the original amendment but
“cover”’: injury, but drafting of the seek the

rather seeks
to amend
TC12's
‘liability”’
case, to
attribute a
pleaded
assault/batter
y (being hit
on the head)
to
circumstances
in which it
had not
previously
been pleaded
to have taken
place. The
originally
pleaded
allegation of
being ordered
to ‘cover’ is at
§35 of the
IPOC, relates
to TC12’s
alleged
treatment at
Embakasi,
and makes no
assertion that

Particulars of
Injury which the
amendment sought
to rectify. The
words “when being
told to “cover” are
not pursued. The
amendment sought
is: “He was
regularly hit the
Clatmant-with
clubs-his-heads on
his head with
clubs”.

For the avoidance
of doubt, this
refers to §25 and
8§30 of the IPOC
where he refers
being hit on his
head with clubs
during roll call/
head count at
Nakuru Prison and
“in the same way”
at Gilgil Prison.

The TC does also
refer in his
evidence [33-2710]
to being hit “to
hurry up” during
the roll call that he

TC12was hit | calls “being told to
on the head. cover” in

2) Assuch Embakasi (as
there is no referred to at 835
jurisdiction IPOC). This is not

amendment “He
was regularly hit,
the Claimanthis
elubshishead on
his head with
clubs.” This is
permitted for the
reasons given by
the Claimants,
namely tidying
up of a
grammatical
error.
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now to
permit this
amendment,
which should
have been
served by 16
June/21 July
(84.a of the 19
May 2017
order) and
ruled upon in
July/August.
3) It falls
outside the
scope of
permission
given in
respect of the
IPOCs
considered in
the April
judgment. D
relies upon
Cs’
undertaking
and the
court’s ruling
in April
relating to
injuries not
already
falling within
the
Particulars of
Injury.

being pursued as
an amendment and
Cs apologise for
any confusion by
conflating “being
told to cover” and
the
“rollcall/headcount

2

2) as above.

3) as above and as
per response to D’s
introduction at
para 6 above.

‘The
Claimant
has scars
on his
head from
being
required
to carry
buckets of
soil on his

1) This
asserts a
previously
unpleaded
injury
(scarring to
the head due
to carrying
buckets).

2) The

1) Accepted that
scarring has not
been referred to as
a specific injury
before, but the
amendment should
be permitted
nonetheless
because D was
aware that the
Claimant was

Amendment
refused:
(i)Scarring or any
injury to the head
has not been
pleaded before.
Neither has the
allegation of
being required to
carry buckets on
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head.’

amendment
therefore falls
outside the
scope of
permission
given in
respect of the
IPOCs
considered in
the April
judgment. D
relies upon
Cs
undertaking
and the
court’s ruling
in April
relating to
injuries not
already
falling within
the
Particulars of
Injury.

3) Itisa
‘liability’
amendment
and there is
no
jurisdiction
now to
permit it. It
should have
been served
by 16 June/21
July (§4.a of
the 19 May
2017 order)
and ruled
upon in
July/ August.
The originally
pleaded
allegation of
carrying
buckets is at

complaining of
scarring, from the
time of the medical
evidence and cross
examined the
Claimant on his
injury: [33- 2642
to 33-2643].

2) see above.

3) The injury is
from the carrying
of buckets. The
carrying of buckets
is pleaded. 873
states that “as a
result” of what
happened, he
suffered injury and
the injury is then
set out. The
amendment should
be permitted.

There is no
prejudice: both
counsel and J
inspected the C’s
head when he
pointed to the area
where he said scars
existed [33-2643].
The court will
ultimately hear
submissions on
whether they were
visible or not.

It is fair to say that
although D alluded
to this injury, they
did not specifically
XXon it [33-
10224].

The prejudice to
the Claimant is
that he will not
recover for the full

the head.

(ii) Thisisa
physical injury
which could and
should have been
pleaded. Itisan
additional (not a
lesser) pleading.
It falls squarely
within paragraph
28 of the April
2017 judgment.
(iii) The
Defendant did
not cross-examine
Ms. McGuinness
in relation to the
scarring and was,
in the light of the
pleading then
before them,
entitled not to do
so. There is,
therefore,
prejudice though
lack of prejudice
does not, on the
authorities, mean
that a very late
amendment will
be permitted.

(iv) The fact that
the Claimant gave
evidence as to
this is insufficient.
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§34 of the
IPOC and
makes no
assertion
about TC12
using his
head, let
alone any
adverse

effects to his
head.

extent of his
injury; the
prejudice to the
Defendant is that
they may
ultimately be
found liable for an
injury of which
they were fully
aware.

‘...but he
suffers
from what
he
describes
as
flashbacks
when.
They

amount to
distressing
memories
where he
recalls the
impact of
detention
upon his
life and his
belief it
had led to
a life in
poverty.’

1) The
allegation
that TC12
experiences
‘what he

describes as
flashbacks’

merely pleads

TC12’s
alleged
terminology
(as anon-
medically-

qualified non-

English
speaker) for
an aspect of
his

psychological

experience.
There is no
support for

the assertion
that the word
‘flashbacks” at
§50 of TC12's
statement [9-

183] should
be taken to
‘amount to
distressing
memories’.

1) The evidence
from the TC is that
he suffers
“flashbacks™ [9-
183] although he
also says he does
not [9-129], which
may well reflect
the difficulty in
interpreter —
mediated evidence
in an elderly
vulnerable witness;
in any event, the
amendment is in
accordance with
the agreed
amendmentto TC
31.

Further,

the amendment is
to a lesser
allegation: it
makes clear that
“flashbacks™
cannot be
sustained as a term
of art as Prof Fahy
does not support
any psychiatric
diagnosis [33-9839
— 33-9840]. Prof
Fahy does,
however, agree
that he described
witnessing terrible

Amendment
refused.

(i) Notwithstand
ing that generally
a lesser allegation
is permitted by
way of
amendment,
(paras 7-8 of main
judgment) this
one is refused.

(ii) The Court
accepts the
Defendant’s
submissions (1)
and (2). The
evidence does not
support the
amendment. As
the Defendant
says there is no
support for the
assertion that the
word
“flashbacks”
should be taken
to “amount to
distressing
memories”; this is
particularly the
case when one
takes account of
Professor Fahy’s
report as quoted
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events, including
seeing a man
commit suicide
[33-9837]. In the
absence of a
formal diagnosis,
what he saw and
any effect on him
that the court finds
on submission, can
sound in damages.

in the
Defendant’s
submission
number 2 and the
fact that TC12
himself (9-129)
said he did not
suffer flashbacks.
The only mention
is in his witness
statement which
pre-dates 9-129
and the detailed
medical evidence.

2) The
psychiatric
evidence is
anyway to the
clear effect that
TC12 does not
suffer from
flashbacks or
distressing
memories. Prof
Fahy’s report at
[9-236] states: ‘1
asked Mr
Gakuya about
any disturbing
memories,
flashback
experiences or
other disturbed
thoughts. He
said that it had
never disturbed
him as such.
What would be
gained by it? He
said that he had
not experienced
bad dreams. He
was a strong
man. He never
allowed his
mind to go back.
He looked
forward. He
coped well.” See

2) the effect of the
evidence is a
matter of
submission. The
court is ruling on
the permissibility
of the amendment,
not on whether any
damages are
ultimately
recoverable or how
much.
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also 9-237: ‘He
denied any
history of
intrusive
memories of
events at the
prisons,
flashback-type
experiences or
recurring
dreams.

3) If, despite
the disavowal
of psychiatric
injury, these
amendments
seek to assert
or support
some form of
allegedly
compensable
injury, such an
allegation is
not already
pleaded in the
Particulars of
Injury. The
amendments
therefore fall
outside the
scope of
permission
givenin
respect of the
IPOCs
considered in
the April
judgment. D

relies upon Cs’

undertaking
and the court’s
ruling in April
relating to
injuries not
already falling
within the
Particulars of
Injury.

3) PD Part 16.4
requires “brief
details of the

claimants personal

injuries” with

medical evidence
attached. The order
of 14.3.14 815

[2-16] did not
require C’s to
attach medical
reports to the
IPOCs. It has

always been clear
that the evidence

of the jointly

instructed experts
will be referred to.
The amendment

gives brief details

of those factors

suffered by the TC
that will found a

submission.
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The draft amended Particulars of Injury are at §56, as follows:

‘The Claimant is aged about 83 86 years of age having been born around 1931.

At the dates of the events complained of he was in his 20s. He was working man and
worked as a technician for Kenyan Power.

The Claimant will refer and rely on the facts set out above which describe the
maltreatment to which he was subjected, summarised as follows:

Assault

The Claimant was assaulted on multiple occasions. He was hit with canes and
whipped and other implements, as pleaded herein. He was hit in multiple areas of

his body. He was injured on his elbow, stabbed on his thigh with a spear, cut on his
left arm with a sword, beaten on his right hip with a gun butt and hit in his eye

socket with a whip. He was put in fear.

The Claimant suffered pain as a result of each assault and, specifically unbearable
pain in his left eye, his left thigh, right elbow, left arm, left lower leg, hip, back and
shoulders. His thigh bled profusely. His eye was extremely sore and bruised.

He bears the permanent scars of these assaults.

The Claimant felt like he was beaten like an animal.

Further particulars of the Claimant’s injuries will-be-are set out in the medical
evidence that-will-follow:.

It is likely that the history of repeated beatings, assault and injury has aggravated the
effects of natural ageing so that the Claimant is more infirm than would otherwise
have been the case.

The Claimant will refer to and rely upon the written and oral medical evidence

provided to the court by Dr Payne-James, forensic physician and Professor Abel,

Consultant psychiatrist.”

Test Paragraph | Amendment | Agreed? Claimants’ Judge

Claimant | amended response

13 - 56 Particulars of | No

Ndogo Injury (see

Gatutu above)
‘He was hit  [1) The new 1) “herein” Amendment
with canes text does means as permitted for
and whipped not make pleaded in the the reasons
and other sense in IPOC (perhaps | given in the
implements, the context “hereinabove” Claimants’
as pleaded of the might have response. The
herein.” sentence as been better amendmént

insofar as
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a whole. “herein” has should be
been taken only | “.. and hit with
to refer to 856). | other
Source of implements...”.
“other
implements”:
§14: refers to
gun butt;
§15: refers to
whip or cane,
sword and
spear; this was
an agreed
liability
amendment (as
per the Revised
Annex to Sixth
WS of Andrew
Robertson-
Table of
Disputed IPOC
amendments (as
served, revised)
at p.23).

2) Itis 2) This See above.

anyway at | provides further

best particularisation

superfluou and. o

s; at worst clarification.

. . . | The other

mpermissi | .

ble |mpleme_nts are
pleaded in the

(because agreed liability

outside the | ymendment at

scope of §15 of the

the April | amended IPOC.

ruling

and/or

introducin

g fresh

injuries).

To the

extent that

the

particulars

of injury

already

refer to
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injuries
and the
implement
s that
caused
them (e.g.
“stabbed on
his thigh
with a
spear’)
there is no
need for
the
amendmen
t; to the
extent that
Cs now
seek to
introduce
injuries
caused by
implement
s that were
previously
not
pleaded
permission
must be
refused.

‘injured on
his elbow,”
and ’...right
elbow, ...

1) TC13 told

Mr Payne-
James that
he did not
know what
had caused
the scar to
his right
elbow (see
§6.f of the
Pt35
responses
at [10-
217]).
There is no

1) C alleges

regular beatings

i.e. 814:
“regularly
beaten” at
Langata;
“beatings

happened on a

daily basis”;
“vicious

assaults™; §16:
Indiscriminate

beatings”;

He alleges
beatings at

a) Amendment

allowed.
Although
there are
slight
distinctions
as referred
to by the
Defendant
in oral
submissions
this comes
within the
type of
amendment

Manyani: 819;
§24: regularly

account in permitted in
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TC13’s
pleadings
or
evidence of
tortious
injury to
the right
elbow.

beaten at
Manyani;

8§56 Partics
injury: C states
he was
“assaulted on
multiple
occasions” says
he was “beaten
like an animal”;
He was ““hit in
multiple areas
of his body”.

A scar on the
right elbow was
identified on
medical
examination
[10-202]; itis
non — recent
trauma; it is not
in a site of
typical
accidental
injury [10-217].

The amendment
is consistent
with existing
pleading of
multiple
beatings and is
within the
scope of the
permitted
medical
amendments; it
amounts to
particularisation
based on
medical
evidence.

His absence of
knowledge
about how the
scar to his
elbow
happened is not
determinative

respect of
TC31 in the
April 2017
judgment
i.e. it would
have been
consistent
with being
beaten
ferociously.
TC13 did
give
evidence of
this injury
at 33-1836 as
Mr Fetto
helpfully
pointed out.
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of causation
issue where he
was
ubiquitously
assaulted.

2) D was 2) as above and
entitled to | further, D XX
rely upon | ON this injury at
what TC13 | [33-9345]; C
said to Mr | Was notaware
Payne- of the injury

identified by
James the doctor on
aboutthe | s right elbow.
right That being the
elbow, case, he could
together not have
with the mentioned it
absence of | before, and it
any took the
account in | expertise of the
TC13's doctor to
pleadings identif)_/ it gnd
or recognise it as a
evidence of | 10N~ recent,

non —
such accidental —
mjury. type injury.

3) The 3) D did have
amendmen | the opportunity
ts have to XX; see XX
been made | at 33-9345
without where causation
TC13's was addressed
. . by D and
m?trucj_ﬂon confirmation of
s, M spite | yhoi0graphic
of what evidence.
TC13 said
to Mr
Payne-

James and
without
any
opportunit
y for D to
Cross-
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examine
TC13.Dis
prejudiced.

4) Neither 4) not correct:
party see XX at 33-
questioned 9345 where D
Mr Payne- refers to the
James right elbow_

scar, causation

about
TC1%'s was addressed

. by D and
right | confirmation
elbow. Dis | gptained of
prejudiced photographic
in that evidence.
regard
also.

5) Further 5) the
and in any | submission will
event the be that this was
amendmen | Probably during
ts are an ep_ls_ode of

the vicious and
wholly A
ubiquitous
undee,lr ~ | beating that TC
thereisno | 13 geseribes
account of and, having
how been viciously
TC13's and
elbow was | ubiquitously
allegedly | beaten up, he
‘injured’. didn’t identify
or remember
that his right

elbow had been
cut. The judge

can rule in due

course.

‘cut on his
left arm
with a
sword” and
‘... left arm,

4

1) These assert

an injury
not already
pleaded
within the
Particulars
of Injury
and should
not be
permitted.
The

1) See 815 of
the Amended
IPOC; this was
an agreed
liability
amendment. In
their schedule
in this respect,
D simply said
“yes” to the
amendment and

This is
permitted as,
although not
replicated
originally in the
Particulars of
Injury, the full
allegation was
in the body of
the pleading
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Particulars
of Injury
make no
reference to
cutting
injuries.

2) D relied
upon Cs’
undertaking
and the
court’s
ruling in
April
relating to
injuries not
already
falling
within the
Particulars
of Injury
when it
agreed the
amendment
to move text
(referring to
this alleged
incident) to
8§15 of the
IPOC. It
continues to
rely upon
them.

did not say it
was on the
basis of any
“undertaking”;

See: the
Revised Annex
to Sixth WS of
Andrew
Robertson-
Table of
Disputed IPOC
amendments (as
served, revised)
at p.23.

2) As above
and see general
response at para

(originally
IPOC
paragraphs 25
and 26, now
IPOC

paragraph 15).

‘beaten on
his right hip
with a gun
butt” and
‘..hip, ..

1) These assert
an injury
not already
pleaded
within the
Particulars
of Injury
and should
not be
permitted.
TC13’s
Particulars
of Injury
make no
reference to
being struck

with any

1) This refers to
the allegation at
814 of the
IPOC as
originally
pleaded; that
paragraph
refers to being
hit with a gun
butt and being
beaten on his
right hip with a
gun butt.

2) as above.

Permitted as
above.
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implement
other than a
cane or
whip.
2) D relies
upon Cs’
undertaking
and the
court’s
ruling in
April
relating to
injuries not
already
falling
within the
Particulars
of Injury.
‘..left lower [1) This 1) C alleges Amendment
leg, ... asserts an _regular beatings | refused. Had
injury not | I.e. 814: there been any
already “regula},rly evidence from
pleaded beaten .at the Claimant as
within the k angata; to being
Particulars beatings assaulted on
) happened on a
of Injury daily basis”; thf: lower leg,
and should | «;icious this would have
not be assaults”; §16: been within the
permitted. | Indiscriminate | type of
The beatings”; amendment
Particulars permitted for
of Injury He alleges TC31 in April
make no beatings at 2017. However
reference | Manyani: 819, | it is conceded
to an §24: regularly | ot there is no
injury to lli/?::]er;r?}' such evidence.
the left yani,
lowe? leg. | §56 Partics
2) D relies injury: C states
upon Cs’ he was
undertakin | “assaulted on
gand the | multiple
court’s occasions” says
ruling in he was “beaten
April like an animal”’;

relating to
injuries not

The amendment
is in line with
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already
falling
within the
Particulars
of Injury.

TC 31 already
ruled upon
(“beaten
ferociously all
over his body,
including to the

2) see above
and under
response to Ds
introduction
para 6.

3) Further or
alternatively
, there is no
allegation
anywhere in
the IPOC of
an incident
in which
TC13’s left
lower leg
was injured
(as accepted
by Mr
Payne-
James — see
82.a of his
Pt35
responses
[10-214]).
Thisis a
‘liability’
amendment
and there is
no
jurisdiction
now to
permit it. It
should have
been served
by 16
June/21 July
(84.a of the
19 May
2017 order)
and ruled
uponin
July/August.

3) as above.
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4) Further and | 4) as above.
in any event | Amendment
the should be
amendment | permitted and
is wholly will liability for
unclear — injury be a
there is no matter for
pleaded submissions.
account of
how TC13’s
left lower
leg was
allegedly
injured.

TEST CLAIMANT 14 - JAMES MWAURA

The draft amended Particulars of Injury are at §54, as follows:
‘The Claimant is aged about 79 76 years of age having been born around 1938.

At the dates of the events complained of he was around 14 years of age, and
the events continued until he was in his late teens/ early 20s.

Assault

The Claimant was assaulted on multiple occasions. He was beaten and hit
with canes and whips.

The Claimant suffered pain as a result of each assault. As set out in the
medical evidencel, he was caused scarring and he developed a mass on his
left forearm after it was struck during an assault.

The Claimant has suffered psychological symptoms as set out in the medical
evidence but which do not satisfy the criteria for a recognized psychological
injury, the legal effect of which is a matter of submission; he still experiences
what he describes as flashbacks of his ordeal and ruminates on the abuse he
suffered. He feels helpless. When he sees a gun, he is immediately transported
back in time to the maltreatment he suffered and that he witnessed others
suffering during the Emergency.

Further particulars of the Claimant’s injuries will-be-are set out in the medical
evidence thatwillfollow-

The Claimant will refer to and rely upon the written and oral medical
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evidence provided to the court by Dr Payne-James, Consultant physician, and

Dr Davidsson, Consultant psychiatrist.

Detention/interference with Security

Forced to live in a Village Post and then a Village Camp under conditions of
detention and deprivation of liberty;

Interference with private and family life/ peaceful enjoyment of property and
possessions

He was removed from his homestead-and-wasseparated-from-hisfather,

He was required to leave the family livestock.

[fn 1] The mass is referred to at 11-138 line 110; scars are set out 11-140

onwards; D dealt with this in cross examination at 33-9392 - 9395.”

Test Paragraph | Amendment | Agreed? Claimants’ | Judge
Claimant | amended response
14 - 54 Particulars of | No.
James Injury (see
Mwaura above)
‘As set out in |1) This asserts 1) TC 14 Amendment
the medical injuries not describes refused.
evidence!, he | already Intense This is not
was caused pleaded within beating in line with
scarring and the Particulars | dUring the
he developed | of Injury and Inte_rrogatlon amendment
: 8§17; repeated .
a mass on his should not be indiscriminate permitted
left forearm permitted. The beating at §24 for TC31 in
after it was Particulars of | and §34: the
struck during |  Injury make no | peating judgment of
an assault. reference to beaten “at April 2017.
any physical will”; The Court
consequence of | His Partics of | accepts the
the alleged Injury Defendant’s
assaults other | accordingly | response
than “pain’. plead -854 | comments.
2) D reliesupon | peaten on Also, the
Cs’ multlple . Claimant
undertaking OCCasions - himself
anc'i thg courtf S | The scarring/ | 82Ve n©
ruling in April | qassis evidence of
relating to supported by | these
injuries not the medical injuries.
already falling | evidence: Specific
within the [11-138]; injuries of

Particulars of

scars [11-140

scarring and
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Injury. onwards] and | a mass on
Dhad the left
opportunlty to forearm
XXand did have never
XX —33- been
9392 — 9395. pleaded
The before and
amendment is | the
in line with | Defendant
TC 31 already | was entitled
ruled upon not to cross-
(“beaten examine on
ferociously them.
all over his
body,
including to
the scrotal
2) as above;
response to
D’s
introduction
para 6.

3) Without 3) as above
prejudice to and:

the above: a)C 13

a) The allegation rejqw‘ted‘to ’

of ‘scarring’ is | &'V° brief’
details of

wholly o

. . injury as per
unparticularise PD 16PD

d an.d unclear. 4(2) and is

It fails to entitled to

specify which | refer and rely

scars are on jointly

sought to be instructed

made the medical

subject of the examination

claim, and and experts,

which are upon which

alleged to have | the J will hear
submissions.

resulted from

which assaults. b) as above

b) The :

allegation c) as above.

regarding a There are no

mass on new
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TC14's left
forearm is also
unparticularise
d and unclear
in that it gives
no details
about the
‘assault’ by
which it was
allegedly
caused.

c) Itis too late
for those
important
matters
concerning the
circumstances,
including time
(not least
whether pre-
or post-June
1954) and
place, in which
specific
injuries were
caused, to be
pleaded. They
would amount
to ‘liability”
amendments
which there is
no jurisdiction
now to permit.
Such
particulars
ought to have
been served by
16 June/21
July (§4.a of
the 19 May
2017 order)
and ruled
upon in
July/ August.

d) It would
moreover be

allegations —
the injury
arises out of
the multiple
beatings he
has already
described in
his IPOC.

d) This is per
permitted
amendment
for TC 31;in
any event, no
prejudice: D
was aware of
the
allegations of
multiple
beatings and
could have
addressed
them both
with TC and
expert.

Prejudice to
TC is that
would not
recover for
the full extent
of his injury.

51




MR JUSTICE STEWART
Approved Judgment

Double-click to enter the short title

unfairly
prejudicial to
permit such
amendments
now. D has no
opportunity to
Ccross-examine
TC14 further,
and there was
no such
specific
pleading to
inform the
Cross-
examination of
Mr Payne-
James.

“The
Claimant has
suffered
psychological
symptoms as
set out in the
medical
evidence but
which do not
satisfy the

criteria for a

recognized
psychological

injury, the
legal effect of
which is a
matter of
submission;
he still
experiences
what he
describes as
flashbacks of
his ordeal
and
ruminates on
the abuse he
suffered.’

1) This amendment
amounts to a
pleading that
TC14 has not
suffered
psychiatric /
psychological
injury.
However, it
goes on to assert
that ‘the legal
effect’ of
TC14’s
(unspecified)
‘psychological
symptoms’ is ‘a
matter of
submission’.
That is at best
inchoate and at
worst wholly
unclear.

1) This is an
amendment to
a lesser
allegation and
removes an
allegation of
recognised
psych injury;
the insertion
of “what he
describes as”
is as per the
same
amendment to
TC 31 which
was not
objected to by
D;

Further, in
any event, he
does refer to
what he
describes as
flashbacks in
his evidence
[11-117 847],
being
particularly
triggered
when he sees

Amendment
permitted
for the
reasons
given in the
main
judgment at
paragraphs
7-8. See also
TC9 above.
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a gun, and the
experience he
describes can

sound in
damages.

2) As noted 2)PD 16 4.2
above, the requires
symptoms are | brief” details
unspecified; of injury; the
the pleading pleading

. . refers to the
simply directs medical
:[he read?r to evidence.

the medical This is
evidence’. That | ¢ fficient.
is grossly The court will
insufficient hear
and submissions
prejudicial. in due course.

3) The allegation | 3) as above.
that TC14 The fact that
experiences Dr Davidsson
‘what he did not
describes as consider he
flashbacks’ had

flashbacks
merel,y pleads has led to the
TCl4’s alleged | 5mendment to
terminology make the
(as a non- concession.
medically- However, the
qualified non- | TC has given
English evidence on
speaker) for an | his

aspect of his
psychological
experience,
again without
any particulars
of the intended
meaning.
(TC14 did not
mention
‘tlashbacks’ to
Dr Davidsson,
whose opinion
is that he has
none [11-185].)

experience of
flashbacks, as
indicated
above [11-
117; 847].
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4) If, despite
volunteering
that TC14 has
not suffered
‘recognised
psychological
injury’, these
amendments
seek to assert
or support
some form of
compensable
injury, such an
allegation is
not already
pleaded in the
Particulars of
Injury. The
amendments
therefore fall
outside the
scope of
permission
given in
respect of the
IPOCs
considered in
the April
judgment. D
relies upon Cs’
undertaking
and the court’s
ruling in April
relating to
injuries not
already falling
within the
Particulars of
Injury.

4) A proper
concession
has been
made on the
evidence; this
amendment is
in line with
TC 27 and
TC 31.
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TEST CLAIMANT 16 - MARION NKIROTE M'ICHORO

The draft amended Particulars of Injury are at §33, as follows:

‘The Claimant is aged about 83-86 years of age having been born around 1931.
At the dates of the events complained of she was in her 20s.

Assault

The Claimant was seriously assaulted. The Home Guard grabbed the
Claimant and kicked her in her back whilst she still had hold of her
baby. The Claimant was then struck across her face, head and neck with a
panga for screaming. As a result of this assault the Claimant’s face was cut at
an angle from the side of her right eye to her cheek bone causing her right eye
to hang from its socket and she lost two teeth.

The Claimant was further hit and slashed on her neck and hit on her head.
There is a permanent indentation on her head and a-scars from-the-weund-te
on her neck and behind her right ear!.

Her right eye has—net-healed—properly—since—theassaultby—the Home

socket remains empty, which constitutes a cosmetic deformity?. The Claimant
has scarring on her neck and two missing teeth The Claimant’s right cheek
bone and eye socket are visibly damaged.

The Claimant has suffered psychological injury; she suffers from chronic
post-traumatic stress disorder?; she experiences frequent flashbacks of her
ordeal and ruminates daily about the injuries she suffered and the entire
experience including the traumatic loss of her daughter. The Claimant has
a raised scar on her face which upsets her and has lost sight in one eye

Further particulars of the Claimant’s injuries will be are set out in the
medical evidence that will follow.

The Claimant will refer to and rely upon the written and oral medical

evidence provided to the court by Ms McGuinness, Consultant in
Emergency Medicine and Professor Abel, Consultant psychiatrist.
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1Found on examination by Prof McGuinness; para 48 and 49; [12-120 -12-121].

The scar behind the ear is on the same line as the scar to the neck with a gap

of intact skin between them, so Prof McGuinness has identified them as two

scars,

2Ref medical report at 12-120; para 46;

3Ref medical report at 12 -124; para 43 (i).D cross examined Prof Abel on

extent and duration of psych injury -line 17 onwards; [33-10790]; also on

extent of current symptoms -line 21 [33-10791] onwards.”

Test Paragraph | Amendment | Agreed? Claimants’ | Judge
Claimant | amended response
16 - 33 Particulars of | No.
Marion Injury (see
Nkirote above)
M’Ichoro
“There is a 1) This asserts | 1) Itis Amendment
permanent an injury pleaded that | permitted.
indentation on | not already | she had These
her head and pleaded scarring j[o injuries arise
a-scars from within the her n_eck, the from the
. scar is found L
the-wound-te Particulars , allegation in
. on medical
on her neck of Injury examination paragraph
and behind and should [12-120 — 12- 12 of the
her right ear!.” | not be 121]: behind IPOC. The
permitted. | her right ear | medical
The is in line with | evidence is
Particulars | the scar on sufficiently
of Injury her neck. clear to
refer toan | Scarringis | provide a
indentation | already basis for the
to the head | Pleaded, it amendment.
and a (non- clar.lf_les tt}e The
specific) position o Defendant’s
the scarring .
scar to the as per the allegations
neck. The medical abou.t.la.ck of
proposed evidence. It | specificity
amendment | js 3 permitted | are not
remains amendment accepted.
unspecific | as per TC 31. | As clarified
about the in
neck scar 2) as above submissions,
and refers under the Claimant

to a further
scar behind
the right
ear.

response to
D’s
introduction
at para 6.

seeks to add
the scarring
described at
paragraphs
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2) D relies
upon Cs’
undertaking
and the
court’s
ruling in
April
relating to
injuries not
already
falling
within the
Particulars
of Injury.

3) The text in
the footnote
apparently
seeks to
justify this
addition by
asserting
that the two
scars should
be seen as
(equivalent
to) one.
That
assertion
has no real
prospect of
success. The
footnote
clearly
refers to
two
separate
scars (it
avers that
there is a
‘gap of
intact skin’
- of
unspecified
length -
between
them). The

3) The
success of
any assertion
on
submission
does not
denote the
permissibility
of the
amendment.
This type of
amendment
falls within
those
permitted by
the court’s
ruling.

48 and 50 of
Ms
McGuinness’
report to the
scarring
(already
pleaded) at
paragraph
49 of that
report.
Although
the
impression
from the
Claimant’s
witness
statement
and
photographs
is that there
is one scar,
the totality
of the
scarring now
sought to be
pleaded is
all very
proximate.
Itis, in
conceptual
terms, a
minor
extension to
the present
pleading.
The
Defendant’s
points about
the
provenance
of the
scarring as
now pleaded
are a matter
for
submissions.
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scars are
said to be
‘on the
same line’,
but there is
no pleading
or evidence
to indicate

There is no
real
prejudice to
the
Defendant
and the
overriding
objective is

that they in favour of
might, let allowing this
alone amendment.
probably
were, both
caused by a
single blow.
‘she suffers 1) The Amendment
from chronic Particulars of refused. A
post- Injury psychological
traumatic originally injury  was
stress described pleqded but
disorder’ TC1_6 as (@ it was not
EE— having specified;
suffered (b) the
‘psychologic symptoms
al injury’ pleaded do
which  was not
particularise amount to
d as what
comprising would be
flashbacks a
and diagnosis
ruminations of PTSD.
on past Professor
events. Abel,  from
2) The paragraph 28
amendment onwards  of
now seeks to her expert
allege  that report, relies
TC16’s on more
injury IS symptoms for
PTSD. The the diagnosis
original c.f. TC5 (and
pleading was 20 below);
confined to (c) See
an injury paragraph
with s 9-13 of
symptoms of main
flashbacks judgment.
and
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ruminations,
together with
mentioning

upset due to
a raised
facial  scar,
le. well
short of the
components
of PTSD
under the
DSM or ICD
criteria.

3) The
amendment
accordingly
seeks to
introduce a
new injury
into the
Particulars of
Injury, and
SO falls
outside  the
scope of
permission
given in
respect of the
IPOCs
considered in
the April
judgment. D
relies  upon
Cs’
undertaking
and the
court’s ruling
in April
relating  to
injuries  not
already
falling within
the
Particulars of
Injury.

4) The delay in
amending the

pleading to
include this
specific
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named
psychiatric
injury IS
egregious.

TEST CLAIMANT 17 - MWANGI MATHERI

The draft amended Particulars of Injury are at §75, as follows:

‘The Claimant is aged about-78 81 years of age having been born around
1936 although the Claimant believes that he is probably a few years older than
this!.

At the dates of the events complained of he wasa young adult of about
18years of age, and the events continued throughout his 20s.

The Claimant suffered the injury and abuses as set out above and summarised
herein:

Assault

The Claimant was assaulted on multiple occasions. He was beaten and hit
with canes and whips with impunity. He was beaten during forced labour if
he did not work hard or fast enough, or if he tried to rest. He sustained
assaults on multiple areas of his body. He has scarring to his back as a
consequence.?

The Claimant suffered pain and apprehended fear as a result of each assault.
He was seriously wounded by while in Kandongu Works Camp when he was
slashed on his arm by a Kenyan Policeman. He has a permanent scar to his
right forearm as a consequence.?

He was hit on his hep hip with a gun butt and he still suffers pain and
difficulty walking as a result.

The Claimant has suffered symptoms as set out in the medical evidence but
which do not satisfy the criteria for a recognized psychological injury#; he still
experiences what he perceives as flashbacks to being slashed on the arm and
ruminates on the abuse he suffered. The legal effect of this is a matter for
submission.

Further particulars of the Claimant’s injuries will-be are set out in the
medical evidence thatwillfellow.

The Claimant will refer to and rely upon the written and oral medical

evidence provided to the court by Mr Heyworth, Consultant in
Emergency Medicine and Dr Davidsson, Consultant Psychiatrist.
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[fn2] Mr Heyworth [13-222]. D raised PT35 Q’s on this point [13-232] & cross
examined [from 33-7965]

[fn3] Mr Heyworth [13-221]. D Raised PT35 Q’s on this point [13-232] & cross-
examined [from 13-7965]

[fn4] See cross examination of Davidsson at [33-8917] & [33-8930]
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Test Paragraph | Amendment | Agreed? Claimants’ | Judge
Claimant | amended response
17 - 75 Particulars of | No.
Mwangi Injury (see
Matheri above)
‘...although [1) The IPOC | 1) The Amendment
the Claimant should set | pleading does | permitted.
believes that out TC17’s | Setout his The pleading
he is case. case. The does set out
probably a  |2) This pleading has | 1o cage. The
few years amendmen always been case is that he
. that he is )
older than t is self- “about” is aged about
this.’ contradicto [age]; the 78 years
ry and amendments | having been
confusing. | clarifies his | born around
By it, Cs case in 1936 although
lawyers accordance the Claimant
seek to with his (himself)
continue | evidence [13- | believes that
asserting, | 186] and D’s | he is probably
onTC17's | XX [33- a few years
behalf and | 1873 older than this.
without SUbMISSION | 1o Claimant’s
his on the effect representatives
. ) of any lack of _
instruction clarity are entitled to
s, a date of (which is not plead in this
birth that | accepted manner.
TC17 exists) can be
believes is | made by D in
wrong, but | due course.
at the same
time to
assert that
TC17
believes
his
pleaded
date of
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birth is
wrong.
3) The
amendmen
t should
either
clarify
TC17’s
case or
should not
be
permitted.
“The 1) This 1) Thisisan | Amendment
Claimant has amendmen | amendment | permitted. See
suffered tamounts | {0 alesser paragraphs 7-8
symptoms as toa allegation of the main
set out in the pleading and removes judgment.
medical that TC17 | &" allegat_l ON | As to the
evidence but has not of reco_gr_ﬂse(_:i “flashbacks”
- psych injury;
which do not suffered the insertion | amendment,
satisfy the psychiatric | jr«whathe | S€e the
criteria for a / describes as” | comments on
recognized psychologi | is as per TC9 and TC14
psychological | cal injury. | amendments | above.
injury*; he However, |toTC31
still it goeson | which was
experiences to assert not objected
what he that ‘the to by D;
perceives as legal _
flashbacks to effect’ of ;l:;tzs;r']? he
being slashed :fC17 s does refer to
on the arm Is.yrlnptoms what he
and 15a describes as
ruminates on | matter of | flashbacks in
the abuse he submissio | his evidence
suffered. The n’. Thatis |[13-198]
legal effect of at best which feature
thisis a inchoate the torture he
matter for and at experienced
submission.’ worst at Manyani
wholly and h_OW he
unclear. sustained the
cut on his
arm.
A concession
has been

62




MR JUSTICE STEWART

Approved Judgment

Double-click to enter the short title

made to
remove a
recognised
psychological
injury, but
what he
experiences
can still

sound in
damages and
will be the
subject of
submission.
2) The 2) as above.

allegation | An

that TC17 | @ppropriate.

experience concession is

s ‘what he made but D

describes has ignored

as how what he

flashbacks’ :3¥fse?§ q

merely might

pleads otherwise

TC17’s sound

alleged damages.

terminolog

y (asa

non-

medically-

qualified

Kikuyu

speaker)

for an

aspect of

his

psychologi

cal

experience,

without

any

particulars

of the

intended

meaning.

(TC17 did

not report
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any
flashbacks
to Dr
Davidsson,
who
concluded
that there
was ‘no
evidence
of
flashbacks
or
avoidance
behaviour’
[13-254].)

3) If, despite
volunteering
that TC17
has not
suffered
‘recognised
psychologica
l injury’,
these
amendments
seek to assert
or support
some form of
compensable
injury, such
an allegation
is not already
pleaded in
the
Particulars of
Injury. The
amendments
therefore fall
outside the
scope of
permission
givenin
respect of the
IPOCs
considered in
the April
judgment. D
relies upon
Cs’

3) as above.
This is as per
the permitted
amendments
for TC 27
and 31.
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undertaking
and the
court’s ruling
in April
relating to
injuries not
already
falling within
the
Particulars of
Injury.
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TEST CLAIMANT 18 - MWANGI MACHARIA
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Test Paragraph | Amendment | Agreed? Claimants’ | Judge
Claimant | amended response
18 -
Mwangi
Macharia
34 (new | Andfer No. the text Agreed; will | Permitted
37) alternatively | struck change to on the
the Claimant | through, green in final | agreed basis
has: coloured in Version. of changing
b “ red, should be Note general tf) green in
coloured ! | final
tor—breach—of points above: .
bt green. 3 review has | version.
reculation found some
giving rise additional
to—a—eivil errors of this
; nature and
Fight-of they will be
' rectified.
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TEST CLAIMANT 19 - JAMES IRUNGU GATHUNGA

The draft amended Particulars of Injury are at §54, as follows:

‘The Claimant is aged about 76 82 years of age having been born around 1938 1935.1
At the dates of the events complained of he was in his early to late teens.

Assault

The Claimant was assaulted on multiple occasions as set out above herein and in
particular:

The Claimant was slapped very hard across his face at Langata camp causing him to
fall to the ground and lose consciousness.?

In Manyani camp the Claimant was randomly assaulted and beaten. British males
assaulted him with wooden batons, whilst the black guards used canes and pangas
[machetes]. The Claimant suffered severe dehydration, hunger. The Claimant was
beaten as part of collective punishment.

In Murang’a post, #°the Claimant was beaten during the interrogation causing the
skin above his left eye to split. The Claimant was hit so hard with a ‘jembe’ that one
of the handles broke, became jagged and cut his left leg. The Claimant was taken to
Muranga hospital for treatment. The Claimant took approximately one month to
recover.

In Kamaguta chief’s camp?, Fthe Claimant was forced to produce gravel for the
roads by beating stone on stone. The stone dust scratched and irritated the
Claimant’s eyes and he has continued eye problems.

In Kiyu Village, Fthe Claimant was hit on the right hip joint with nozzle of a rifle by
a Home Guard. This resulted in an acceleration of osteoarthritis changes in the hip
by approximately 10 vears?.

The Claimant continues to suffer leg pains especially as at the hip joint and arm
pains because one of his finger thumb® bones was damaged the day his hand was cut
at Kamagutu chief’s camp as stated at paragraph 38 above. The Claimant is unable to
walk properly.

The Claimant has suffered symptoms as set out in the medical evidence but which
do not satisfy the criteria for a recognized” psychological injury; he suffers from
what he describes as flashbacks and which Dr Davidsson recorded as nightmares?®
and ruminates about events that he feels have changed the course of his life. The
legal effect of this is a matter for submission.

Further particulars of the Claimant’s injuries wil-be-are set out in the medical
evidence that-will-folew.

The Claimant will refer to and rely upon the written and oral medical evidence
provided to the court by Mr Heyworth, Consultant in Emergency Medicine and Dr
Davidsson, Consultant Psychiatrist.

67



MR JUSTICE STEWART

Approved Judgment

1 TC confirms correct date in cross examination [33-2796]

Double-click to enter the short title

2 Heyworth [15-201] & TC first statement [15-179]. D cross examined on this [33-

8023]

3 TC’s first statement [15-183] & Hevyworth [15-203]

4 TC's first statement [15-183] & Hevworth [15-204]

5 Heyworth PT35 [15-234]; D was able to cross examine [33-8063 - 8065]

6 Heyworth [15-205]

7 Cross examination of Davidsson at [33-8941]

8 Davidsson report at 15-245°

Test Paragraph | Amendment | Agreed? Claimants’ Judge
Claimant | amended response
19 - 54 Particulars of | No.
James Injury (see
Irungu above)
Gathunga
‘The Claimant [1) D objects to | 1) yes, herein | Amendment

was assaulted the words | isintended to | refused. The
on multiple ‘...as set refer to the Particulars of
occasions as out above | @ssaults i Injury,
set out above herein pleadgd In the although
herein and in and...”. IPOC; required to be
particular’ That . Part 16 PD4.3 ”brief", do
wording only requires | require the
seeks to “brief” relevant
add to the | pleading of injuries to be
Particulars | personal pleaded. This
of Injury injuries. could be
any construed as
assaults not | Theneedto | change of case
already Serve a in that it now
alleged medical report | yyrports to
within with the IPOC | (j5im for
them but was dispensed unspecified
‘set out with by order injuries by
, [2-19 815], so
ab.ov.e no further general
within the | jetail by reference to
IPOC. reference to the body of
2) It therefore | medical the Particulars
asserts evidence was | of Claim.
injuries not | required.
already
pleaded The reference
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within the | to the body of
Particulars | the IPOC in
of Injury the Partics of
and should | Iniury )
not be regularises the
permitted. pleading.
3) D relies , There can be
upon Cs* | g prejudice
undertakin | \vhere the
gandthe | assaults are
court’s already
ruling in pleaded within
April the IPOC.
relating to
injuries not | 2) as above.
already
falling 3) as above
within the | 2 as per
. response to
Particulars D’s
of Injury. | ntroduction at
para 6.
‘The Claimant (1) The fallto | 1)thisisas Amendment
was slapped the ground | per the permitted.
very hard and permitted This is within
across his face (possibly amendment the permitted
at Langata consequent for TC 31. To amendment
: . be slapped
camp causing ial) loss of very hard for TC31.
him to fall to consciousn | o< the face Paragraph 16
the ground essamount | s consistent | [POC refers to
and lose to an injury | \ith peing the TC being
consciousness.” | orinjuries | caused to fall | “knocked
not already | down and lose | unconscious”
pleaded consciousness. | and see his
within the | It clarifies the | witness
Particulars | effectofthe | statement
of Injury very hard slap. | paragraph 14.
and should The Claimant
not be It was ) specifically
itteq. | Teportedinthe | © . olo
perr.m.tte medical P
No injury : _ amendment
evidence: Mr
due to Heyworth [15- | 85 2@
falling nor 20i]and TC | Mmomentary
any head 17’s first loss of
injury has statement [15- | consciousness.
been 179],
pleaded. At | addressed by
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most the
relevant
Particulars
of Injury
assert a
mechanism
of potential
(unspecifie
d) injury.
2) D relies
upon Cs’
undertakin
g and the
court’s
ruling in
April
relating to
injuries not

D in cross
examination
[33-8023]

2) as above
and per
response to
D’s
Introduction at
para 6.

already
falling
within the
Particulars
of Injury.

3) Itis 3) D had
anyway opportunity_ to
incorrect | Cross examine
that D and
CTOSS- themselves

. raised the

examined . .

M issue \_Nlth_out
qualification

Heyworth |, that

‘on’ the fall instance: D

and head can ask

injury. The | further Part 35

transcript | questions of

passage Mr Heyworth

referenced | if necessary.

in fn2

entailed a

mere recital

of history

set out in

Mr

Heyworth'’s

report with
a view to
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confirming
its source.
D would be
prejudiced
in not
having
further
opportunit
y to cross-
examine
Mr
Heyworth
if this
amendmen
t were
permitted.

‘...one of his
finger thumb®
bones was
damaged the
day his hand
was cut at

Kamagutu
chief’s camp as

stated at
paragraph 38

above.’

1) This asserts
an injury to
the thumb,
which has
not already
been
pleaded
within the
Particulars
of Injury
and should
not be
permitted.

2) Drelies
upon Cs’
undertakin
g and the
court’s
ruling in
April
relating to
injuries not
already
falling
within the
Particulars
of Injury.

1) Thisisin
line with the
permitted
amendment to
TC 31; His
hand was
injured (cut)
during a
beating; he
raised his
hand to
protect
himself — a
digit was
damaged, the
clarification is
that it is the
thumb rather
than the
finger.

Clarification
has been
provided by
examination
by the medical
expert.

2) As above
per response
to D’s
Introduction
para 6.

Amendment
refused.

This is not an
amendment in
line with that
permitted to
TC31. The
Claimant has
alleged that
his hand was
cut. His
pleaded case
and evidence
was that a
finger bone
was damaged.
Importantly
TC19 has
never given
any evidence
whether
written or oral
saying that his
thumb had
been injured.
If this was a
possible error
then it should
have been
clarified and
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amended
prior to TC19
giving
evidence.

3) Further
and in any
event, TC19
gave no
written or
oral
evidence
asserting
that his
thumb had
been
injured. D
is
prejudiced
in having
no
opportunit
y to cross-
examine
him
further.

3) D had the
opportunity
to XX on his
hand injury as
TC himself
raised the
issue of his
hand injury
[33-2811];
they chose not
to do so.

Further, D did
XX the
medical
witness
extensively on
this injury and
did so in order
to undermine
the injury:
[33-8030 —
33-8035].

D also asked
questions
about the
thumb injury
in Pt 35
questions:
[15-222]
relating the
injury to the
hand to the
injury to the
thumb (not the
finger). This
indicates D
was prepared
to accept that
an injury to
the thumb
was sustained
during the
incident that
cut the hand.
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i.e. no
distinction
was drawn by
D.

That is
sufficient to
mitigate any
prejudice.
‘The Claimant (1)  This 1) Thisisan | Amendment
has suffered amendment | amendmentto | permitted, save
symptoms as | amounts toa |  lesser for the words
set outin the | pleading that allegation and | “and which Dr
medical TC19 has not | Femoves an Davidsson
T allegation of | recorded as
evidence but suffered . . "
hich do not sychiatric / recogn_lsgd nightmares”.
WAL 4o oL | Py ) psych injury; | In general this
satisfy the psychological | e jnsertion | amendment is
criteria fora | injury. of “whathe | permitted for
recognized’ However, it | describes as” | the reasons
psychological | goes on to is as per given in
injury; he assert that amendments | paragraphs 7-8
suffers from ‘the legal to TC 31 of the
what he effect’ of which was not | judgment. (Re:
describes as TC19's Objected to by “flashbacks”
flashbacks and | ‘symptoms’ | D; see the
which Dr is “a matter of comments on
Davidsson submission’. TC9and
e ) TC14).
recorded as That is at best H
: _ owever the
mghtmar.eSS inchoate and Court accepts
and ruminates | at worst the Defendant’s
about events | wholly point 3 that
that he feels unclear. there is no
have changed support for the
the course of assertion that
his life. The word
legal effect of “flashbacks™ at
this is a matter paragraph 45 of
for TC19’s
T ’ statement
submission. should be
equated with
what Dr
Davidsson
recorded as
nightmares.
Indeed, as Ms

Ruck helpfully
assisted, ICD10
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Diagnostic
Criteria for
Research
F43.1B are
suggestive of
nightmares
being distinct
from
flashbacks.

2) The
allegation
that TC19
experiences
‘what he
describes as
flashbacks’
merely
pleads
TC19's
alleged
terminology
(as anon-
medically-
qualified
Kikuyu
speaker) for
an aspect of
his
psychological
experience,
without any
particulars of
the intended
meaning.

3) Thereis
no support
for the
assertion that
the word
‘flashbacks’
at §45 of
TC19's
statement
[15-185]
should be
equated with

2) He refers to
what he
describes as
flashbacks in
his evidence
[15-185 8§45]
and that he
feels bad
when he
remembers the
suffering he
underwent.

A concession
has been made
to remove a
recognised
psychological
injury, but
what he
experiences
can still sound
in damages
and will be the
subject of
submission.

Dr
Davidsson’s
evidence
supports the
amendment
[15-245 to
246]; D was
able to cross
examine [33-
8941 — 33-
8949].

3) This is
accepted. The
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what Dr
Davidsson
recorded as
‘nightmares’.
The text of
§45 makes no
reference to

amendment is
not pursued.

nightmares
or dreams.
4) If, 4) what the
despite L%
volunteering | €XPEriences
that TC19 can still sound
in damages

hasnot | and will be the
‘recognised subject of

, submission.
psychologica
linjury’, RE
these undertaking:
amendments | See under
seek to assert | response to Ds
or support introduction
some form of | para 6.
compensable

injury, such
an allegation
is not
already
pleaded in
the
Particulars
of Injury.
The
amendments
therefore fall
outside the
scope of
permission
given in
respect of
the IPOCs
considered
in the April
judgment. D
relies upon
Cs’
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undertaking
and the
court’s
ruling in
April
relating to
injuries not
already
falling
within the
Particulars
of Injury.
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TEST CLAIMANT 20 - ELIZABETH WANGUI WAITHAKA
The draft amended Particulars of Injury are at §42, as follows:

“As a result of the Defendant’s alleged actions, the Claimant has suffered pain and
injury, incarceration, breaches of her human rights, loss and damage.

PARTICULARS OF INJURY/ BREACHES OF HUMAN RIGHTS

The Claimant is aged about 86 89 years of age having been born around 1928.
At the dates of the events complained of she was in her 20s.
Assault

Home Guards, Kenyan policemen and British soldiers stormed the Claimant’s home,
armed with batons, canes and rifles, causing her immense distress. Policemen and
Home Guards beat the Claimant, causing her pain, suffering and bruising;

During an interrogation, the Claimant was physically assaulted by policemen such
that she fell unconscious?, in the presence of British officers. She was hit on her back,
legs and hands. She was caused bruising, which resolved after around 2 months, as
set out at paragraph 21 herein. She was not given access to medical treatment and
instead, subjected to further forced labour, aggravating her injuries;

The Claimant was subjected to repeated physical assaults whilst she was working,
causing her pain, suffering and distress;

As pleaded at Paragraph 6 herein, the Claimant suffered joint pain from the beatings
and continues to do so; for the avoidance of doubt, she says that such pain was from
the time of the beatings onwards and she has not had a pain-free day sinceS.

The Claimant suffered post-traumatic stress disorder4;

Further particulars of the Claimant’s injuries-will-be are set out in the medical
evidence thatwillfollow;

It is likely that the history of assault and injury has aggravated the effects of natural
ageing so as to make the Claimant more infirm than would otherwise be the case;

The Claimant will refer to and rely upon the written and oral medical evidence
provided to the court by Ms McGuinness, Consultant physician, and Professor

Mezey.

2 Ref med report at [16-160] and evid in cross examination by C’s counsel [33-10262]

3 Ongoing pain: elicited at p.20 oral evid of Ms McGuinness [33-10251 - 10252]; D
was able to cross examine on arthritis and pain and did so for virtually all of the XX.
[33-10263; 33-10276 to 33-10289]

4 Professor Mezey, Answers to Part 35 Questions [16-215].
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Test Paragraph | Amendment | Agreed? Claimants’ Judge
Claimant | amended response
20 - 6 The Claimant | Not agreed as to 1) 842 refersto | Amendment
Elizabeth suffers poor | the addition of being his on refused.
Wangui health. The | ‘legs’ and the back, legsand |(i) Paragraph
Waithaka Claimant still | associated footnote. ha_nds when 42 of
experiences | 1) The terms of being assaulted TC20’s
pain to her §§28-30 of the by pollcemen. IPOC does
; 86 is a general
hands, knees, judgment dated statement of her allege that
shoulders, 27 April 2017 injury under she was hit
legs! and provided that “Background on her
back, caused the details”. The back, legs
by the amendments reference to and hands.
beatings she may not allege | “legs” appears However
suffered ‘any specific to have been there is no
during injuries not missed out of allegation
detention, already pleaded 86. Itisnot a at present
interrogation in the Particulars | NEW in
and forced of Injury’. D amendment and paragraph
labour, further relies | Was also dealt 6 to the
detailed upon C’s Wltg. n Ithe effect that
herein. She undertaking g\]/ei d:;;]ie [16- the
took the oath and the court’s 160]. Claimant
twice [33- ruling in April continues
1953], the l‘elaﬁng to 2) as above. It to suffer
first time injuries not was pleaded. pain in her
before already falhng legs_
Emergency within the 3) no delay; as (i) Therefore
was declared. Particulars of above. it is not
Injury. correct to
2) The amendment | 4) as above. say that
1 Ref Ms pleads an injury anything
McGuinness to the legs of other than
at para 36 TC20 that had suffering
and 43 of not previously bruising on
med report been pleaded. her legs
[16-160]. At no prior has been
stage had TC20 pleaded_ SO
alleged that she far (in
suffered from paragraph
any 42).
compensable (iii) Also
physical injury TC20 has
in respect of her never
legs. given

3) The delay in

evidence of
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that she was

in cross relating to knocked
examination injuries not unconscious. It
by C’s already falling | ; s that the
counsel [33- within the beating was
10262] Particulars of | sych that she
Injury. fell
2) On any sensible | unconscious.
understanding, | This is dealt

amending the continuing
pleading to leg pain.
include this
specific named
physical injury
is egregious.
Accordingly:
4) The amendment
falls outside the
scope of
permission
given in respect
of the IPOCs
considered in
the April
judgment.
42 Particulars of | Not agreed. See
Injury further below.
42 During an Not agreed. 1) This Amendment
interrogation, | 1) The terms of amendmentis | refused.
the Claimant §§28-30 of the within the There is no
was judgment dated | SCOP€ of the previous
physically 27 April 2017 permitted pleading of
assaulted by provided that ?l_rgeg f -n;ﬁ? © | oss of
policemen the allege s a consciousness
such that she amendments physical nor anything
fell may not allege | 455ault, with in TC20’s
unconscious?, ‘any specific beating to witness
in the injuries not various areas of | evidence to
presence of already pleaded her body (as support it.
British in the Particulars | pleaded and
officers. ofInjury’. D described).
further relies
upon C’s 2) She does not
2. Ref med undertaking g