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Deputy Judge Mathew Gullick:

A: Introduction

1.

Pepe’s Piri Piri (“Pepe’s”) and Rio’s Piri Piri (“Rio’s”) are competing fast food
franchise businesses. The Claimants are the companies which control the Pepe’s
franchise business and its branding. Their franchisees sell grilled chicken products to
members of the public. The “Piri Piri” style of cooking used by both Pepe’s and
Rio’s involves particular types of spicy marinade.

On the evening of 9 April 2016, during normal trading hours, the Pepe’s Piri Piri
chicken shop at 23A Gold Street in Northampton (“the Premises”) was closed. It
never re-opened. On or about 12 June 2016, a Rio’s Piri Piri chicken shop opened at
the Premises.

By this Claim, issued on 6 July 2016, the Claimants allege that the nine Defendants,
all of whom were involved to varying degrees with the Pepe’s chicken shop at the
Premises, with the nearby Rio’s chicken shop at 206 Wellingborough Road in
Northampton, or with both shops, committed various torts against the Claimants for
which it is said that they are liable in damages. The total amount claimed has varied
over time, however by the conclusion of the trial the Claimants’ claim for damages
was put at just over £500,000.

It is alleged that the Defendants conspired together to injure the Claimants’ business
by unlawful means and that they unlawfully interfered with the Claimants’ business.
It is further alleged that the First and the Third to Ninth Defendants committed the tort
of procuring a breach of contract, i.e. the franchise agreement between the Claimants
and the Second Defendant (“Food Trends”) under which the Premises was run by
Food Trends as a Pepe’s chicken shop.

Although this claim is brought in the name of both Claimants, Mr Jones QC conceded
that any judgment ought only to be entered in favour of the Second Claimant, to
which the franchise agreement relied on has been assigned by the First Claimant. Mr
Jones QC explained that the claim had been brought in the name of both the assignor
and the assignee of that agreement in case any point was taken about the validity of
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the assignment. For the purposes of this judgment, nothing turns on that issue and |
will refer throughout to “the Claimants”. It was also accepted by Mr Welch, on
behalf of the three limited companies named as Defendants, that insofar as those in
control of the companies were liable in tort to the Claimants, then the companies were
liable also. | shall therefore focus, in this judgment, on the actions of those
individuals.

Unless the contrary appears, references below in this judgment to the terms set out in
this paragraph should be understood as follows:

) “the parties” refers to the Claimants and the Defendants together, but
excluding Food Trends;

i) “the Defendants” refers to the First Defendant and the Third to Ninth
Defendants;

i)  “the Individual Defendants” refers to the First, Fourth, Fifth, Sixth and Eighth
Defendants;

Iv) “the Investors” refers to the Fourth, Fifth and Sixth Defendants.

A default judgment was entered against Food Trends on 19 August 2016, for damages
to be assessed. Food Trends was dissolved on 1 August 2017 and took no part in the
proceedings before me. | have not been asked to determine what sums might be due
to the Claimants from Food Trends under that judgment. The remaining Defendants
deny all the allegations made against them.

During the course of the trial, | delivered two ex tempore judgments on applications
made by the Claimants. The first, on the morning of the second day of the trial, was
on an application for permission to call further expert and factual witness evidence in
response to the content of the Defendants’ expert’s report. I allowed that application
and also permitted the Defendants to rely on a supplemental report from their expert
replying to the Claimants’ further evidence. I shall address that evidence later in this
judgment. The second ruling, on the morning of the last day of the trial, was on an
application to amend the Claimants’ costs budget. In the event, that application was
largely disposed of by agreement although | did determine a handful of disputed
items. That costs budgeting decision is not material to this judgment.

The first and last days of the trial were occupied by the applications to which | have
already referred and by the opening and closing submissions of counsel. Each of Mr
Jones QC, Mr Coulter and Mr Welch made both an opening and a closing speech. |
heard evidence from the witnesses of fact and from the experts over the intervening
period of six days.

At the outset, | express my gratitude to all counsel who appeared in this case for the
considerable assistance provided to me. | also thank all the parties and legal
representatives for their co-operation during the hearing, which ensured that it was
completed within its revised time estimate of eight days.

B: Factual Background
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In this section, | will set out the material factual background as it appears from the
uncontroversial parts of the witness and documentary evidence.

[a] The establishment of Pepe’s Piri Piri

12.

13.

14.

15.

16.

From 1995, Mr Munir Hussain (“Mr Hussain”) had been operating a video rental
business in Watford. In 2003, he was approached by one of his customers, Mr
Muhammad Naeem (“Mr Naeem’) who was interested in setting up a fast food shop.
In 2004, Mr Hussain funded the purchase of a fast food chicken shop in Luton. This
shop was managed by Mr Nacem and had the name “Roosters Chicken”. Mr Hussain
continued to run his video rental business.

In 2006, Mr Hussain developed a new fast food chicken concept called “Pepe’s Piri
Piri”. He converted his video rental store in Watford into the first Pepe’s chicken
shop, which he operated as a sole trader. Mr Naeem managed both the Roosters’ shop
in Luton and the Pepe’s shop in Watford. In 2007, the Luton shop became a second
Pepe’s. In 2009, a third Pepe’s shop was opened in Harrow. These stores were all
owned by Mr Hussain and managed by Mr Naeem.

Between 2007 and 2009, Mr Hussain received requests from third parties to establish
new Pepe’s shops on a franchise basis. Mr Hussain did not have the ability to run a
network of franchisees, but in 2009 he decided to develop that ability. He therefore
incorporated the First and Second Claimants, established a Head Office and recruited
several new members of staff. Mr Hussain became, and remains, the Chief Executive
Officer of Pepe’s. Mr Naeem was promoted to Head of Operations. Mr Hussain also
contracted Business Options, a specialist franchise consultancy run by Mr Clive
Sawyer (“Mr Sawyer”). Mr Sawyer was subsequently referred to as Pepe’s Head of
Franchising, although he was, and remains, a part-time consultant to Pepe’s rather
than being an employee.

The first four Pepe’s franchises, all located in Greater London, were established in
late 2010 and early 2011. Since then, the business has expanded and there are now
more than 75 franchised Pepe’s shops in operation in the United Kingdom, as well as
further franchises in several other countries.

In March 2013, Mr Naeem resigned from his employment with Pepe’s. In due course
he set up his own franchise business, named “Rio’s Piri Piri”. As its name suggests,
Rio’s is a direct competitor to Pepe’s. It too is involved in the retailing of Piri Piri
chicken and it operates using a similar franchise business model.

[b] The Northampton Pepe’s Franchise

17.

18.

In the latter part of 2009, Mr Masroor Qureshi (“Mr Qureshi”) approached Mr
Hussain about the possibility of establishing a Pepe’s franchise. Mr Qureshi had
moved to the United Kingdom from Pakistan earlier in 2009. Mr Hussain told Mr
Qureshi that he was not at the point ready to begin establishing franchises but that
they could discuss the possibility further in the future.

At about the same time as he met with Mr Hussain, Mr Qureshi also came into contact
with the First Defendant, Mr Muhammad Junaid (“Mr Junaid”). Mr Qureshi and Mr
Junaid lived near to each other and their children attended the same school. Mr
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19.

20.

21.

22.

23.

Junaid was also looking for potential business opportunities and was considering the
food industry. Mr Qureshi and Mr Junaid decided that they would like to establish a
Pepe’s franchise together.

In early October 2010, Mr Hussain decided to grant a Pepe’s franchise to Mr Qureshi
and Mr Junaid, who had already been searching for a suitable location. In September
2010 they had alighted upon the Premises at Gold Street in Northampton with the
assistance of Mr Krishan Patel, a surveyor who worked for Pepe’s property agents.
The Premises was approved by Pepe’s Head Office as an appropriate location for a
franchise to be established. Mr Junaid and Mr Qureshi produced a business plan, with
the assistance of Pepe’s Head Office, which anticipated set-up costs of £160,000 and
in due course monthly sales of just under £52,000, with the objective of a 40 per cent
net profit margin within the first year of business.

Mr Qureshi and Mr Junaid incorporated Food Trends to operate the proposed Pepe’s
franchise at the Premises. On incorporation, Mr Qureshi and Mr Junaid each held 50
per cent of the shares in Food Trends. They were both directors of Food Trends. In
their respective capacities as directors of Food Trends, they signed a franchise
agreement (“the Franchise Agreement”) between Food Trends and Pepe’s on or
around 29 April 2011. The Franchise Agreement was for a period of 10 years and
provided, amongst other things, for Food Trends to pay Pepe’s a monthly
management fee of £1,000 plus VAT escalating at 5 per cent per annum for the
duration of the agreement.

Also acting as directors of Food Trends, Mr Junaid and Mr Qureshi signed a lease for
the Premises on 13 July 2011, for a term of 15 years. The initial rent was £11,500 per
annum, rising to £23,000 per annum in the second year of the lease and further
increasing in subsequent years. The landlord had an option to determine the lease
early, exercisable on 13 July 2020 with one year’s prior notice. Both Mr Qureshi and
Mr Junaid personally guaranteed Food Trends’ obligations under that lease.

The Premises had to be refurbished and fitted out as a Pepe’s shop. Mr Qureshi and
Mr Junaid each borrowed substantial sums of money, which they in turn loaned to
Food Trends, to enable this to be done. Mr Qureshi borrowed £40,000 from a friend.
Mr Junaid borrowed £40,000 from his brother-in-law, the Sixth Defendant, Mr Razi
Siddiqui (“Mr Razi”). Their family relationship arises because Mr Junaid’s wife, Dr
Asma Ali (“Dr Ali”) and Mr Razi’s wife, Mrs Khudeja Razi (“Mrs Razi”) are sisters.
Mrs Razi is the Eighth Defendant in this Claim.

The Pepe’s franchise thus established commenced trading at the Premises on 11
September 2011. Thereafter, the Pepe’s chicken shop at the Premises continued
trading until 9 April 2016, a period of just over four and a half years. In 2012, a home
delivery service was established. At the outset, Food Trends incurred a substantial
debt to Pepe’s in respect of services provided to it by Pepe’s. By April 2012, this debt
had reached £19,940.00. It had still not been cleared by April 2015, when it stood at
£11,735.50.

[c] The involvement of the Investors
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24,

25.

26.

27.

28.

29.

30.

In 2014, Mr Razi requested the repayment of the balance of the loan that he had made
to Mr Junaid in 2011. Mr Junaid was not however in a position to repay that money.
Mr Qureshi was also in debt to family and friends.

Mr Razi introduced Mr Qureshi and Mr Junaid to two of his friends, Mr Adib Ahmad
(“Mr Adib”) and Mr Hasib Ahmad (“Mr Hasib”). Mr Adib and Mr Hasib are
brothers. They are the Fourth and Fifth Defendants in this Claim. Mr Razi, Mr Adib
and Mr Hasib all worked in the field of information technology. None of them had
experience of the food industry.

Mr Razi, Mr Adib and Mr Hasib together proposed to invest £100,000 into Food
Trends. They incorporated the Third Defendant, Optimum Services Intelligence
Limited (“OSI”). OSI was to be the vehicle for the proposed investment into Food
Trends. Each of them owned one third of the shares in OSI.

During March and April 2014, Food Trends was valued by an accountant, Mr Musa
Patel. The valuation was done on the basis of projected profits rather than past
performance; the third and final version of the valuation put the value of Food Trends
at £292,000. Based on that figure, it was agreed that 34 per cent of the shares in Food
Trends would be exchanged for the proposed £100,000 investment. A contract (“the
Purchase and Sale Agreement”) providing to this effect was signed between OSI and
Food Trends on 28 May 2014. The agreement was drafted by Mr Adib. Each of the
Investors signed in his capacity as a director of OSI and Mr Qureshi and Mr Junaid
signed as directors of Food Trends. This agreement stated that Food Trends was
running a franchise business and that the Franchise Agreement and the lease of the
Premises were attached to the Purchase and Sale Agreement as appendices. It
provided for Food Trends’ profits to be distributed by way of dividend. It further
provided in Clause 12.2 for a possible buy back of the shares in Food Trends from
OSI “after a minimum of 24 to 30 months™.

Consequent upon this agreement, 34 per cent of the shares in Food Trends were
transferred to OSI. Mr Qureshi and Mr Junaid then held 33 per cent each. The
£100,000 invested into Food Trends by OSI was divided into three parts. Both Mr
Qureshi and Mr Junaid received £40,000 to repay the loans that they had made to
Food Trends in 2011. Mr Junaid, in turn, used his £40,000 to repay the loan made to
him by Mr Razi, which had been called in. The balance of £20,000 was left in Food
Trends. Pepe’s Head Office was not at this point informed about the investment into
Food Trends by OSI or about the transfer of 34 per cent of the shares in Food Trends.

In June 2014, agents acting for the landlord of the Premises requested payment of
outstanding rent from Food Trends, in the sum of £71,400. The arrears of rent had
arisen because the landlord had never demanded payment of the rent from Food
Trends and the rent had simply not been paid. Both Mr Qureshi and Mr Junaid
received notices informing them of their personal liabilities as guarantors under the
lease.

On 22 July 2014, Mr Junaid emailed Pepe’s Head Office, copying in Mr Qureshi,
stating that he and Mr Qureshi had “struggled for almost three years” and that they
wished to sell the Northampton Pepe’s franchise. Pepe’s gave permission for a sale to
take place. However, the business was not sold. A reduced sum in respect of the
outstanding rent was negotiated with the landlords’ agents. However, this could not
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be paid immediately; neither Mr Qureshi nor Mr Junaid was in a position to put
further funds into Food Trends. They therefore approached the Investors. It was
agreed that OSI would invest a further £44,000 into Food Trends, in exchange for a
further 16 per cent of the shares. OSI’s shareholding in Food Trends was thereby
increased to 50 per cent by the transfer of shares from both Mr Qureshi and Mr
Junaid. They then held 25 per cent of the shares each.

31.  Again, Pepe’s Head Office was not informed about the further investment by OSI or
about the transfer of further shares in Food Trends to OSI. At this point, Pepe’s Head
Office was entirely unaware of the involvement of OSI and the individuals who stood
behind it.

[d] The Wellingborough Road Rio’s shop

32. During the summer of 2014, Mr Qureshi and Mr Junaid together paid a visit to Mr
Naeem, who had by this point established Rio’s, at his office in Croydon. At or about
the same time, Mr Junaid searched for premises in Northampton at which to open a
second business. He was shown premises at 206 Wellingborough Road in July 2014.

33. During the period when plans were being made for the opening of what became the
Rio’s chicken shop at 206 Wellingborough Road, Mr Junaid continued as a director of
Food Trends. He continued to work in the Pepe’s shop at the Premises.

34. In January 2015, the Seventh Defendant, Infiniti Foods Limited (“Infiniti”) was
incorporated. Mrs Razi was at that point the sole shareholder and director of Infiniti.
Mrs Razi, like her husband, had no experience of the fast food business. A planning
application for 206 Wellingborough Road was submitted to Northampton Borough
Council on 21 April 2015. The applicant was Mrs Razi. Mr Junaid acted as planning
agent. It was intended that 206 Wellingborough Road would be operated as a Rio’s
franchise.

[e] Mr Junaid’s resignation as a Director of Food Trends

35.  During the latter part of 2014 and in early 2015, Mr Junaid sought advice from several
firms of solicitors regarding the ability of a director of Food Trends to remain as a
director of that company whilst operating a competing franchise business. In
particular, Mr Junaid was concerned that this might breach the Franchise Agreement
between Pepe’s and Food Trends. On 20 April 2015, a document was filed at
Companies House recording Mr Junaid’s resignation as a director of Food Trends,
effective from 6 October 2014.

[f] Setting up Rio’s at Wellingborough Road

36. On 12 May 2015, Infiniti and Mr Junaid signed a contract, the “Setup and
Management Agreement”. Mrs Razi signed the agreement on behalf of Infiniti, of
which she was still the sole director. This agreement provided that Mr Junaid would
receive a fixed fee of £12,000 for setting up the Rio’s franchise in Wellingborough
Road, and that he would be responsible for the day-to-day running and general
management of the business, in return for 30 per cent of the monthly profits. Mrs
Razi was at this point, and remained, the sole director of Infiniti. On 27 July 2015,
the Rio’s franchise fee of £5,000 was paid by electronic transfer to Rio’s, from Mrs
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Razi’s bank account. In August 2015, Infiniti entered into the lease for 206
Wellingborough Road. Again, Mrs Razi signed the lease on behalf of Infiniti.

The Rio’s chicken shop at 206 Wellingborough Road opened for business at the
beginning of February 2016. At this point, Mrs Razi resigned as director of Infiniti.
However, she remained the sole shareholder of Infiniti. Mr Asad Tasleem (“Mr
Tasleem”) then became the sole director of Infiniti.

[¢] The October 2015 letter from Pepe’s

38.

39.

40.

On 9 October 2015, Mr Sawyer, acting as Pepe’s Head of Franchising, wrote letters to
Mr Qureshi and Mr Junaid. Those letters were in materially identical terms and set
out various alleged breaches of the Franchise Agreement between Pepe’s and Food
Trends. The basis of the alleged breaches was that it had come to Pepe’s attention
that Mr Junaid was no longer a director of Food Trends and that Pepe’s had been led
to believe that Mr Junaid was in the process of setting up a competing business.
Pepe’s was concerned that there might have been a change in the ownership or control
of Food Trends, the business that operated its franchise, which was prohibited by the
terms of the Franchise Agreement. Pepe’s was further concerned that Mr Junaid
might have breached the terms of the Franchise Agreement that prohibited him from
involvement in a similar business without the written consent of Pepe’s. The letter
indicated that the Franchise Agreement might, if the allegations were correct, be
terminated.

Mr Qureshi responded to Mr Sawyer by email on 12 October 2015 stating that Mr
Junaid was no longer a director of Food Trends and that he had been working as
“floor staff” at the Premises “as and when required by management”. Mr Qureshi
informed Mr Sawyer that Mr Junaid had no access to any confidential information
about the running of the Pepe’s franchise and that he was not in a position to access
any such information. He stated that he had no knowledge of Mr Junaid being
involved in a competing business. On 15 October 2015, Mr Junaid responded to Mr
Sawyer, again by email, in similar terms although he did not positively state that he
was not involved in a competing business. He stated that he had not been a director of
Food Trends “for more than a year now” and concluded the email by stating that he
was “only working as staff on [an] as and when required basis”.

Mr Sawyer was not satisfied with the response from Mr Junaid, who had not said
whether or not he was involved in a competing business. He therefore instructed Mr
Qureshi to prevent Mr Junaid from working at the Premises and informed Mr Junaid
that he had done so.

[h] The shareholdings in Food Trends & Food Trends’ accounts

41.

Foods Trends’ Annual Return at Companies House filed on 27 October 2014 reflected
the position in relation to shareholdings to which | have referred at paragraph 30
above. When the next Annual Return was filed on 26 October 2015, this recorded
that Mr Junaid had transferred his shares in Foods Trends to Mr Qureshi on 17
November 2014 and that OSI had transferred its shares in Food Trends to Mr Qureshi
on 12 January 2015. Mr Qureshi was thereby recorded as being, as at 26 October
2015, the holder of 100 per cent of the shares in Food Trends, as well as the sole
director of Food Trends. On 10 March 2016, a further Annual Return was filed
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recording that as at that date, OSI held 75 per cent of the shares in Food Trends, with
Mr Qureshi holding 25 per cent. The date of the transfer to OSI was stated to be 10
March 2016, i.e. the date of filing of the return.

At this point | should refer to what is stated in the accounts filed by Food Trends at
Companies House for its accounting years ending on 30 September 2013 and 30
September 2014. These were abbreviated accounts and so did not disclose Food
Trends’ turnover or what profit, if any, it made. They record however that Food
Trends’ net liabilities had grown from £152,846 at 30 September 2012 to £293,525 at
30 September 2014, this latter figure being given in the final set of accounts that were
filed on 30 June 2015. These accounts were prepared by a firm of chartered certified
accountants, ASK Accountants UK Ltd, and were stated to be approved by Mr Junaid
in the capacity of director, on behalf of the board of Food Trends.

[i] The events of March and early April 2016

43.

44,

45,

46.

47.

On 6 March 2016, Mr Qureshi, Mr Junaid, Mr Razi, Mr Adib, Mr Hasib all attended a
meeting at Mr Razi’s house to discuss their business arrangements. The meeting was
not minuted, but Mr Razi prepared an agenda in an email which referred amongst
other things to a potential meeting with Mr Hussain regarding the contract for the
Pepe’s franchise, and the sharing of staff and resources between both the Pepe’s and
Rio’s franchises in order to reduce costs.

On 15 March 2016, the Ninth Defendant (“Optifoods’) was incorporated, with OSI as
its sole shareholder and each of the Investors as a director.

On 21 March 2016, Mr Razi circulated an email to Mr Qureshi, Mr Junaid, Mr Adib
and Mr Hasib in which he referred to having “several individual meetings with all the
stakeholders” following the meeting on 6 March and setting out what he described as
“steps to resolve [the] current situation”. These steps included the dissolution of Food
Trends, the surrender of the lease of the Premises and the transfer of Food Trends’
assets to a new company, which would also take over the lease of the Premises. Mr
Razi stated that it was the accountant’s advice that Food Trends was in “negative
equity” and that the company should be dissolved immediately “to reduce liabilities
and cost savings”. Mr Razi recorded that Mr Qureshi had told him that he was only
willing to work as a staff member, rather than take responsibility for the business,
unless “all the shareholders agree to his model, which he presented in shareholders
meeting”.

On 25 March 2016, Food Trends and OSI entered into an “Asset Purchase
Agreement” whereby OSI purchased all the assets of Food Trends, save the lease of
the Premises, for the nominal sum of £1. The agreement was signed by Mr Adib on
behalf of OSI and by Mr Qureshi on behalf of Food Trends, their signatures being
witnessed by Mr Junaid and Mr Razi.

On 6 April 2016, Northampton Borough Council’s Food Safety Officer wrote to Food
Trends with a report of a visit to the Premises that had been undertaken on 9 March
2016. This visit resulted in a rating of one on the National Food Hygiene Rating
System (the maximum score being five), and a corresponding requirement for
significant improvements in the hygiene standards at the Premises. A formal schedule
of works required by the Council was enclosed, including several repairs, the cleaning
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49,

50.

o1,

52.

of the extraction unit and a general deep clean of the rear area of the Premises.
Several incidents of very poor food hygiene practices were recorded by the inspection
team and instructions were given to improve the practices employed at the Premises
and the training of staff, with a review of progress to follow after eight weeks.

On 6 April 2016, Food Trends’ new accountants, QP Accountants, sent a draft VAT
return by email to Mr Qureshi. This was for the quarter ending on 29 February 2016.
It recorded Food Trends’ sales for that quarter as being £71,744.42, exclusive of
VAT, and the cost of sales as being £70,216.92, exclusive of VAT. These figures
were similar to the figures that had been declared for the preceding quarter, in a return
filed on 7 January 2016. That return recorded quarterly sales of £71,453.00, exclusive
of VAT, with the cost of sales being £64,150.00 exclusive of VAT.

On 8 April 2016, Mr Qureshi as director of Food Trends signed a deed of surrender in
respect of Food Trends’ lease of the Premises which released Food Trends, Mr Junaid
and Mr Qureshi from their obligations under that lease. On the same day the
Investors, as directors of Optifoods, signed a new lease of the Premises for a term of
25 years, commencing immediately. Each of the Investors personally guaranteed
Optifoods’ obligations under that lease.

On 9 April 2016, Mr Qureshi signed an application to strike off Food Trends from the
Register of Companies. He had sent an email to Food Trends’ accountant on 8 April
2016 stating that he planned to send this form to all vendors and creditors, asking the
accountant to let him know if there was anything to be added.

At 2:50 pm on the afternoon of 9 April 2016, Mr Qureshi sent Mr Hussain an email in
which he thanked him for “taking out time to discuss the current situation of Pepe’s
Piri Piri Northampton”. In the email, Mr Qureshi blamed Mr Junaid for what he
described as Food Trends’ “negative balance sheet” and stated that the accountant had
strongly recommended dissolving Food Trends. Mr Qureshi said that he had decided
“not to take his [i.e. Mr Junaid’s] liability on my shoulders and [to] dissolve Food
Trends Ltd.” He proposed a meeting to “discuss the credibility and ability of new
franchisee” and stated that he had “informed them to fill [in] the application form and
email back to Pepe’s before meeting.”

On the evening of 9 April 2016, Mr Junaid, Mr Razi, Mr Adib and Mr Hasib went to
the Premises during normal trading hours. They closed the shop. Mr Qureshi sent Mr
Hussain a text message at 11:16 pm in which he stated: “... I was informed by staff
that they have closed the shop. | am not sure what their intensions [sic] are, | am
quite concern [sic] about their motives and would like to discuss it with you on an
emergency basis...”

[1]1 Events following the closure of the Pepe’s franchise at the Premises

53.

54,

On 11 April 2016, Mr Qureshi went to Pepe’s Head Office where he met with Mr
Hussain, Mr Sawyer and Mr Khan. They discussed the circumstances surrounding the
closure of the Premises on 9 April. Following the meeting, Mr Sawyer contacted
Pepe’s solicitors, Boddy Matthews.

On 12 April 2016, Boddy Matthews, sent a “Notice of Breach and Rectification”
addressed to the directors [sic] of Food Trends Ltd and also addressed, separately, to
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Mr Qureshi. This stated that Foods Trends was in breach of its obligations under the
Franchise Agreement, amongst other things because it had surrendered the lease of
the Premises. Boddy Matthews stated that Pepe’s view was that this was a deliberate
attempt to seek to introduce a competing business. They stated that, ““... Mr Qureshi
intimated that its [i.e. Food Trends’] majority shareholder OSI was seeking to take or
had taken an interest in the Premises itself for the purpose of either preventing the
Franchise Business to operate or for its own purposes of operating in breach such
Business or operating a competing business in which it seems interested parties are
involved.”

Boddy Matthews’ letter also referred to Mr Junaid having continued his connection
with Food Trends despite being involved with a competing business. The letter stated
that Food Trends had no right to assign, delegate or transfer performance of the
Franchise Agreement to OSI. It further stated that “all goods and services” provided
to Food Trends under the Franchise Agreement were suspended with immediate effect
until rectification of the alleged breaches. The required eight steps by way of
rectification included “a legally binding agreement to ensure that the Franchise
Business can continue to operate under the terms of the Franchise Agreement for its
duration at the Premises...”, written undertakings from Mr Qureshi and others
regarding the operation of the business and further personal guarantees from Mr
Qureshi and from each shareholder. The letter stated that the suspension would last
until 7 June 2016 or the date of rectification in accordance with Pepe’s requirements,
whichever was the earlier. Boddy Matthews stated: “During this period you will not
be entitled to trade. We therefore recommend you take this action urgently.”
(emphasis in the original). Mr Sawyer and Mr Qureshi arranged by email for the
latter to be present at the Premises during the afternoon of 12 April 2016 so that he
could take delivery of the letter.

Mr Qureshi forwarded a copy of Boddy Matthews’ letter by email to Mr Razi at 7:43
pm that evening, stating: “When I was leaving store got this notice from Pepe’s. It
looks like T am in deep trouble, please advise how to proceed further.” At midnight,
Mr Razi responded, copying in Mr Adib and Mr Hasib, stating that on a number of
occasions Mr Qureshi had been asked to inform Pepe’s of OSI’s involvement and to
arrange a meeting with Pepe’s to discuss the future. He noted that this had not been
arranged, that OSI had no contract with Pepe’s and that OSI could not now trade as
Pepe’s Piri Piri. He asked Mr Qureshi to arrange for all Pepe’s branding and signage
to be collected from the Premises and requested that he refrain from entering the
Premises and return his keys. Mr Qureshi forwarded that email to Mr Sawyer, who
advised him on the terms of a response. At 10:22 am on 13 April 2016, Mr Qureshi
responded to Mr Razi stating that he had arranged a meeting between the Investors
and Mr Hussain for 2 pm on 11 April 2016, but that Mr Razi had told him that they
were busy and would arrange the meeting themselves. He noted that the Franchise
Agreement had not been terminated and asked Mr Razi whether he wished to rectify
the breaches of the Franchise Agreement and continue to trade as Pepe’s, “or you
wish to discontinue with the Pepe’s”. On 15 April 2016, Mr Qureshi sent Mr Sawyer
a text message in which he told Mr Sawyer that “without any hesitation they want to
continue with Pepe’s”, that “they” wanted to meet with him directly and that he had
given “them” Mr Sawyer’s mobile phone number.
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On 19 April 2016, Pepe’s Area Manager, Mr Muzammal Hussain, visited the
Premises. There were builders present who did not allow him to go inside. He sent
Mr Sawyer a photograph of the exterior of the Premises showing that the Pepe’s
signage had been covered up.

On instructions from Mr Sawyer, Boddy Matthews contacted OSI’s solicitors on 26
April 2016 to arrange a meeting between Pepe’s and the Investors. That meeting took
place on the following day, 27 April 2016. Mr Razi, Mr Adib and Mr Hasib went to
Pepe’s Head Office. They met with Mr Hussain and Mr Sawyer. Although the
meeting was expressed to be on a “without prejudice” basis, something reflected in
the note of the meeting prepared by Pepe’s, all those present gave evidence about
what had happened during the meeting and the note of the meeting was included in
the trial bundle. | proceed on the basis that, insofar as any part of the meeting may
have been privileged, such privilege has been waived; no party made any claim to
privilege before me. At the meeting, Mr Razi, Mr Adib and Mr Hasib proposed that
Pepe’s should take over the running of the franchise at the Premises, stating they were
not experienced in the food business and had no intention of running the store
themselves. This was not, however, acceptable to Pepe’s. The meeting therefore
ended without agreement.

During May 2016, several visits to the Premises were made by Pepe’s staff. These
showed that the Premises remained closed for business, with the Pepe’s signage
covered up and the windows whitened out with paint. On 12 May 2016, a supplier
attended the Premises to remove a leased vending machine. The supplier sent several
photographs of the Premises to Mr Sawyer including a photograph of the interior
which showed a distinctive design of red peppers on a dark background which
appeared on the interior wall near to the front window.

On 27 May 2016, Pepe’s wrote to Food Trends to terminate the Franchise Agreement
due to an alleged material breach, i.e. the surrender of the lease of the Premises. It
was said that this was a breach of Clause 16.3.2 of the Franchise Agreement, that
Food Trends was thereby in repudiatory breach of contract and that Foods Trends
should take the required steps consequent upon termination that were set out in the
Franchise Agreement.

In early June 2016, the Premises re-opened as a Rio’s franchised chicken shop. The
exact date on which the Premises re-opened as a Rio’s is not clear from the evidence,
but it had certainly been fitted out as a Rio’s store by 8 June 2016 when Mr Khan was
sent a picture of the Premises prominently displaying Rio’s signage, although it was
not yet open for business at that point. It had however opened for business by 12 June
2016.

In June 2016, Mr Qureshi met with Mr Sawyer at the latter’s request. What he told
Mr Sawyer formed much of the factual basis for the Claim now brought against the
Defendants, which was issued on 6 July 2016. In August 2016, Mr Qureshi
forwarded Mr Sawyer a number of emails from Mr Junaid dating back to 2014
regarding the operation of the Pepe’s franchise at the Premises and the Rio’s franchise
at Wellingborough Road.

C: The Claims Made Against the Defendants
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[a] The three causes of action
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On 6 July 2016, the Claimants issued this Claim. The Particulars of Claim were filed
with the Claim Form. They were signed with a statement of truth by Mr Hussain,
acting on behalf of both Claimants. They allege, in broad terms, that the Defendants
were all part of a conspiracy to injure the Claimants’ business and that the Claimants’
business has suffered significant losses as a result. Specifically, they allege the
following against each of the Defendants:

i) That they procured breaches of the Franchise Agreement by Food Trends;

i) That they unlawfully interfered with the Claimants’ interests by causing,
encouraging, permitting or facilitating:

a) Food Trends’ breaches of the Franchise Agreement; and/or
b) The Rio’s shop at 206 Wellingborough Road; and/or
C) The termination of the Franchise Agreement.

iii)  That they conspired with each other to cause, encourage, permit or facilitate
Food Trends’ breaches of the Franchise Agreement and/or the Rio’s shop at

206 Wellingborough Road.

In relation to the third of these allegations, | note that the conspiracy alleged by the
Claimants is one between the Defendants alone; it is not alleged that any other person
was a party to the alleged conspiracy.

Although paragraph 40 of the Particulars of Claim refers to the likelihood of the
allegations against the Defendants being amended following disclosure or following
cross-examination at trial, no application was in fact made. Nor did the Claimants file
any Replies to the Defences filed by the Defendants.

The Defendants deny the allegations against them and deny that they committed any
torts against the Claimants. They further deny that, even if the torts are established,
they are liable to pay damages.

[b] The acts complained of

66.

For the purposes of each of the three pleaded causes of action, the Claimants allege
that the Franchise Agreement was breached and that as a consequence of such
breaches the Defendants are liable to the Claimants in tort. In respect of each of the
Defendants, and each of the three causes of action, the same clauses of the Franchise
Agreement are relied on in the Particulars of Claim as having been breached:

i) Clause 6.1.3, which provides that the Franchisee (i.e. Food Trends) shall
“observe and perform the agreements, obligations, covenants and stipulations
contained or referred to in any lease of the premises.”

i) Clause 6.1.5, which provides that the Franchisee shall “not assign or otherwise
dispose of the lease of the Premises to any person other than a buyer of the
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i)

vi)

vii)

viii)

Business pursuant to and in accordance with the provisions of this
agreement.”

Clause 6.1.8, which provides that the Franchisee shall “display such Signage
at the Premises as required by the Franchisor. Where the Franchisor has
provided the Signage as part of the Initial Package then the Franchisee
acknowledges that the signage is provided on loan by the Franchisor for a one
off cost and the Franchisee will strictly comply with the terms set out in
Schedule 4.”

Clause 6.1.10, which provides that the Franchisee shall “ensure that the
Premises meet the Franchisor’s specifications of a typical Pepe’s Piri Piri
branded restaurant at all times and not carry out any alterations whether
external or internal to the structure or layout of the Premises without the
Franchisor’s prior written consent.”

Clause 6.3.6, which provides that the Franchisee shall “ensure that the
Premises are open for trading between the hours specified in the Operations
Manual or by the Franchisor subject to any restrictions contained in the lease
of the Premises.”

Clause 6.3.16, which provides that the Franchisee shall “ensure that it is
creditworthy at all times and that adequate finance is available to it to enable
it to perform its obligation under this agreement and by way of working
capital.”

Clause 6.3.22 which provides that the Franchisee shall “not do or permit to be
done anything which may bring the Intellectual Property into disrepute or
which may damage the interests of the Franchisor or any member of the
Pepe’s Piri Piri Network.”

Clause 8.1.3 which requires the Franchisee to pay to the Franchisor, “without
any deduction or set-off... the Management Fee on the fifth working day of the
Month following the month to which the fee relates. The Management Fee
shall be increased by 5% in each year of the Term such increase to take effect
on 1% January.”

Clause 14.3, which provides, “The Franchisee and the Guarantor shall during
the Term and thereafter keep this agreement confidential and not disclose or
permit the disclosure of any of its contents to anyone other than its [sic]
professional advisors and then only if such disclosure is made to them in
confidence.”

Further, in respect of each of the Defendants it is alleged that the Defendant caused,
encouraged, permitted or facilitated Food Trends to commit a material breach of the
Franchise Agreement. The provision relied by the Claimants is Clause 16.3.14, which
provides:

“16.3

The Franchisor may, without prejudice to any other rights or remedies
available to it, terminate this agreement by written notice to the Franchisee,
upon a material breach of this agreement and the following shall be deemed
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to be a material breach but the list shall not be deemed to be exhaustive,
and upon such termination all rights of the Franchisee under this
agreement shall cease:

16.3.14  if the Franchisee or the Guarantor behaves in an immoral manner or
in any other way which brings the Franchisor or the Franchisee into
disrepute...”

| note that it is not alleged in the Particulars of Claim that any of the Defendants
themselves behaved in an “immoral manner” or indeed in any other way that might
amount to a material breach as defined by Clause 16.3.14 of the Franchise Agreement.
Rather, the sole allegation is that Food Trends behaved in an “immoral manner” and
that the Defendants’ liability flows from that. Particulars of the alleged immorality on
the part of Food Trends were not, however, pleaded.

It is also alleged against each of the Defendants in respect of all three pleaded causes
of action that they caused, encouraged, permitted or facilitated the opening of the
Premises as a Rio’s Piri Piri franchise, defined in paragraph 37 of the Particulars of
Claim as “the Competing Operation”. It is therefore alleged that the opening of “the
Competing Operation” was:

) a breach of the Franchise Agreement by Food Trends, procured by each of the
Defendants, although no particulars are given of which parts of the Franchise
Agreement were thereby breached:;

i) an unlawful interference with the Claimants’ interests by the Defendants;

iii)  anactionable conspiracy by the Defendants.

Finally, it is alleged that each of the Defendants caused, encouraged, permitted or
facilitated the termination of the Franchise Agreement, which it is alleged was an
unlawful interference with the Claimants’ interests.

D: The Law

[a] Conspiracy to injure by unlawful means

69.

70.

The tort of conspiracy has two branches: conspiracy to injure by lawful means and
conspiracy to injure by unlawful means. This judgment is not concerned with the
former branch of the tort, which requires that the predominant purpose of the
defendant is to injure the claimant; that is not alleged in this Claim.

The basic ingredients of the tort of conspiracy where the allegation is of conspiracy to
injure by unlawful means were summarised by Morgan J in Digicel (St Lucia) Ltd v
Cable & Wireless plc (“Digicel”) [2010] EWHC 774 (Ch) in Annex | to his judgment,
at [2]:

“... The necessary ingredients of the conspiracy alleged are: (1) there must be a
combination; (2) the combination must be to use unlawful means; (3) there must
be an intention to injure a claimant by the use of those unlawful means; and (4)
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the use of the unlawful means must cause a claimant to suffer loss or damage as a
result.”

A combination between two or more persons for the purpose of this tort need not be
express: “it is sufficient if two or more persons combine with a common intention, or,
in other words, that they deliberately combine, albeit tacitly, to achieve a common
end”. See Kuwait Oil Tanker Co SAK v Al-Bader (No.3) [2000] 2 All ER (Comm)
271, CA, (“Kuwait Oil”) at [111]. It is, however, “not necessary for the conspirators
all to join the conspiracy at the same time, but ... the parties to it must be sufficiently
aware of the surrounding circumstances and share the same object for it properly to be
said that they were acting in concert at the time of the acts complained of...”: see
Kuwait Oil at [111]. It is a rare case where there is evidence of an agreement and, in
most cases, "...it will be necessary to scrutinise the acts relied upon in order to see
what inferences can be drawn as to the existence or otherwise of the alleged
conspiracy or combination™: see Kuwait Oil at [112]. It is sufficient if those involved
combine, albeit tacitly, to achieve a common end. As noted by the Court of Appeal in
Kuwait Oil at [120], it will often be necessary to infer intent from the primary facts.
However, the claimant must properly prove their case, i.e. the nature of the
agreement, the unlawful means alleged, each unlawful act relied on as causing loss
and the fact that each act was carried out pursuant to the conspiracy: see Kuwait Oil at
[132].

There was a dispute between the parties about whether the unlawful means necessary
to establish this branch of the tort of conspiracy could include breaches of contract,
which are the only type of unlawful means pleaded by the Claimants in the Particulars
of Claim. This dispute also arose in Digicel (see Annex | at [4]). As long ago as
1964, Lord Devlin considered that whether a breach of contract could amount to
unlawful means in this context remained to be decided (see Rookes v Barnard [1964]
AC 1129 at 1209-1210). After an extensive analysis of the authorities — ranging far
wider than those cited to me — Morgan J declined to decide the point in Digicel (see
Annex | at [65]) because it did not arise on the facts of that case. | shall return to that
issue later in this judgment.

There was no disagreement between the parties as to the content of the requirement,
for the commission of this tort to be established, that the defendant should have
intended to injure the claimant. Nor, as | understood them, did the parties disagree
that the test for intention in this branch of the tort of conspiracy was the same as that
for the tort of unlawful interference (see below). In any event, | respectfully agree
with and gratefully adopt the reasoning and conclusion of Morgan J on this question
in Digicel at [79-85] of Annex | to his judgment, i.e. that the test for intention is the
same in both torts.

For the tort of conspiracy to injure by unlawful means — and also for the tort of
unlawful interference — to be established, there must be an intention on the part of a
defendant, although not necessarily a predominant intention, to injure the claimant.
The intention to injure may be a specific one, e.g. because the defendant has a grudge
against the claimant. Even without there being a specific intent to injure the claimant,
the requirement of intent may be satisfied where the injury to the claimant is the
necessary corollary of benefit to the defendant. A defendant's foresight that his
conduct may or probably will damage the claimant is not, however, sufficient: see
OBG Ltd & Others v Allan & Others [2007] UKHL 21, [2008] 1 AC 1 (“OBG v
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Allan”), per Lord Nicholls at [166]. Where, however, “loss to the claimant is the
obverse side of the coin from gain to the defendant”, such that “the defendant's gain
and the claimant's loss are, to the defendant's knowledge, inseparably linked” and "the
defendant cannot obtain the one without bringing about the other”, then the requisite
intention may be found: OBG v Allan at [167], per Lord Nicholls citing the following
passage from the speech o