SOUTHERN REMT ASSESSMENT PANEL
SOUTHERN LEASEHOLD VALUATION TRIBUNAL

IN THE MATTER OF AN APPLICATION UNDER SECTION 20ZA
LANDLORD & TENANT ACT 1985

Case No. CHI/Z29UL/LDC/2006/0002

Re. Flats 1, 2 & 3, 7 Guimstone Gardens, Folkestone,
Kent, CT20 ZPT ["the premises’)
BETEEN
THE TRUSTEES VISCOUNT FOLKESTONE [1963) SETTLEMENT
{"The Awplicants/Landlorda")
and
THE LESSEES
("The -Respondents/Leasehaldens” )
Date of Apvlication: 5th Januany 2005
Date of Tribunaf's Direciions: 112h Januany 2066
Appearances: For the Appficants:-
Ma. M. P. Mitchelf £ ta. J. Goodburn
(Both of Smith-Woolley & Peirny,
Managing Agents)
For the Respondents:-
Mra. H. Hawking |Flat 1)
Mr. R. Taylor (Flat 3}
Members of The Tribunal: J. S. McAflister, FRICS (Chaix)

E. Athow, FRICS, MIRPM
Ms, L. Farnien

Date Decision Iassued: 27th February 2066




REASONS FOR THE DECISION

BACKGROUND TO THE APPLICATION

1. This application {1 made under Seation 20ZAL1) of the Landford and Tenant
Act 1955 {"the 1985 Aci™) to dispense with the consultation requiremenis cf
Section 20 of the 1985 Act. That subsection was introduced by Sectdiom 151 of
the Commorhold and Leasehofd Refoxm Act 2002 ["the 2002 Act"] which became
efbective on 31st October 2003. Regqulations made under the 2007 Ack gave the
Leasehold Valuation Tribuwal ("The Talhunal™) vowers to deal with such

applications.

These powers are sef out in the Service Charges |Consuliation Requirements)
[England]) Regufations 2003 {SI Ne. 2003 Mo, 1987) ["the Consudiation
Regulbaticns") which came into foxce om 374t CQefober 7003.

Buiefly, the grounds fon the application were statfed fo be the condition of
part of the property, {.e. 1he urgent need for cexfain repains, in particufar
the treafwent of a necurience of a dry rol fungal attack in timbers &n Flat 1.

2. Where there ane matiers which require wrgent atlention ZLhere ane powens
undex the Leasehold Valuation Tribunafs (Procedure] (England) Regufalions 2003
[SI No. 2003 No. 2099), ["the Procedure Regulations"| which came {info {fcrce on
314t October 2003, for the Tribungl to deal with maitens very qudickfy. (In
pariicular Regulation 1414) aflows the Tribunal (n exceplional citcumstances
and without the agreement of the panties to afve fess than 21 days wnotice of
any hearning cf an application).

3. The Application was reviewed by a Procedural Chadirman and in view of the
exceptional citcumstances and the wroent nature of the application as set out
in’the'AppzicatiOH Form and the supporting papers, a decision was made to hofd
a heasding.

4. Dinections were Lissued on 11th Januarny 2906 requesting the production of
various documents relevant to the mattens contained in the Application Feum
and Zthe suppornting documents. The matiter was set down for a hearding on 16th
Februany 2006. Those Ditections and defaifs of the hearnding were immediately
sent To atf the Lessees of the {lats affected by the Application and Lif they
wished fo objfect fo the Applicaticns, they were invited %o atfend a heaning
where Zhey would have an cpportunity of being heard.

INSPECTION

5. The Taibunaf inspected Flat T of the premises immediatelfy prior fo the
hearing. The fandfords were represented by M. P, HMitchelf, Esq., Property
Manager of zhe [fandlornds managing agents, Smith-Woolfey £ Perwy, of
Fothestone. Adso present werne Mi. and Mrs. N. Hawking, feasenofders of Flat
I.

Briefly the properly {the Premises] comprised a semi-defached former ZLhree
stoney house apparently built about 100 yeatrs ago and constructed of brich and
nenden efevations under a tifed ro0o0f. Beoth Ma. Mitchelf and Mr. and Mrs.
Hawking pointed out to the Tribunal evidence of rnotten {Loon timbers, boaxds,
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shinting boards, etfc. in the Basement, Kitchen, and Cloakroom of the 4Lat.
Areas of plaster to the walls and ceifings had also been removed and a steel
prop was Ln pvlace providing Temporary support to the ground 4Loox.

No othen fenants attended ithe imspection.

HEARING

6. The hearing Zook place aften the inspection at the Sabvation Army Halk,
Fofhestone. Those <n attendance were as noted above. My, P. Bainey, ithe
other Lessee, did not attend the hearing.

APPLICANTS CASE

7. The Landlords were nepresented by Mr. bitchelf who produced a writien
submission containing copies of vardious documents.  These wexe copies of
vardous reports and estimates from Homeguard, a specialist contractor in the
eradication of duy rot, nising damp, woodworm, etfe. plus various Lettens from
a fiem of Loss Adfustors, Tecenis. He had also provided a copy of the fease
o4 Flat 1 dated 9th August 7989 (with the application).

Ma, Witeneld refenred o the problem of dry not starting axcund January 2004,
when several Aspeclalist contractors were approached. Eradication woiks were
cannied out by tiomeguard, <Lhe contractor chosen, and guatantees {ssued.
Unforiunately, however, the drny not infestation was not completely eradicated
and reappeared An 2005. Homeguard provided a nreport and estimate of the
Latest recommended theatment, dated T14th November 2005. It is in relation o
these works that the fandfonds are seehing dispensation of the consulifation
fequiremens set cui in S.20 of "the 19485 Act",

e had wrdiiten fo the thnee Leasenoldens on the 4th January 2006 and to date
Mre. and Mrns. Hawking had stated that they had no objection to the Landfonds
application. However, he had to date received no nesponse 4rom the other two
Leaseholdens., 1In his Eetier he had also proposed appointing an independent
surveyor and arnbditraton, unden Clause 9 of the Lease, a Mr, J. MeMiflan,
FRICS, fo supervise the proposed wornks and determine any disputes thexrefrom.
To date the feaseholdens had yet to agree this proposed appointment.

With regard to the nepairning covenants in the fease, the Landfords had yet to
ascentain the responsibifity for afl the proposed works, between them and The
Leaseholdens.

The Tribunal wnoted that Homeguard's estimate was for the sum of £5,952 plus
VAT, plus Linsurance, £495 plus VAT.

firn. Milchedf summarised the Applicants case by stressing Zhe urgency of the
proposed works, confirming that a Letfer dated 4th January 2006 had been sent
to all three Tenants and that to date no Tenant had objected o the proposed
works, edlther verbally or in wiitding.
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He stressed that the nature of any rot as such that [t can spread extremedly
quickly, given the night cond{tions. Consequently L% was fo the benefit of
the Landlords and the fhree fLessees fo treat it as soon as possible to Limit
the spread and minimise the cost of the remediaf wonkas.

RESPONDENTS CASE

§. s, Hawking (Flat 1) 4indicated at the hearding thal she supponted Zhe
application to the Tribunal,

br. Taylor (Flat 3] produced at the hearding, a writien submission dafed 135th
February 2006 settingout his various concerns aboui the matten. He concluded
by stating, "..e... £t {s my view that SmithWoolfey & Perny must bear
nesponsibility to remedy the dry not without furnther recourse fo the Lessees,
1t 45 on that basis that 1 feel {t {5 inappropriate for me fo either agree ox

oppose thein application.”

CONSIDERATION

9. Following the nearing the Tribunal considened alf the writien and oral
evidence submitted at both the Jinspection and the heanrding. They wenre
satisfied that they had sufficient evidemce befoxe them on which they could

make a decision.

10, The Tribunal reminded Aifseli of the stafufory provisions.  Secilion
20ZA11) provides that:-

1. Whene an application 44 made %o a Leasehofd Valuation
Tribunal for a deteamination Zo dispense with afl ox
any of the consuliaticn requirements in refation fo
any qualifying works o qualifying Long feam agreement,
the Tribunal may make the detenmination if setisfied
that it is reasonable To dispense with the requirements.

2. 1In reaching a deciadon The L.Y.T. will Take Lnic
account all the refevant circumstances including:

la} whether The heafth, safety or welfare of any
occupien 04 the subject ok adfoining property wilf be
prejudiced by delay; and V

{6) zhe nequinements of natural fustice - in particular:

the duty of L.V.T. to give notice of the application
Lo any respondent and any person who L4 Likely o be
sdgnificantly afbected by the application undexr
regufation 5 of the procedural regufations; and

whether any respondent will have sufbficient
opportunity to prepare and/on present their case.
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3. Whexe a hearing {4 convened as a matten oxr urgency, the
L.V.T. may consider that LT is appropriate fo make an
intendim determination in the §insl instance. 1T may
afso be necessary to make separate deifexminatiion about
those pants of an application that are urgent and af a
Laten stage, those fhat are nof.

1 was Ampontant fo bakfance any ALnconvenience £ihefy o be caused Lo the
Lessees against the nequirements of natural justice. 1% noted that aff three
Lessees have had the opportunity o4 commeniing on the propesals, The cost of
which they would all uwltimately have to confribute to. The Txaibunal noted
that 1he genexraf provisions of Section 20 were put in place by Parliament fo
specdifically provide profecilion forn  Lessees against the actions of
unscrupulous Landfords. The Trlbunal reviewed The evidence and was satisfied
that the Lessees had been made welf aware o4 the detaifs and costs of zhe
proposed wornks. 11 was satisfied that from the evidence given, That fo dafe
no Lessees had obfected to the proposed worhs either in wiiting on verbafly at
the dinspection and heaning. The Taibunal's function 4in dealing with the
cunnent Application was to considern only Lf 2the consultation requirements
shoufd be dispensed with and nothing efse.

11.  The Tadibunaf noticed that the Leasehofder of Flat 1 had a Lease covenant
(Clause 3(4){a)) to pay the Landford one thind of The total cosls inmcurned by
the Landford 4n carnying out cerfain of ifs obligations Ancluding the
Landfords oblfigation Lo maintain and heep in substantial repain and condition
the madin structure of the bulilding including Zthe foundations and roof eic
(Clause 4(1)}. They alaso noticed that the feaseholden of FLat 1 had to keep
in good nepairn Zthe dinterion of the ffaxt, including the fLocns efe. (Clause

3(5)lal}.

The Tribunal were satisfied that all on some of the proposed works were

Youal{fying worhs" within the meaning of S.720 of the Landford and Tenant Act

1985.
DECISION

12. Aften dully assessing all the evidence before it, the Taibunaf decided
that <t was xeasonable to make a determination to dispense with the Sexrvice
Charge consuliation requirements, AL.e. L1 granted the Application, This
decision would enable the specified works to commence as scon as wossible.
The Tribunaf gave the decision verbafly ito the parities affer the hearnding
having regand to Zhe need for the repadins to be caanded out as a matier of

urgency.

In arndiving at the decision the Tribunalf expresses no opinion whatsoever about
the neasonableness on otherwise of the estimate price orn Zhe standard of the
proposed aspecific repalr works. However, this decision nelfates fo the whole
0 the proposed works as specified in the Homeguand report and estimate dated
14%h November 2005. Funthermore the Talbunal's decision does not make any
defermination as to the nesponsibilifty of the cost of the works between the
Landlords and three [Lessees having regard Lo the repairing covenants in the

Lease.
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Accordingly This decision would not prevent any party in the future making an
Application to the Tribunal unden Section 27A of the 1985 Act (Section 155 of
the 2007 Act) with negand to the reasonableness of Service Charge costs and/on
whether the standard of any works for which Zhe costs are charged A4

reasonable.

Accordingly the Tribunaf makes the Onden atifached.

. ST McALeistern, F.R.I.C.S.
(Chairman)

Dated this 27th day of February 2006.




SOUTHERN RENT ASSESSMENT PANEL
SOUTHERN LEASEHOLD VALUATION TRIBUNAL

Case No. CHI/29UL/LDC/2006/0002

Re. Ffata 1, 2 § 3, 7 Gu/mstone Gardens, Folkesicone,
Kent, CTZ20 ZPT ("the premies")

BETWEEN

THE TRUSTEES VISCOUNT FOLKESTONE (1963) SETTLEMENT

{"The Applicants/Landfords")

and
THE LESSEES
["The Respondenta/leaseholders™)

IN THE MATTER OF AN APPLICATION UNDER SECTION Z0ZA
LANDLORD & TENANT ACT |1985)

ORDER
OF THE LEASEHOLD VALUATION TRIBUNAL

On Heandng the Landford's Managing Agents and the Lessees of Flats 1 and 3, IT
1S HEREBY (RDERED under Section 20ZAlT) of the Landford & Tenant Act 1985 (The
Act) (as amended by Section 151 e¢f the Commonhold and Leasehofd Reform Act
2002) that dispensation Zo comply with fthe requirements of Section 20 of the
Act is hereby granted in respect of all fthe proposed repair works to the
Premises as set out in the report and estimate prepared by Homeguard (South
East] Lid dated 14th Novembex 2005.

. S, McAlLister, F.R.I.C.S. (Chairman)

Dated this 27th day of February 2006
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