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Background

1. An application was made to the Tribunal some time ago by the Applicant acting on

behalf of 23 of the 33 Lessees at the Property for the collective enfranchisement of
their long leasehold interests of flats contained in three separate blocks within a
holiday park.
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Following the submission of the application the parties reached agreement without
the need for intervention by the Tribunal on most things but except in relation to the:-

a. Form of the transfer deed
b. Respondents costs

A written request was made by the Applicant's Solicitor to the Tribunal to issue
directions and Provisional Directions were issued by John Tarling on the 8" January
2009,

The parties requested, pursuant to the original application, that the Tribunal
determine those clauses to be incorporated in the transfer which remained disputed
by the parties. Originally the parties had agreed to the Tribunal approving the form
of the transfer by means of a consideration of the papers, without a formal hearing

Just prior to the agreed date for this paper determination (which was scheduled to
take place on the 24" April 2009),the Applicant’s Solicitor requested a hearing (in
accordance with direction 3 of the Tribunal’s Provisional Directions).

At the Hearing which took place in Plymouth on the 18"™ May 2009 both parties were
represented by counsel, with Mr James representing the Applicant and Mr Sharples
representing the Respondent. Mrs O'Connor and Mr Aspinall members of the
Applicant Company together with Katy Stewart a representative from Ford Simey (its
solicitors) and Mrs Parmiagini the Respondent and Peter Bridgewater (from Stones
the Respondent's solicitors) were also present. ~

Although a bundle of information had been provided to the Tribunal prior to the date
originally set for the paper determination, further correspondence was subsequently
provided following the request for a hearing, and on the date of, and just prior to the
Hearing, further bundles of information were provided by both parties to the Tribunal.
The parties appeared to have exchanged this information prior to the Hearing.
Neither objected to the circulation of the further papers. In particular a schedule
(similar to a Scott Schedule used by Surveyors for clarifying disputed repairs) which
set out the disputed items in the transfer was circulated to the Tribunal and used as a
point of reference by both Mr James and Mr Sharples to order their verbal
submissions.

Counsel for each party discussed each item listed on the schedule in turn; asking the
Tribunal to consider each disputed item and to give consideration to whether or not it
should be incorporated within the transfer and how it fell within (or did not fall within)
the statutory provisions contained in Schedules 5 and 7 of the Act.

At the conclusion of the Hearing some of the wording of the disputed transfer clauses
listed in the Schedule had been agreed but other clauses had not.

The Tribunal therefore directed the parties that it would issue further written
directions setting a proposed timescale to enable the parties to try to agree a revised
transfer which would incorporate the agreed clauses and highlight those that could
not be agreed. Thereafter the Tribunal members would meet again but without a
further hearing, fo determine the remaining disputed clauses of the Transfer,
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The confirmatory written Directions were issued by the Tribunal the 18" June 2009
by which time the parties had exchanged further comments on the draft transfer. The
parties submitted a “final version” of the transfer to the Tribunal on 29" June 2009
and the Tribunal met again on the 6" August 2009. This delay arose from its
members holiday commitments of which the parties had been advised at the Hearing.
In reaching this determination the Tribunal members have taken account where
appropriate and relevant the arguments put forward by or on behalf of the parties at
the Hearing, supplemented by the additional correspondence with which it has been
supplied following the Hearing. In particular the Respondent's solicitor, with the
agreement of the Applicant’s solicitor supplied a bundle containing:-

* copies of the correspondence exchanged since the Hearing,

. a clean print of the transfer with the remaining disputed clauses highlighted in
bold,

. a copy of the “travelling draft” of the transfer with red amendments (24.06.09)

Ford Simey, green amendments (26.06.09) Ford Simey and blue
amendments (26.06.09) Stones
. the agreed transfer plan

The Law

The Act contains the provisions relating to a conveyance executed for the purposes
of chapter 1 of Part 1 the Act which relates to the collective enfranchisement of
lessees interests.

Section 24 contains the provisions for application where terms are in dispute or
failure to enter the contract. It is set out below.

524 Applications where terms in dispute or failure to enter contract.

(1) Where the reversioner in respect of the specified premises has given the nominge purchaser—

(a) a counter-notice under section 21 complying with the requirement set out in subsection
{2)(a] of that section, or

(b) a further counter-notice required by or by virtue of section 22(3} or section 23(5} or (6},

but any of the terms of acquisition remain in dispute at the end of the period of two months
beginning with the date on which the counter-notice or further counter-notice was so given, a
leasehold valuation tribunal may, on the application of either the nominee purchaser or the
reversioner, determine the matters in dispute.

(2} Any application under subsection (1) must be made not later than the end of the period of six

months beginning with the date on which the counter-notice or further counter-notice was given
io the nominee purchaser,

(3) Where—

(a} the reversioner has given the nominee purchaser such a counter-notice or further counter-
notice as is mentioned in subsection (1)(a) or (b}, and



(b) all of the terms of acquisition have been either agreed between the parties or determined by
a leasehold valuation tribunal under subsection (1),

but a binding contract incorporating those terms has not been entered into by the end of the
appropriate period specified in subsection (6), the court may, on the application of either the
nominee purchaser or the reversioner, make such order under subsection (4) as it thinks fit.

(4) The court may under this subsection make an order—

(a) providing for the interests to be acquired by the nominee purchaser to be vested in him on
the terms referred to in subsection (3);

{b) providing for those interests to be vested in him on those terms, buf subject to such
modifications as—

(i) may have been determined by a leasehold valuation tribunal, on the application of either
the nominee purchaser or the reversioner, to be required by reason of any change in
circumstances since the time when the terms were agreed or determined as mentioned
in that subsection, and '

(ii} are specified in the order; or

(c) providing for the initial notice fo be deemed to have been withdrawn at the end of the
appropriate period specified in subsection (6);

and Schedule 5 shall have effect in relation to any such order as is mentioned in paragraph (a)
or (b} above.

(5) Any application for an order under subsection (4) must be made not later than the end of the
period of two months beginning immediately after the end of the appropriate period specified in
subsection (6).

(6) For the purposes of this section the appropriate perod is—

(a) where all of the terms of acquisition have been agreed befween the parties, the period of fwo
months beginning with the date when those terms were finally so agreed;

{b) where all or any of those terms have been determined by a leasehold valuation tribunal

under subsection (1)}—

(i) the period of two months beginning with the date when the decision of the tribunal under
that subsection becomes final, or

(ii) such other period as may have been fixed by the fribunal when making its determination.

{7) In this section "the parties” means the nominee purchaser and the reversioner and any relevant
landiord who has given to those persons a notice for the purposes of paragraph 7(1)(a} of
Schedule 1.

{(8) In this Chapter "the terms of acquisition”, in relation to a claim made under this Chapter, means
the terms of the proposed acquisition by the nominee purchaser, whether relating to—



{a} the interests to be acquired,

{b) the extent of the property to which those interests relate or the rights to be granted over any
property,

(c) the amounts payable as the purchase price for such inferests,

{d) the apportionment of conditions or other matters in connection with the severance of any
reversionary interest, or

(e) the provisions to be contained in any conveyance,

or otherwise, and includes any such terms in respect of any interest to be acquired in pursuance of
section 1{4) or 21(4).

Section 34 (9) of LHRUDA states:-

(9) Except to the extent that any departure is agreed to by the nominee purchaser and the person

whose interest is to be conveyed, any conveyance execuled for the purposes of this Chapter
shall—

(a) as respects the conveyance of any freehold interest, conform with the provisions of
Schedule 7, and

{b} as respects the conveyance of any leasehold interest, conform with the provisions of
paragraph 2 of that Schedule (any reference in that paragraph to the freeholder being read
as a reference to the person whose leasehold interest is to be conveyed, and with the
reference fo the covenants for title implied under Part | of the Law of Property
{Miscellaneous Provisions) Act 1994 being read as excluding the covenant in section
4{1)(b) of that Act {compliance with terms of lease)).

(10) Any such conveyance shall in addition contain a statement that it is a conveyance executed for
the purposes of this Chapter, and any such statement shall comply with such requirements as
may be prescribed by [land registration rules under the Land Registration Act 2002] [EN1].

Schedule 7 of the Act contains 5 paragraphs all of which are set out in full below.

SCHEDULE 7
CONVEYANCE TO NOMINEE PURCHASER

ON ENFRANCHISEMENT

Interpretation

Para 1
In this Schedule—



{a} "the relevant premises” means, in relation to the conveyance of any interest, the premises in
which the interest subsists;

(b) "the freeholder” means, in relation to the conveyance of a freehald interest, the person whose
interest is to be conveyed;

(c) "other property” means property of which the freehold is not to be acquired by the nominee
purchaser under this Chapter; and

[(d) "the appropriate time" means, in relation to the conveyance of a freehold inferest, the time
when the interest is to be conveyed to the nominee purchaser.] (FN1]

[EN1] substituted by Housing Act {1996 ¢.52), Sch 10 Para 19 (b)

General

Para 2

(1) The conveyance shall not exclude or restrict the generaf words implied in conveyances under
section 62 of the Law of Property Act 1925, or the all-estate clause implied under section 63 of
that Act, unless—

{a) the exclusion or restriction is made for the purpose of preserving or recognising any existing
interest of the freeholder in tenant's incumbrances or any existing right or interest of any
other person, or

(b} the nominee purchaser consents to the exclusion or restrction.

{2) The freeholder shail not be bound—

(a) to convey to the nominee purchaser any better title than that which he has or could require
fo be vested in him, or

{{(b) to enter into any covenant for title beyond those implied under Part | of the Law of Property
(Miscellaneous Provisions) Act 1994 in a case where a disposition is expressed to be made
with limited title guarantee;] [FN1]

fand in the absence of agreement to the contrary the freeholder shall be entitied to be
indemnified by the nominee purchaser in respect of any costs incurred by him in complying
with the covenant implied by virtue of section 2(1)(b) of that Acf (covenant for further
assurance).] [FN2]

(3) In this paragraph "enant's incumbrances" includes any interest directly or indirectly derived out
of a lease, and any incumbrance on a lease or any such interest (whether or not the same
matier is an incumbrance also on any interest reversionary on the lease); and "incumbrances"
has the same meaning as it has for the purposes of section 34 of this Act

[FN1] subsection and words subsfituted by Law of Property (Miscellaneous Provisions) Act (1994 ¢.36),
Sch 1 Para 12 (3)




[EN2] subsection and words substituted by Law of Property (Miscellaneous Provisions) Act (1994 ¢.36),
Sch 1 Para 12 {3)

Rights of support, passage of waler elc.

Para 3
{1) This paragraph applies to rights of any of the following descriptions, namefy—
{a) rights of support for a building or part of a building;
(b) rights to the access of light and air to a building or part of a building;

{c) rights to the passage of water or of gas or other piped fuel, or to the drainage or disposal of
water, sewage, smoke or fumes, or to the use or maintenance of pipes or other installations
for such passage, drainage or disposal;

(d) rights to the use or maintenance of cables or other installations for the supply of electrcity,
for the telephone or for the receipt directly or by landline of visual or other wireless
transmissions,

and the provisions required fo be included in the conveyance by virtue of sub-paragraph (2) are
accordingly provisions relating to any such rights.

(2) The conveyance shall include pfow’sions having the effect of—
{a) granting with the relevant premises (so far as the freeholder is capable of granting them)—

(i) all such easements and nights over other properly as are necessary to secure as nearly
as may be for the benefit of the relevant premises the same rights as exist for the
benefit of those premises immediately before the appropnrate time, and

(ii) such further easements and rights (if any) as are necessary for the reasonable
enjoyment of the relevant premises; and

{b) making the relevant premises subject to the following easements and rights (so far as they
are capable of existing in law), namely—

(i} all easements and rights for the benefit of other property to which the relevant premises
are subject immediately before the appropnate time, and

(i} such further easements and rights (if any) as are necessary for the reasonable
enjoyment of other properly, being properly in which the freeholder has an interest at
the relevant date,

Rights of way

Para 4

Any such conveyance shall include—

(a) such provisions (if any) as the nominee purchaser may require for the purpose of securing to
him and the persons denving title under him rights of way over other property, so far as the



freeholder is capable of granting them, being rights of way that are necessary for the
reasonable enjoyment of the relevant premises; and

(b) such provisions (if any) as the freeholder may require for the purpose of making the relevant
premises subject to rights of way necessary for the reasonable enjoyment of other property,
being properly in which he is to retain an interest after the acquisifion of the refevant
premises

Restrictive covenants

Para 5

(1) As regards restrictive covenants, the conveyance shall include—

(a) such provisions (if any) as the freeholder may require to secure that the nominee purchaser
is bound by, or to indemnify the freeholder against breaches of, restrictive covenants
which—

(i) affect the relevant premises otherwise than by virtue of any lease subject to which the
relevant premises are to be acquired or any agreement collateral to any such lease,
and

(i) are immediately before the appropriate time enforceable for the benefit of other
property; and

(b} such provisions (if any) as the freeholder or the nominee purchaser may require to secure
the continuance (with suitable adaptations) of restrictions arising by virtue of any such
lease or collateral agreement as is mentioned in paragraph (a}(i), being either—

(i) restrictions affecting the relevant premises which are capable of benefiting other
property and (if enforceable only by the freeholder) are such as materially fo enhance
the value of the other property, or

(ii) restrictions affecting other property which are such as materially to enhance the value
of the relevant premises, and

(¢} such further restrictions as the freeholder may require to restrict the use of the refevant
premises in a8 way which—

(i} will not interfere with the reasonable enjoyment of those premises as they have been
enjoyed during the currency of the leases subject to which they are to be acquired, but

(if) will materiafly enhance the value of other property in which the freeholder has an
interest af the relevant date.

{2) In this paragraph "restrictive covenant” means a covenant or agreement restrictive of the user of
any land or building.

END OF SCHEDULE

13. The first disputed clause in the transfer is that numbered 13B 1. The Applicant seeks
to include a right of way in the transfer over “the access off Beach Road” with or
8
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15.

16.

without vehicles. The route of the proposed right of way is shown on the transfer
plan. It is not the primary access to the property which is the subject of the Transfer.
It was not disputed that the right now sought is not contained in the existing leases;
and it became clear from the submissions made by and on behalf of both parties that
insofar as the current lessees may have exercised rights over this access, they have
done so only with the specific consent of the Respondent. Nevertheless Mr James
considered that the provisions of the Act enabled the Applicant to seek the
incorporation of this right in the transfer. Mr Sharples did not agree with Mr James'
interpretation of the legislation. He said that what had been proposed was “parasitic”
on a right to park and was not within the provisions of paragraph 4 of Schedule 7 of
the Act.

Paragraph 4 is relevant to the grant of rights of way. There was much discussion
between the parties and by way of submission to the Tribunal from which Tribunal
concluded that although a right may have been granted by the Respondent on an
occasional basis there is no express right to use this access road in the existing
leases. It was however admitted that occasionally consent might have been given to
individual lessees to use on a one off basis the Beach Road access (with vehicles).
The Tribunal examined the various copies of the leases with which it had been
provided being for Flats G2, J3, K3 and F3. The third Schedule to these leases
contains “the easements rights and privileges” In clause 1 of this Schedule rights are
granted “over all such parts of the Reserved Property as afford access thereto and
egress there from”. There is no reference to vehicles. A gate which is apparently
locked intermittently prevents free use of the Beach access road. If the lessees had
regularly used the access they would have known that the gate was often locked.
The Tribunal was also referred to a planning consent dated 22" February 1972
which was the consent which had permitted the construction of the leasehold units
that are now the subject of this application and which had specified that vehicular
access to the leasehold property must be via the road in respect of which the leases
grant the lessees rights and not the Beach Road Access.

Paragraph 4 of Schedule 7 of the Act primarily enables a right of way to be included
where it needs to be granted to facilitate the separate ownership of the transferred
land. It does not contain a provision which suggests that it is intended to enable an
applicant to improve upon an existing right that happens to be sufficient to enable it
to continue to use the transferred land in the way that they used it before the transfer
of the freehold. This was the argument put forward with the Respondent Counsel and
the Tribunal is persuaded as to the validity of his representations. It appears to the
Tribunal that the Beach Road access is the historic access which served the site long
before the development of the site by the construction of the holiday units, now the
subject of this application. None of Mr James submissions have persuaded the
Tribunal that the additional words shown in bold in the latest version of the transfer
should be included as to do so would enhance the rights that the Applicants currently
enjoy. For these reasons the Tribunal determines that the bold words in clause 13B 1
be deleted.

The next clause in the transfer which the parties cannot agree is numbered 13B 7.
However, in the clean draft of the transfer this clause is not bold; instead two clauses
13B7.1 and 13B7.2 have been inserted. it is not clear to the Tribunal if these are

9
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18.

agreed or not. The Applicant has included a right to park 32 cars within the Car Park
(as defined in the transfer). Mr Sharples said that insofar as it might be appropriate
to grant such a right to the Applicant it could not be in addition to the rights which the
individual lessees enjoyed under each existing lease as these rights would continue.
Therefore he seemed to suggest that the right should be by way of confirmation only
that the Applicants land would continue to benefit from the rights to park contained in
the individual leases (presumably on the basis that if for any reason these leases
were surrendered or terminated the Applicant would have the ability to “re-grant”
these rights notwithstanding that the Applicant has no freehold interest in the Car
Park (being the area defined as such in the transfer}. He suggested that the wording
suggested by the Applicant would or might result in additional rights to park being
granted for the benefit of the Applicant in addition to the rights already enjoyed by the
individual lessees.

The Tribunal accepts Mr Sharples submissions. [t is clearly inappropriate for the
freeholder to grant additional rights. The transfer in intended to transfer the land
subject to and with the benefit of the existing rights of the Lessees which are clearly
set out in clause (@) of the third Schedule in the leases. Furthermore the Respondent
already has the right to reallocate parking spaces and presumably this might be
necessary from time to time to enable the repair of the surrounding areas. However
if the leases should be terminated for any reason the Applicant would need to be able
to ensure that any new lease created could include the benefit of the existing rights.
For this reason the Tribunal determined that the existing clause be deleted and the
clause below substituted as 13B 7:-

“The exclusive right for the Lessee of a Flat within the Property to park one private
car such car to be fully taxed and roadworthy in the parking space marked for
identification only on the plan attached to his Registered Lease or if such space is not
shown in such parking space as may be allocated by the Transferor from time to time
provided always that such parking space shall be within the Car Park”

The following definitions would need to be added to those contained in the transfer:-
“A Flat" is a flat forming part of the Property
“A Lessee” is a lessee of a Flat

“A Registered Lease” is an existing lease of a Flat referred to in the schedule of
leases in the charges register of the Transferor's title at the date of this Transfer or
any lease that might be granted within the Perpetuity Period in substitution of a
Registered Lease

However, if in fact the parties have now agreed to include both clauses, 13B 7.1 and
13B7 2, they can ignore paragraphs 16 and 17 of this decision.

The next disputed clause is 13D 3 which prevents the Transferee from undertaking
works on the transferred property which would interfere with the Transferors use of
the Retained Land (the extent of which is defined in the transfer). The Applicants
suggest that this right cannot be included unless the Respondents mutually agree to
not undertake similar works on the Retained Land. Mr Sharples argues that such a
restriction is a fetter on the Respondents use of the Retained Land and that it might

10
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impact on its value for development. Such a reduction in value would have had to be
taken into account when the price for the transferred land was agreed. Furthermore
he says that the provision cannot be included if not agreed since it does not fall within
paragraph 5 (b) of Schedule 7 of the Act because it does not secure the continuance
of the restrictions which currently arise under the existing leases. Mr James did not
offer any persuasive argument to counter this. He said that the Applicants seek a
right necessary for the reasonable enjoyment of the transferred property. He did not
suggest that the Applicants currently enjoyed this right. By way of rebuttal on the
valuation he said that the original price had been agreed in 2005 but a much reduced
offer was made in 2006 following the receipt of valuation advice. The price
eventually agreed also took into account the valuation principles enshrined in the
“Sportelli Decision” Mr Sharples accepted that paragraph 3 (1) (b) of Schedule 7 of
the Act entitled the Transferee to a grant of existing rights. The leases already
contain this benefit. Paragraph 5 (1) (b) enables the inclusion of restrictive
covenants to secure the continuance (with adaptations) arising by virtue of a lease or
collateral agreement. No right such as that sought by the Applicant exists now. The
restriction that the Respondent wants merely replicates the current provision
contained in the existing leases. He also rejected any suggestion that the existing
price had taken this potential loss of development value into account and that it was
misleading to suggest that the valuation was not an issue albeit that it was now
agreed. However the consideration is not an issue which the Tribunal has been
asked to determine. It does however prefer Mr Sharples submissions and therefore
determines that clause 13D 3 be included in the transfer.

The next disputed clause is 13D 5. This clause relates to a restriction upon the
Transferee keeping pets on the Property. It reflects the wording in the current leases.
Nevertheless the Respondent has hitherto given permission for some pets to be kept
upon the Property. At the Hearing the parties submitted conflicting and extensive
arguments with regard to its wording following which the Tribunal had understood
that the parties would agree something but apparently the wording is still not
acceptable to both. The current leases prevent the lessees from keeping pets. The
Applicant wishes to reflect the “status quo” in the restriction. 1t was suggested that as
the Respondent has granted permission to an existing lessee with regard to a
particular pet it cannot be considered as a “waiver” of permission but is a specific
“permission” for a specific animal and not one which would automatically apply to a
successor animal. In the light of arguments advanced in some detail at the Hearing
the Tribunal agreed that it is appropriate to suitably adapt the wording contained in
the current leases to reflect the status quo. It is not quite clear to the Tribunal which
parts of the wording to which the Applicant objected but the Tribunal accept that all
the wording should be included. However if the definition of “Registered Lease” is
now included the words “referred to in the Title Register for Title Number DN206744"
can be omitted.

The next disputed clause is 13D 9 (a). It can usefully be considered alongside
clause 13D 9 {f). These are both clauses which would impose restrictions upon the
Transferor which replicate the existing restrictions imposed on the lessees under
their existing leases. The Applicant alleges that if such restrictions are included it is
entitled to insist upon mutual restrictions with regard to the Transferor's Retained
Land. The disputed clauses relate to signs in windows or on the exterior, additional

11
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22.

23.

24,

25.

exterior wiring and car or motorcycle maintenance. At the Hearing clause 13D 9 (a)
was thought by the Applicant to be too restrictive. It does replicate the exact wording
of the existing leases as does 13D 9 (f). It also satisfies the criteria in paragraph
5(b) (i) and (c) of Schedule 7. For this reason the Tribunal determines that both
these clause shall be included.

Clause 13D 9 (g) is a new provision but It appears that paragraph 5 (b} (i} of
Schedule 7 would enable the inclusion of restrictions benefitting the Respondents
other property “which are such as materially to enhance the value” of the Property.
This was what Mr Sharples said. Given that the land to be transferred is fully
developed the Applicant's argument put forward at the hearing in relation to sub
paragraph (g) were not persuasive. There is no right to carry out such work within a
parking space and no lessee should wish to undertake this work within the leased
properties. On that basis the Applicant's arguments have not persuaded the Tribunal
to delete this clause from the transfer and it determines that it should be retained
both on the basis that such restrictions is within Schedule 7 and could or would
materially enhance the value of the Respondents other property and also such
provision is desirable in the interests of good estate management. The Tribunal
determines that this clause be included in the Transfer.

Clause 13E contains the restrictive Covenants imposed upon the Transferor. Taking
into account what was said at the Hearing the Tribunal approves all of the wording
shown in the clean version of the transfer other than “acting reasonably” in clause
13E 3. It does not consider that the words “acting reasonably” are necessary or
improve the provision as drafted. Upon further consideration as to which party
benefits from this provision the drafting of which has apparently been the subject of
extensive consideration by the parties legal representatives it is of the view that the
risk associated with the Respondent being able to deem whether or not the level of
cover is appropriate is prejudicial only to the Respondent’s interest.

With regard to clauses 13E 4 and 13E 5 the Tribunal preferred Mr Sharples’
submissions than those of Mr James. It determines that all that the Applicant can
claim is the replication of its existing rights as set out in the existing leases.

The Tribunal has difficulty accepting the wording of clause 13E 6, wording which is
proposed by the Applicant since it would enable further argument to be put forward
by each party with regard to the choice and suitability of person employed by the
Respondent to provide the specified services. There does appear to be a lack of
proportionality in the Applicants proposed wording which might lead to increased
cost and further argument. It appears preferable to retain the wording which mirrors
the existing obligations of the freeholder as set out in clauses 4 and 5 of the Sixth
Schedule of the current leases. At the hearing both parties submitted their views but
whilst the Tribunal believes that the arguments about fair and reasonable being
mutually competitive have some merit it considers that just “fair”, in isolation, may
not alleviate the Applicants concerns and therefore the Tribunal determines that the
wording should be:-

“The Transferor shall either themselves or through the managing agent calculate on
a fair and transparent basis the recharge to the Transferee of the water and the
electricity supplied to each of the three blocks of flats forming the Property {as at the

12
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27.

28.

29.

30.

31.

date hereof] insofar as the supplies are not sub metered and in addition the
Transferor shall also be entitled to charge a reasonable fee for its time and costs
incurred, and those of the managing agent, with regard to the calculation of the
amounts due from the Transferee. “

The Tribunal concluded that the disputed provision which the parties have been
unable to agree lacked clarity which the revised provision should provide. It is
considered that the changes fall within the discretion afforded by paragraph 5 (1) (b)

().

Whilst the travelling draft of the transfer contains comments in red, blue and green
in relation to Clause 13E 7 it is not included in the clean transfer. As it was the
subject of much discussion at the Hearing the Tribunal has separately considered
when reviewing the relevant clauses whether the Applicant has made an argument
which it can support by reference to the provisions of the Seventh Schedule to the
Act for requiring mutual covenants from the Respondent. Having carefully considered
the wording it is of the view that this can only be accepted if the inclusion might
enhance the value of the property transferred. (See paragraph 5 (b) (i) and (ii}). No
arguments put forward in support of this by or on behalf of the Applicant have
persuaded the Tribunal that it should determine that this provision be included in the
transfer. The omission of the clause from the clean version of the transfer is
therefore consistent with the Tribunal's determination.

The Tribunal is pleased to note that a figure of £700 appears to have been agreed in
clause 13F 5 although for some reason this has not been amended in the clean
transfer supplied in Stone’s bundle but it is assumed that this is an omission and the
Tribunal have therefore altered this from £600 to £700 in the approved transfer as
this seems to reflect what was in the travelling draft transfer.

Having listened to the arguments put forward on behalf of both parties at the Hearing
the Tribunal formed the view, following the Hearing, (perhaps more in hope than
expectation} that given more time the parties should have been able to agree most of
the disputed provisions but it became clear from the bundle supplied, prior to the
Tribunal's further consideration of the disputed issues, that this has not been the
case. This has left the Tribunal with no alternative but to determine the “final”
version of the transfer itself.

The parties have attached a copy of the agreed transfer plan. The Tribunal was
unsure why the blue lines around the “Retained Land” do not simply surround the
extent of this land. Instead blue lines seem to intersect the property for no apparent
reason. The parties may wish to reconsider whether this is necessary or not. Points
V and Y should be removed too.

It is disappointing to note that despite being prompted at the Hearing to do so neither
party had included with the Transfer the statement required pursuant to clause 24
(10) of the Act. The Tribunal determines that the following statement be added to the
final transfer.

“This Transfer has bee executed for the purposes of Chapter 1 of Part 1 of the
Leasehold Reform and Urban Developments Act 1993 and is in a form approved by

13



the Southern Leasehold valuation Tribunal on the 26th August 2009 pursuant to
section 24 of the said Act”

32.. For the sake of clarity and to avoid the potential of further dispute between the
parties the Tribunal has annexed to this decision the clean version of the transfer
supplied prior to its final consideration on the 6th August 2009 with its amendments
added thereto and any deletions endorsed on that transfer.

33. Given the uncertainty as to the parties intentions with regard to the inclusion of
clauses 13B 7.1 and 13B 7.2 the Chairman will endorse a signature on a final
version of the transfer that includes the suggested amendment set out in paragraph
17 of this decision if that is what the parties require but the transfer annexed
assumes that as neither provision was in bold on the clean copy of the transfer the
inclusion of these clauses is agreed by the parties.

Cindy Rai t
Chairman

26" August 2009

A member of the Panel appointed by the Lord Chancellor
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fand Registry

Transfer of part of registered title(s)

If you need more room tl:gqﬁﬂs provided for in a panel, and your software allows, you can expand any panel in the
form. Alternatively use continuation sheet CS and attach it to this form.

Leave blank if not yet registered.

When application for registration is made
these title number({s) should be entered in
panel 2 of Form AP1,

insert address, including postcode (if
any), or other description of the property
transferred. Any physical exclusions,
such as mines and minerals, should be
defined.

Place 'X'in the appropriate box and
compleie the statement.

For example 'edged red'.

For example "edged and numbered 1in
blue’,

Any plan lodged musl be signed by the
transferor.

Give full name(s).

Complete as appropriate where the
transferor is @ company.

Give full name(s).

Complete as appropriate where the
transferee is a company. Also, for an
overseas company, untess an
arrangement with Land Regisiry exists,
lodge either a certificate in Form 7 in
Schedule 3 to the Land Registration
Rules 2003 or a certified copy of the
conslitution in English or Welsh, or other
evidence pemmitted by rule 183 of the
Land Registration Rules 2003.

Each transferee may give up lo three
addresses for service, one of which must
be a postal address whether or not in the
UK (including the postcode, if any). The
others can be any combination of a postal
address, a UK DX box number or an
electronic address.

1 Title number(s) out of which the property is transferred:
DN206744

2 Ofher title number(s) against which matters contained in this
transfer are to be registered or noted, if any:

3 Property:

Land and buildings at Lee Cliff Park,

The property is identified

[x] on the attached plan and shown:
edged red .

[C] on the title pian(s) of the above titles and shown:

Date:

Transferor:
Pamela Parmigiani

For UK incorporated companies/LLPs

Registered number of company or limited liability partnership
including any prefix:

For overseas companies
(a) Territory of incorporation:

(b) Registered number in England and Wales including any
prefix:

Transferee for entry in the register;
Lee Cliff Park Management Company Limited {(Co.
No. 05771724}

For UK incorporated companies/LLPs
Registered number of company or limited liability partnership
including any prefix:

Reg.

. For overseas companies

{a) Territory of incorporation:

(b) Registered number in England and Wales including any
prefix:

‘Transferee's intended address(es) for service for eniry in the

register:
47 Durban Road, Thurcaston Park, [ ]
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Place 'X'in the appropriate box. State the
currengy unit if other than steding. If none
of the boxes apply, insert an appropriate
memorandum in panel 12.

Place X' in any box that applies.

Add any modifications.

Where the transferee is more than one
person, place "X'in ihe appropriate box.

Complete as necessary.

The transferor transfers the property to the transferee

9  Consideration
[x] The transferor has received from the transferee for the
property the following sum (in words and figures):
£70,000.00 seventy thousand pounds
[[] The transfer is not for money or anything that has a
monetary value
[J Insert other receipt as appropriate:
10 The transferor transfers with
[x] full title guarantee
[J limited title guarantee
11  Declaration of trust. The transferee is more than one person

and

[J they are to hold the property on trust for themselves as
joint tenants

[7] they are to hold the property on trust for themselves as
tenants in commen in equal shares

B they are to hold the property on trust:
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R his panel for: LL MULINUIIG MU Yo, 1o
- finitions of terms not defined

above -
rghts granted or reserved Definitions L
restrictive covenants 132 Definitions
other covenants In this Transfer:

agreements and declarations
any required or permitted stalements
other agreed provisions.

1 ] L] 1 ] []

1. "Car Park" means the land shown hatched

green on the Plan
The prescribed subheadings may be
added to, amended, repositioned or 2.

omitted "Perpetuity Period" means the period of

eighty years from the date of this Transfer

Any other land affected by rights granted
or reserved or by restrictive covenants 3. "Plan" means the plan attached to this

shoutd be defined by reference to a plan. Transfer
‘-?-&\‘\‘Ct}" W o _Jt(‘ rw.ra fort
i3*£11'g> 4. "Property" means the land and buildings
( \

I\ Lassdad U O \assss

transferred by this Transfer {and each and
every part of it)

5. "Retained Land” means the land edged blue
on the Plan (and each and every part of it}
apart from the Property

6. "Service Charge" means the service charge
defined in and payable in accordance with
clause 13F

7. "Transferee" means the Transferee named in
this Transfer and includes the Transferee's
successors in title to the Property

8. "Transferor” means the Transferor named in
this Transfer and includes the Transferor's
successors in title to the Retained Land

9. “Walkways” means the pedestrian pathways on
the Retained Land forming the frontage to each
of the three blocks of flats built on the

Property
Any other tand affected should be defined Rights granted for the benefit of the property
by reference to a plan and the title 13B Rights Granted to the Transferee

numbers referred to in panel 2.

The Property is transferred to the Transferee
together with the following rights:

1. Full right and liberty for the Transferee in
common with all other persons entitled to the
like right at all times and for all purposes
in connection with the permitted user of the
Property to go pass and repass over and along
all such parts of the Retained Land as afford
access to and egress from the Property wibd—er

) el . E . lar
~rehterlan-—Aeee s oWaY—S R eR b eudad-y—the
;. . . oth
L ) i e ] i nad_at
ZLCf* ——pakagEaph—i-bel-ovwr—ehe—secesr—ofEi-Boack Rpad
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The free and uninterrupted passage and
running of water soil gas electricity
telephone and any other Service Media now
serving the Property

from and to the Property through the sewers
drains and water courses cables pipes and
wires which now are or may at any time during
the Perpetuity Period be in under or passing
through the Retained Land

All rights of support and protection now
enjoyed or intended to be enjoyed by the
Property over any part of the Retained Land

The right with workmen and others of access to
and entry upon all parts of the Retained Land
as are necessary at reasonable times giving
(except in case of emergency) at least 48
hours' notice in writing to execute repairs or
works for which the Transferee is responsible
under this Transfer or to enable the
Transferee to maintain or renew the sewers
drains water courses cables pipes and wires
serving the Property or otherwise for the
proper performance of the Transferee's
obligations under this Transfer the Transferee
making good all damage caused

The right {(in common with all others
similarly entitled) to use closed receptacles
for storing refuse in the refuse areas

from time to time allocated to the
Property by the Transferor

The right {(in common with all others similarly
entitled) to use the communal gardens within
the Retained Land PROVIDED THAT such use shall
not be such as to cause a nuisance or
annoyance either to the owners or occupiers of
any other part of the Retained Land or any
adjoining property and shall be subject to
such reasonable rules and regulations for

the use of the same as may be laid

down by the Transferor from time to time

1t is agreed by the parties that the right to
to park private vehicles within the Car Park
as contained at 13B7.2 below, as vested in and
benefitting both the Transferee and the
tenants of the flat leases comprised within
the Property, shall be a right to park in not
more than 32 spaces in total,as are located
within the Car Park

The right £o park thirty two private cars
(such cars to be fully texed and roadworthylin
such parking spaces as may be allocated by the
Transferor from time to time, Provided Always
that such parking spaces shall be within the
Car Park

The Transferor shall provide a sufficient
nunber of lines for the drying of clothes
in such places within the Retained Land as




Any other land affected shouid be defined
by reference to a plan and the litie
numbers referred to in panel 2.

Include words of covenant.

she shall in her absolute discretion decide
from time to time, it being acknowledged that
the Transferee shall have no right to use the
existing laundry facilities.

Rights reserved for the benefil of other land

13¢ Rights reserved to the Transferor

The following rights are reserved ocut of this
Transfer for the benefit of the Retained
Land:

The free and uninterrupted passage and
running of water soil gas and electricity
from and to the Retained Land through the
sewers drains and water courses cables pipes
and wires which now are or may at any time
during the Perpetulty Period be in under or
passing through the Property

ALrl rights of support and protection now
enjoyed or intended to be enjoyved by the
Retained Land over any part of the Property

The right with workmen and others of access
to and entry upon all parts of the Property
as are necessary at reasonable times giving
{except in case of emergency) at least 48
hours notice in writing to execute repairs or
works for which the Transferor is
responsible under this Transfer or to enable
the Transferor to maintain or renew tLhe
sewers drains water courses cables pipes

and wires serving the Retalned Land or
otherwise for the proper performance of the
Transieror's obligations under this Transfer
the Transferor making good all damage caused

Restrictive covenants by the transferee

[\

13D Covenants by the Transferee

The Transferee covenants with the Transferor
for the benefit of the Retained Land that:

The Transferee shall pay the Service Charge

The Transferee shall not do or permit or
suffer to be done in or upon the Property
anything which may be or become a nuisance or
annoyance or cause damage or lnconvenience to
the Transferor

The Transferee shall not do or permit any
erection, building, construction, extension,
development or any alteration to the Property
which interferes with the use and enjoyment
by the Transferor of the Retained Land and/or
adversely affects the right to light and air
currently enjoyed by the Transferor in
connection with the Retained Land
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include words of covenant.

(k) Mo clothing or other articles shall be
hung or exposed in or upon any part of the
Property so as to be visible from the outside
nor shall anything be hung or placed outside
the Property

{c) No dangerous inflammable or explosive
material shall be brought or suffered to be
brought or kept in or upon the Property

(d} Between the hours of 11.00 pm ang 8.00
am the Transferee shall ensure that no
excessive or unreasonable noise or

disturbance is made and that no music,
amplified music or television is heard in any
vart of the Retained Land

(e) No external wireless or television
aerials or other apparatus for the reception
of satellite signals shall be erected by the
Transferee on any part of the Property but
the Transferee shall be entitled to connect
into the communal satellite dish {or the
relevant block of flats and one satellite
dish shall bpe permitted on the exterior of
each block of f{lats forming part of the
Property; Provided That,the Transferee may, if
reasonable reception is not
available, substitute a suitable television
aerial or aerials or apparatus or apparatuses
for the existing aerial or apparatus s0 long
as the system shall not exceed what 1is
reasonably required and so long as the system
shall nol exceed what is reasonably required
and so long that only communal ({rather than
individual) aerial({s) and apparatus(es) shall
be allowed.

(£) No additiconal external wiring to be
attached to the exterior of the Property or
on the Retained Land

(g) No car or motorgcycle repalirs or
maintenance

Restrictive covenants by the transferor

2%

138 Covenants by the Transferorn

The Transferor covenants with the Transferee
for the benefit of the Property that:

The Transferor shall pay all existing and
future rates taxes assessments and outgoings
(if any) imposed on or pavyable in respect of
the Retalned Land

The Transferor shall maintain cleanse and keep
in geood condition the parking area drives
footpaths garden ground external and boundary
walls fences and other appurtenances and
amenities of the Retained Land




2.1

The Transferee shall not use or permit the
Property to be wused for any illegal or
immoral purpose nor permit any trade ot
business to be carried on there nor any
boarders or lodgers to be taken in but the
Transferee shall wuwse {he Property for the
purpose only of either holiday accommodation
or private residences.

The Transferee shall not permit any domestic
or other pets to be kept upon the Property
save vwhere permission has been expressly
given (to a Tenant of a Registered Lease
{referred to in the Title Register for Title
Number DN206744) by the Transferor prior teo
the date of this Transfer

The Transferee shall not obstruct the
Walkways or any access to the Property or any
part of any access or stairwell affording
access to the Property and shall keep them
clear at all times

The Transferee shall upon any transaction or
disposition to which the Transferee is a
party or over which the Transferee has,
control involving a change or a contract for
a change 1in the ownership of the Property
ensure that the person becoming or
contracting te become as a result of such
transaction or disposition the owner of the
Property enters into a direct covenant with
the Transferor to observe and perform the
obligations on the part of the Transferee
contained in this clause 13D in the manner
set out in clause 13H and shall pay the
reasonable charges of the Transferor’'s
Solicitors in connection with such covenant

The Transferee shall upon any deveolution or

transmission of the ownership of the Property
to which the Transferee 1s not a party and
over which the Transferee has no control use
the Transferee's best endeavours to ensure
that the person becoming the owner of the
Property as a result of such devolution or
transmission enters into a direct covenant
with the Transfercr to observe and perform
the obligations on the part of the Transferee
contained in this clause 13D in the manner
set out in clause 13H and shall pay the
reasonable  charges of the Transferor's
Solicitors in connection with such covenant

The Transferee shall observe and perform the
following regulations and any other
regulations which the Transfercr may make
trom time to time for the good order and
management of the Retained Land

(a) No name writing address signboard plate
or placard of any kind shall be put on or
in any window or the exterior of the Property
or so as to be visible from the outside of
the Property




qualified accountant as soon after the end of
each Accounting Year as shall be practicable
ang shall relate to the Accounting Year

The Certificate shall contain a fair summary
of the services and expenses and all other
expenditure during the Accounting Year Lo
which i1t relates and the Certificate (or a
copy of it duly certified by a2 person by whom
it was given) shall be conclusive evidence
for the purposes of this <clause of the
matters which it purports to certify

The Transferee shall pay in advance on the lst
October and lst April in every year one half
of a sum ("the Provisional Sum™) on account
of the Service Charge of the Accounting Year
next ensuing after the first day of Oclober
as the Transferor or 1its agents shall from
time (o time specify to be fair and
reasonable provided that subject to and
without prejudice to the foregoing provisions
the amount of the Provisional Sum current at
the date hereof for each individual flat
comprised in the Property shall be ~“8ik
hundred pounds (i@O0.00)of which sum the
Transferee shall pay con the date of this
Transfer its due proportion calculated from
the date of this Transfer to the date upon
which the next payment of the Service Charge
falls due

As soon as practicable after the end of the
Accounting Year the Transferor or its agentis
shall furnish to the Transferee an account of
the Service Charge payable for that year due
credit being given for the Provisional Sum
paid by the Transferee in respect of the year
and if the Service Charge shall exceed the
Provisional Sum the amount of such excess
shall be paid within fourteen days of receipt
of such account but if it shall be less the
amount of the overpayment shall be credited
against the next half-yearly payment

13G Indeanity

The Property is sold subject to the covenants
conditions and other matters contained or
referred to in the title register for title
number DN206744 (including the registered
leases) and the Transferee covenants with the
Transferor to observe and perform those
covenants and conditions {including the
covenants on the part of the Lessor contained
in the registered leases)in so far as it is
within the Transferees power to do so and to
keepr the Transferor indemnified against any
breach ¢f them.

13H Covenant on Transfe:x
TO: PAMELA PARMIGIANI {or other the

Transferor for the time being} re: Lee Cliff
Park Dawlish
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Insert here any required or permitied
statements, cerificates or applications
and any agreed declarations and so on.

& oo hase SES vy (-vmﬁ_n._ﬂu}j) C.-Se_r\‘\c

Other

1.

The Transferor shall maintain a policy of
insurance for the Retained Land in respect of
third party public and occupiers liability in
such sum as the Transferor shall deem
appropriate from time to time -=mcting]
—raeansorably—

For the purposes of performing its obligations
hereunder the Transferor shall at its
discretion enploy on such ternms and
conditions as it deems fit such contractors
maintenance staff cleaners gardeners or other
such persons as it may from time to time in
its absolute discretion consider necessary

The Transferor shall employ such surveyors
builders engineers tradesmen managing agent
and other professional persons as may be
nacessary or desirable for the proper
maintenance safety or administration of the
Retained Land

The Transferor shall either themselves or
through the managi agent calculate on a
fair and#gﬁ%mbzxﬁgﬂ ' basis the recharge to
the Transferee of the water supply and
electricity supply to each of the three
blocks of flats forming the Property as at
the date herecf and consumed in connection
with the services delivered to the Retained
Land which benefit the Property, the water

supply gggl elegtricit supply 1is not sub-
metered™ €‘f¥§ﬁ§§8fgﬁ shall be entitled to
charge axreasonable fee for its time and that
of any managing agent and costs incurreé??ﬁ

calculating the water and electricity
recharge to the Transferee

13F Service Charge

The Service Chayrge shall consist of 66% of the

actual costs to the Transferor of providing
all or any of the services and defraying the
charges and expenses specified in clause 13E
in each Accounting Year (as defined in this
clause 13F) PROVIDED THAT the percentages
specified in this clause may be varied by the
Transferor if reasonable in the event of any
material change of circumstance which affects
the Transferee's liability under this clause

The Accounting Year shall mean the period from
the First day of October in each year to the
30th day of September in each and every year
or such other annual period as the Transferor
may in her discretion from time to time
determine

The amount cof the Service Charge shall be
ascertained and certified annually by a
certificate ("the Certificate"} signed by a

8



gualified accountant as soon after the end of
each Accounting Year as shall be practicable
and shall relate to the Accounting Year

The Certificate shall contain a fair summaxry
cof the services and expenses and all other
expenditure during the Accounting Year to
which it relates and the Certificate (or a
copy of it duly certified by a person by whom
it was given) shall be conclusive evidence
for the purposes of this clause o¢f the
matters which it purperts to certify

The Transferee shall pay in advance on the lst
October and 1ist April in every year one half
eof a sum ("the Provisicnal Sum™) on acceount
of the Service Charge of the Accounting Year
next ensuing after the first day of October
as the Transferor or its agents shall from
time to time specify t¢ be fair and
reasonable provided that subject teo and
without prejudice to the foregeing provisions
the amcount of the Provisiconal Sum current at
the date hereof for each individual flat
comprised in the Property shall be six
hundred pounds (£600.00)cf which sum the
Transferee shall pay on the date of this
Transfer its due proporticon calculated from
the date of this Transfer to the date upon
which the next payment of the Service Charge
falls due

As soon as practicable after the end of the
Accounting Year the Transferor o¢r its agents
shall furnish to the Transferee an account of
the Service Charge payable for that year due
credit being given for the Provisional Sum
paid by the Transferee in respect of the year
and if the Service Charge shall exceed the
Provisional Sum the amount of such excess
shall be paid within fourteen days of receipt
of such account but if it shall be less the
amcunt of the overpayment shall be credited
against the next half-yearly payment

13G Indemnity

The Property is sold subject to the covenants
conditions and other matters contained or
referred te in the title register for title
number DN206744 ({including the registered
leases) and the Transferee covenants with the
Transferor to cobserve and perform those
covenants and conditions {including the
covenants on the part of the Lessor contained
in the registered leases)in so far as it is
within the Transferees power t¢ do so and to
keep the Transferor indemnified against any
breach ‘of them.

13H Covenant on Transfer
TO: PAMELA PARMIGIANT (or other the

Transferor for the time being) re: Lee Cliff
Park Dawlish
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The transferor must execute this transfer
as a deed using {he space opposite. if
there is more than one transferor, all must
execute. Forms of execution are given in
Schedule 9 to the Land Regisiration
Rules 2003. f the fransfer contains .
transferee’s covenants or declarations or
contains an application by the transferee
(such as for a restriction), it must alsc be
executed by the transferee.

[ TR Trensfer horvboon cad. Tt
| ocysah ]
pospeean & Chopi oot ot o

Trdorrol o~ e %ﬂ?—@qfﬂ\n”\_ 2609

RE: Transwfrérr dated | ] 2009 between
{1} P Parmigiani and (2) Lee Cliff Park
Management Company Limited ({"The Transfer")

I ** of *% COVENANT with you that I and my
successors in title will at all times from
the ** day of ** duly pay all service charges
and observe and perform all the covenants
restrictions  stipulations and conditions
contained in the Transfer and on the part of
the Transferee to be observed and performed
{whether running with the Property or of a
purely personal or collateral nature) to the
same extent as if I were the original
Transferee named in the Transfer

131 Arbitration

Any dispute on the terms of this Transfer and any
matter which this Transfer requires to be decided by
arbitration is tc be reserved to a single arbitrator
under the Arbitration Acts save where the Transferor
and Transferee agree to deal with it by another form
of dispute resolution.The Transferor and the
Transferee may agree the appointment of the
arbitrator or either of them may apply to the
President of the Royal Institution of Chartered
Surveyors to make the appointment

Mwmm S o by tt=
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13 Execution

Signed as a deed by PAMELA Signature
PARMIGIANI in the presence of.

Address

Signed as a deed by LEE CLIFF Signature
PARK MANAGEMENT COMPANY
LIMITED acling by a director and its Director

secretary or two directors. )

Signature

Direclor/Secrelary




)

P

- -

Oficial <o

) Land Registrg _

r"ll"

1
A
]

Title ntbry wer D 4206744
Ordnance Survay map reference SX87785F
Scale 1:1250
Administrative area DEVON' TCUCNBRIDGE
Acrerd pPranS
VénsienS 26

66 foq /|

52 .

& N
3

. x

27 =

-

v
o

Oakcliff

T T Cronn Cn_h_‘f:;’}h: Byexihiad c‘yt‘r‘..l Remitiy  Riprocucron inwhold &1 ourd o3 profhemtad satnou: e powar witlbe . paiimidoeen

T PLEASANT ROAD

RO

Th=

Moun:

Picasant .

fun (PH

(Chalet Park)

Sandyaare

Tl BEA('_“ jOA .

1 ',-....J::
e o i
A
3 '
4 ]
H 1)
§ e &2
\

S1Adary'y
Chuch Hall

Al Opdnanze wivey, Li<eats thompee 1TRIQZ63 1T
H

N

33

This official copy is incemyplete withou! the preceding notes page



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26

