SOUTHERN RENT ASSESSMENT PANEL

LEASEHOLD VALUATION TRIBUNAL

Case Number CHI1/24UF/L1S/2008/0048

In the matter of section 27A of the Landlord & Tenant Act 1985 (as amended) (“the
Act”)

and

In the matter of 32 Magennis Close Gosport Hampshire (“the property”)
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Magennis Close (Gosport) Management Ltd. Applicant

and

Miss C Storey (flat 32), Mr A M Lawrence, Mrs ] W Lawrence
and Mrs S J Lawrence (flat 27) Respondents

Notice Under Regulation 18(7) of the Leasehold Valuation Tribunals (Procedure)
(England) Regulations 2003 (S1 2003/2099)

Date of Issue: 2 Tk 2000

Tribunal:
Mr R P Long LLLB (Chairman)
Mr D M Nesbit JP FRICS FCIArb



The Tribunal gives notice pursuant to Regulation 18(7) of the Leasehold Valuation
Tribunals (Procedure) (England) Regulations 2003 SSI 2003/2099) that there i1s an
error in the Appendix attached to its decision dated 7~ May 2009 that has been issued
in this matter. The error arises in respect of the figures for “Audit” in the first line of
the section of the Appendix that deals with Flat Service Charge, and produces a
consequent small adjustment in the amount that the Tribunal found to be payable in
respect of the Property.

Thus in the second line of paragraph 55 of the Tribunal’s decision the figure there
shown of £930-26 is to be substituted by the figure of £932-68, and the Appendix to
this notice is to take the place of the Appendix originally attached to the decision
dated 7™ May 2009,

Robert Long
Chairman

1 June 2009



Appendix

32 Magennis Close Gosport

Estate Service Charge

Annual Return Fee

Audit

Drains

Grounds Maintenance
Directors’/Officers Insurance
Buildings Insurance

Legal Expenses Insurance
Management

Repairs and Maintenance
Reserve

Street Lighting Repairs
Street Lighting Electricity
Sundries

Tree Works

Totals:
Flats Service Charge

Audit

Cleaning

Electric Repairs

Electricity

Maintenance

Fire Risk Assessment

Labyrinth Emergency Assistance
Reserve

Sundries

Totals:

Service Charge payable is:
Estates Service Charge
£31210/96

Flats Service Charge 18835/ 31

Total payable:

Budget

30
400
1000
4500
600
7000
1000
10152
3000
1000
500
500
574
2009

32256

150
1600
500
400
10310
250
Nil
4000
568

325-10
607-58

£932-68

LVT Determination

Nil
200
1000
4500
Nil
7000
1000
9936
3000
1000
500
500
574
2000

31210

75
1600
500
400
10310
250
1132
4000
568



SOUTHERN RENT ASSESSMENT PANEL

LEASEHOLD VALUATION TRIBUNAL

Case Number CHI/24UF/LIS2008/0048

In the matier of section 27A ol the Landlond & Tenant Act 1985 (as amended) ("the
Act’™)

and

In the matter of 32 Magennis Close Gosport Hampshire (“"the property™)
BETWEEN

Magennis Close (Gosporl) Management Lid, Applicant

und

Miss C Storey (tlat 323, Mr A M Luwrence, Mrs J W Lawrence
andd Mrs 5 1 Lawrence (1lm 27) Respondents

Decision

The Tribunal dealt with the matter after inspection on 17% April 2009 upon
consideration of the written representations and accompanying documems received
from the Applicant. No representations were received from the Respondents.

Date of Issue: 2000

Trihunal;
MrR P Long LLB (Chairman)
Mr D M Nesbit JP FRICS FCiArb



Application

).

This is un application by Magennis Close (Gosport) Managemem Limiled
("the Company™) made pursuant to section 27A of the Landlord & Tenant Act
1985 (as amended) (“the Act™) to determine whether u service charge is
pavuble in respect of 32 Magennis Close {"the property™} for the year 2008
and, if it is, the ameunt thal is pavable. No dispute has been raised as o the
identily of the person by whom such amount, if any, would be payable, the
time when it would be payable or the manner in which it would be payable.
The Respendent is Miss C Storey. Mr A M Lawrence, Mrs J W Luwrence und
AMrs S J Lawrence were joined as Respondents at their request by an Order of
the Tribunal dated 30™ December 2008,

Decision

2.

The Appendix at the end of this decision shows the amounts that the Tribunal
has found arc payable lor the budgeted scrvice charges for 2008, ‘The amount
it has determined is the amount payable in respect of the propeniy for advance
service charge in accordance with the 1erms of the Lease, us the final 200%
costs were nol svailuble to it

Inspectinn

3

'The Tribunal inspected Magennis Close in the presence of Ms J Cole AIRPM
of Now Professional Propenty Management and of two of the directors of the
applicant cempany on 17* April 2009. It suw an estate built in or arcund the
early 1960's by the Ministry of Defence, eriginally 1o u standard for naval
personnel. The state comprises # mixwre of 65 terraced houses and 31
maisenettes or {lats in twe blocks, all of which are sepursted by extensive
open spaces Jaid 1o grass with (rees. 1t did not appear from & superticial
exlernal inspection that the buildings, and the accommodation offered, were of
a standard that may be expected for cument owner oecupation or for modern
developments. ‘The properties appear Lo be of concrete panel construction with
internal sieel frumes with flat roofs. The houses have extensive external
wooden cladding and pants of the blocks are also covered in wood cludding.
The muisonetles are within two four-storey blocks. The upper maisonctics are
approached by means of communal internal siairways that lead to external
bulcony walkways. The Tribunal did not inspect the inside of any of the
properties upon 1the cstate.

The Tribunasl wus told that only one side of each of the twe blocks that contain
the misoneties had been repainied. ‘There had been insuflicient tunds to paint
both blocks at once so that in the interesis of even-hundedness only the
weather side of each block had been painted. leaving the remainder of the
blocks 10 be painted subsequently,

The Lcase

5.

‘The Tribunul wus shown a copy of the lease (“ihe Lease™) ol 42 Magenms
Close, which it undersiands is similar for all material purposes fo thul under



which the property is held. The lease wus dated 16" February 1990 und was
made between Blue Bowr Property & Invesiment Company Limited (1) the
Company {2) and Martin Mucken und Jane Budd (3), and demises that
propenty for a term of 125 years from 1 Junuary 19%9.

The Lease places the responsibility for the management of the estaie in respect
of the matters pertinent 10 this application upon the Company. lis obligations
in this respect as o the building in which the maisonetie is located are
comteined in the Seventh schedule, end include:

a. the maintenunce of the structure of the building, of the service
cenduits, the common parts andd uccess ways. and of boundaries

b. the decorution of the exterior of buildings conwwning flats or
muisonctics

c. cleaning and lighting common parts gnd access ways

d. insuring the building

€. puaving any rates on comnion parts

The Ninth Schedule of the Lease allows the Company to provide services
upon the estaic generally that include the collection and disposal of refuse and
the maintenunce of the communal garden areus roads and access ways as well
as setting up a reserve fund for anticipated fulure expenditure, and to pravide
staff 1o carmy oul 1ts functions.

The combined effect of the definitions in the First Schedule of the Lease when
read 1ogether with paragraphs 3 and 4 of the Fifth Schedule is that the lessee is
10 pay 1/31 pan of what is described as the Flats Service Charge and 1/95 part
of whm is described as the Estate Senvice Charge. The difference between
these two items is described in the Ninth Schedule, In effect the former service
charge relaies 1o expenses incurred in respect of the building in which the
property is located, and the latter service charge relates to expense incurred in
respect of the estate generally. Purugruph 4 of the Fifth Schedule 1o the Lense
contains »n mechanism whereby service charges are collected in advance
againsl an estimate, and any overpayment is credited against the following
year's service charge.

The Luw

9.

10.

The slalulory provisions primarily relevant o this spplication are to he found
in section 18, 19, und 27A of the Act. The ‘I'ribunal has of course had regard
in making its decision 1o the whole of the relevant sections s they ure set oul
in the Act, but here sets out what it intends shall be a sefficiem extmuct (or 3
summary, as the cuse may be) from cach to assist the parties in reading this
decision.

Section )8 provides that the expression “service charge™ for these purposes
means:

“un amount pavable by a tenant of & dwelling as pant of or in wddition to the
rent-



13.

a. which is pavable directly or indirecily for services, repairs,
mainicnance, improvements or insurance or the landlord’s costs of
management, and

b. the whole or pant of which varies or may vary according 1o relevam
cosls

“Relevant costs™ are the cosis or estimulcd costs incurred or 1o be incurred by
the landlord in connection with the matiers for which the service churge is
payable, and the expression “cosis™ includes overheads.

Section 19 provides that:
“Relevant costs shall be taken into account in determining the amount of 2
service charge payable for a perod:

a. only o the exient that they are reasonably incurred, and
b. where they are incurred on the provision of services er the camying owl
of works only if the services or works arc of a reasonable standard
und the amount payable shall be limited accordingly™.

[t also allows the tribunal to determine whether

Subsection (1) and {2) of section 27A of the Act provides that:
~An application may be made o a Leaschold Valuastion Tribunal for a
determination whether a service charge is payable and, if it 15, a5 lo -

the person 10 whom it is payable

the person by whom it is payable,

the amount which is pavable,

the date a1 or by which it 15 payable, and

the manner in which it is payable.

R

{2) Subsection {1) applies whether or not any payment has been made.”™

There are certain cxceptions that Jimit the Tribunal’s jurisdiction under section
27A. but none of those exeeptions has been in 1ssue in any way in this case.

Subsection (3} of seetion 27A of the Act provides that an application may ulso
be made 1o a leasehold valuation tribunal for a delermination whether if costs
were incurred for services repairs improvements maintenance insurance or
manugement of any specified description a service charge would be payable
for the costs, and it it would the ‘U'ribunal hus jursdiciion to determine the
same ancillury matlers as are listed above.

To such extent (if 11 al}) as the point is not implicit in the wording ol the Act,
the Court of Appeal lnid down in Finchbowrne v Rodrigues {1976] 3 AER 351
CA that it could not have been intended for the lundlord to huve an unfeticred
discretion 10 adopt the highest possible stundards of maintenance tor the
property in question and to charge the ienzm accordingly. Therefore to give
business efficacy to the lease there should be implied a term that the costs
recoverable as scrvice charges should be fair and rezsonable.



Consideration

15,

16,

17.

19.

The Tribunal gave notice on 30™ Januury 2009 pursuant 10 regulation 13 of the
Leascheld Valuation Tribunul (Procedure)ngland) Regulations 2003 (SI
2098/2003) (as amended) that it proposed (o denl with this matter upon
consideration of wrilten representstions without an oral hearing, No request
tor un orul heuring was received by it and the multer has accordingly been
dezlt with in tha fashion. There were represemtations from the Company
before the Tribunal, consisting of a siatement of case, & copy of the site plan
and of the Lease and copies ol the 2007 service charge accounts and the 2008
budgets. The Tribunal was iold that the 2008 accounts were not then available,
and that the accounting period (whose dates ure at least ambiguous as defined
at Schedule ) puragraph C in the Lease), runs fom 1™ Junuary w 31°
December in cach year). None of the Respondents sent representations, There
was thus nothing belore the Tribunal that rep[resented opposition o the
figures in the budget.

Recnuse the 2008 accounts were not available, the Tribunul was asked to deat
with the matter by reference 10 the 2008 budget. It has done so upon the basis
thit the ligures in that budget are in any evenl subject to the service charge
certificale procedure mentioned in paragraph 20 below once the lina) figures
wre uviilable. To that extent, and subject to the luct that it kas seen the cstate,
and the standard of any work, after the end of the accounling period in
question, it hus dealt with the matter in the terms of section 27A(3).

This note proceeds by setiing out the respective hendings under which the
service charge that the T'nbunal was asked (o determine had been raised and a
summary of the represeniniions made with regard to that item, lollowed by the
Tribunat's decision. with its reasons, in respect of the item in question. ‘I'he
Applicant’s representations deal first with the Estate Service Churge budgel
ligures and then with the Flai Service Churge budget figures. This note
follows both that patlern and the order adopied there.

The Tribunal observes that in dealing with u matter of this narture i1 is required
{(in the context of the present matter) 10 determine whether an ilem of service
chrge is lawfully recoverable and, if it sppears that such is the cuse, o
determine whether the itlem was reasonably incurred and then whether the
standurd of the works or services 1n quesion and their cost are themselves
reasonuble. “The representations made (o it were very largely directed 10 the
first of these points, and it has been lefl in many instances to determine the
remaining poinis on the basis of what it saw during its inspection and by
reference to its colleclive knowledge and cxperience of what may be a
reasongble standurd and cost of works or services. Considerable care hud
plainly been tsken o prepare the representstions as they stood. but it would
have been helpful 1o it if these other aspects had been addressed in & little
more detail.

The Tribunal was informed that the Company is now ulse the frechold owner
ol the esiate. Paragraph 11 of the Fifth Schedule to the Lease requires each



lessee 10 become and to remain a member of the Company during the period
that they remain a lessee,

Estate Service Charge

Annual Retirn Fee - £30-00

20.

21.

The Applicant argued that this sum is recovernble as one of the costs and
expenses of managing the cstate and as such 18 recoverable under the
provisions of paragraph 15 of Ninth Schedule in the Lesse, Because the
company €xisls 1o own and manage the este, and this was a cost necessary 1o
ils exisience, it fell 10 be recovered under that provisien. The ‘I'ribunal accepts
from its own knowledge that the figure is accurate, but determined that this is
u vust that falls 10 be borne by the Company’s members in that capacity. The
fact that the Company's only activily is lo own and manage the estate 15 not in
its opinion sufficient 10 alter thut position. [t adds that iT it is wrong aboul thut
it would in any case be of the view thal the decision of the Coun of Appeal in
St Mary's Munsions Limiwed v Limegate Investments Limited [2003] 05 £G
{46) make it clear that if such a cost is to be recoverable as a service charge
then the ordinory nalursl meaning of the words used must support that
recovery, and in this case, in its judgement, they do not.

There is of course nothing to prevent the Company rom secking to recover
such contribulions ul the same time as il sencds out its service churge demands.
They will however reguire to be paid in whulever proportions the
memorandum and articles of associaiion of the Company {which the Tribunal
has not seen) provide, and thut muy be slighly different from the proponiions
in which the service charge is payable.

Awidit Fee - £400-00

22.

The 1ol allowed in the two budgets lor audit fec for 2008 ix £550-00. This
has been informally apponioned as 1o £400-00 o the Listate Service Charge
and us 1o £§50-00 to the Flm Service Charge. Pamgraph 15 (¢) of the ninth
Schedule allows the recovery of the fees and expenses of all survevors
architecls engineers lawyers and #ll other consultants of any sort whalsoever
which provide serviees e the Company in cunnection with the management ot
the eswle. The Leasc defines “the Auditor™ in paragroph | of the First
Schedule us uny prefessional auditor or sudilors fer the time being uppointed
by or acting for 1l Company. [1is funciion within the lcasc appears o be w
give # service charge centificate afier the end of cach accounmting period
(parugruph 4.1 (a) of the Fifth Schedule 10 Ihe Lease). There gppears 1o be no
express provision refating to his remuneration, but the ‘T'ribunal was of the
view, bearing in mind the decision in the case mentioned above, that the terms
of paragraph 15(c) were just sufficiently explicit 10 allow his costs in that
conneclion 1o be recovered as service charges.

What happened according to the sccounts for 2007 shown o0 the Trbunal is
that charered accountsnts prepared the Company's statutory acceunis,
including its prolit and loss account and balance sheet. Those ure necessary as



25.

Drainy

26.

part of its annual retumn. A schedule o those secounts showed service charge
recoveruble expenditure for the year 2007 against the budge! lor thal year and
against the aciual cosl for the preceding year, The figures were rot broken
down inte those payable for Esiale Service Charge und for Flar Serviee Charge
s0 that they would not have answered the precise requirements of paragraph
4.1 {a) of the Fifth Schedule without further work.

To the extent that the work done represented a part of the work that was
required in uccordance with the terms of the Lease, but in recognition of the
fact that the remainder of i1 wus connected with the statutory requirements of
the Company, the Tribunal delermined that it would be reasenable thal one
half of the sum in question, namely £200-00, was apportioned 10 the cosls
necessary Lo the production of the service charge cenificale, but the remainder
should be apportioned (0 the stalutory costs of the Company that are
recoverable from its members in the same wuy as those of the annual retum
fee.

Because the 2008 uccounts were not available at the time when the Tribunal
dealt with the mater it follows that it hus not seen the service charge
certificate. However, since the Lease requires it, and the property is being
professionally manaped, it considered that it was entitled 10 assume that one
would be produced and served.

- £1000-00

Parzgraph 1(b) of the Seventh Schedule to the Lease requires the Company to
repair all conduits that do nol exclusively serve a house or maisonctic. That
charge falis within the Esiaie Service Charge by reason of the provisions of
paragraph L(b} of Part A of the Ninth Schedule In 2007 a cost of £1645 wus
incurred for drain repairs. This is an exiensive estate with 96 properties on it,
and its lay-oul means thal there will necessarily be lengihy common drains
that serve it. Given the daie of construgtion, thuse druins are now getting on
for fifiy years old. 1 is likely therefore that defects in them may anise ot any
time. In the light of that faci, and of the demonsirated fact that over £1500 had
been spent on such work in the previous year, the ‘Tribunal determined that
such a provisicn of £1000-00 in the 2008 budgel was reasonuble,

Growuls Maintenance - £3300-00

27.

Paragraph 1 of the Seventh Schedule 10 the Leuse reguires the Company 1o
mainiain any garden or recreation or lundscuped aren on the Estate, and that
charge falls within the Esime Service Charge by reuson of the provisions of
paragraph 4 of Pan A of the Ninth Schedule. As previously indicated, there
arc considerable open arcas on the esiaie that fzll within the definition of the
aress that the Company is (¢ maintain, The Tribunal was lold that follewing
conmpetitive tendering a contractor has been appointed for the grounds
maintenance al an annual contract sum that is less than thet churged by the
previous contractor. This is why the budgeted sum for 2008 is less than the
charge of £5542-52 incurred in 2007.



28, The higure ol £4500-00 was oblained by 8 competilive lendering process. [t is
quile clearly u price thmt would appesr rensonable for the work that is required
10 be done. Whilst the Tribunal saw the prounds early in the season in
pardening terms, it was apparent that they were in such a condition thut
showed that they had been appropriately looked afier in the preceding year.
That being 50 3L was satishied thut the provision in the budget is o renasonable
one for work that will plainly be required. The Tribunal undersiands that the
cost excludes tree works, which are deall with separately at paragraph 41
below.

BDirectors and Officers ' Isurance, {600-00

29, The arguments in respect of these items were the sume as those 1o respect of
the rnnual retum fee and {in pan} the accounancy fee. Again in the Tribunal’s
judgement they arc nol properly recoverable as pan of the service charge,
however sensible 1t may be thwt the Compuny effects such insurunce. The
items arc once more in the Tribunal's judgeinent recoverable from the
members of the company and not us service churges. 1 repes s observations
ubout collection ot paragraph 21 above.

Buildings invurance - £7000-00

30. Paragraph 1({b} of the Seventh Schedule to the Lease requires the Company to
insure the buildings on the estale und paragruph 8 ol Pan A of the Ninth
Schedule allows it to recover the cost as pant of the Estate Service Charge. ‘The
cosl of such insurmnce in 2007 was £6956-79. Against that figure the budge
figure of £7000-00 appears 10 be reasonzble, and indeed by reference 10 the
Tribunal's collective knowledge and experience of the level of such premiums
{although it has no comparable quointions before it against which to test the
conclusion) the figure appears on the face of it to be if anything lower than the
Tribunal may have expected.

Legol Expenses Invurance, £1000-00

31, Parmmgraph 15(b) of the Ninth Schedule te the Lease allows the recovery of
costs expenses and fees in connection with the managemem of the Esuaie.
Purugraph 15(d) of thut Schedule allows the recovery of the Company's costs
ol complying with the Act, including any cost of seeking a declamtion from
the Tribunal thut » service charge or advance service charge is reasonable. ‘The
only representution before the Tribunal in connection with this item is that the
insurance inghwdes the cost of defending any application to the I'ribunal made
by u lessee under section 274 of the Act, but no further detail was provided.

The Tribunal determined that legal expenses insurance constilules u sensible
provision in connection with the munagement ol the Estaie (as opposed 10 the
Compuny} even if ils lenms mighl extend, o0, 1o marters that relawe w the
manapement of the Company rather than that of the estate. Without a copy of
the policy before it the “I'nbunal could not form a view upon that point, It bore
in rming that cover ol this nuure is something thal might sometimes huve been
included in the buildings insurance policy, and that might perhaps be a reason

LY |
tad



why the premium for the pohey appeared 10 it 10 be quite low. The provision
of £1000-00 comperes with a cost of £1008-00 in 2007. There was no
evidence ol the manner in which the premium was established. The Fribunal
determined using its collective knowledge and expericnee of the level of such
premiums, in the absence of any other informution huving been put before it
and in the absence of any opposition 1o the charge, that the cost is reasonable.

Munugement Fees £10152-00

33

34,

Paragruph 15(b) ot Part A of the Ninth Schedule o the Lease allows the
Company to recover its costs cxpenses fees and profits in connection with the
management of the Estate, Parsgraph 15(c) allows the payment of the costs
fees und expenses of specified persons and consultants of uny sort whatsoever
providing services to the Company in conneciion with the management of the
Estate. No urgument o the contrary being before it, the Tribuenul is prepured 10
read those provisions in this instance us permitting the employment of
manapers © manage the eswate. 11 is aware from its own knowledge and
experience that the management of an estate of this size i3 # lime consuming
malter.

The {ee proposed of £10132 amounts to a churge of £90-00 plus VAT charged
at 17.5% per unit, thut is 10 say a 101l of £105-75 per unit. It appears that the
VAT rate oughi now to be reduced 1o 15% to reflect the current levels, so tha
the charge will now be £9936. This 1 anether matier that the Tribunal has
been lefi 1o determine on the basis of no more then its collective knowledge
and experience. It is aware that the general level of churge for management in
southern Hampshire, whilst not as high as that often o be found for example
in Sussex, presently exceeds £90-00 per unit net of VAT, Thut cost of £90.00
opether with VAT at whatever rate is appropriate af the ime when the charge
is made is in its Judgement  ressonable cost.

Repairs and Maintenance L3084)-t1}

35

36.

Puragruph | of the Seventh Schedule 10 the Lease requires the Company to
maintain the buildings, conduits, common pants and common sccess ways,
bounduries and garden or recreation or landscaped sren on the Estate. For the
purposes of this item of expenditure the cost of mainiaining the conduits (other
thun drains, which arc scparately deall with ubove and street lighting dealt
with below), access ways, parking arcas, roads und (cotpaths falls within the
Fslate Service Charge by reason of the provisions of peragraphs t and 2 of
Part A of the Ninth Schedule. The cost of such work in 2007 was £3070-72.

in budgeting for the cost of work of this nuture, the extent of which cannot be
known in advance. the only guides are the exient of the area in which
problems fulling within the heading may occur und the cost that was incurred
in the previous year or years. ‘The Trbunal concluded that, aguinst those
crileria, & provision ol £3000-00 for these items, some of which will almost
incvitably anse, 95 # quile modest one und could not be swmid W be
unreasanuble.



Rexerve LI000-04)

37

Paragraph 14 of Punt A of the Ninth Schedule to the Lease allows the
Company 10 muke such payments to a reserve fund {Listate) for anticipated
future expenditure as the Company deems reusonuble. A reserve of this size
works out ul just over £10-00 for cach of the 96 units on the Estale. That is »
very modest provision lor sn estate of this size and construction, and subject 1o
thut obscrvation the ‘I'ribunal is unable (o say that it is unreasonable,

Street Lighiing Repairs - £300-00

38

The Company simed that the sireet lights in Magennis Close are not adopted
by the local authority. Thev are pan of the common uccess wuays that the
Compazny is required to keep reasonably lighted by the provisions ol
Paragraph 3 of the Seventh Schedule (o the Eense. Puragruph | of Part A of the
Ninth Schedule 1o the Lease allows the Company 10 recover the cost of so
doing. In 2007 the cost of such repuirs was £702-35.  In the absence of any
other information the Tribunal is unable to find that a provision of £500-00 10
cover similar costs in 2008 15 unrcasonable.

Street Lighting Electricity - L3000

39,

The requirements 10 incur this cost und (o provide these services are as sct out
in the preceding purngruph. The cost of clectricity in 2007 was £615-87. Once
more, upon the information before the Tribunal, the propesed cost is not
unreasonuble,

Sunelries - £574-04)

0.

This is another itern that s said to full within the provisions of paragraph 15
(¢) of the Ninth Schedule 1o the Lease as a cost or expense of the
administration ol the estate. It incledes reimbursement of dircctors’ expenses,
and copying and postage for letters und service churge wecounts. ‘The cost in
2007 wus £492-56, The T'ribunal concluded that this is 2 proper charge
because the items referred o clearly do relule to the adminisiration of the
estate as opposed 10 that of the Company. The make up of the proposed Gipure
ol £574-00 wus not explained, but it is likely 10 take account, for example, of
an increase in the cost of postapes. liowever, the amount invelved is small in
the overall context and the Tribunal saw no reason to disturb it

Tree Worky £200N-(H?

H,

As indicated ul paragruph 26 above, paragraph | ot the Seventh Schedule 1o
the Lease requires the Compuny 1o mmintain any garden or recrestion or
landscaped arca on the Estate, and that charge falls within the Esiate Service
Charge by reason of the provisions of paragraph 4 of Part A of the Ninth
Schedule. There are a farge nember ol trees on the estute, all of which buve by
now grown to such a size since they were planted {presumably when the esiate
was built) that i1 is reasonable 10 anticipate that they will from ume 1o lime
reguire 8ilention, not Jeast for safety of those using the land on which they



siand. The cost of such work in 2007 was £4680-36. Aguin the Trbunal has
been given no cxplanation why the proposed figure for 2008 vanes so
considerubly from that in 2007, bul cven so it is prepared io accept that the
proposed ligure 35 not unreasonable in the overall context of the matter.

Flat Service Charge

Aucdis £130-00

42,

The Tribunal finds that ene half only this sum, namely £75-00, is recoverable
as pan of the service charge for the reasons sel out in paragraphs 22-23 ubove,
bul repeats it observations as 1o collection in paragraph 21 above.

Cleaning L£T1604-00

43.

The Company in its representations made plain that this charge relutes (o the
cleuning ol the common parts of the blocks containing the maisoncttes. Such a
charge is recoveruble by virtue of the combined effect of the provisions ol
paragraph 3 of the Seventh Schedule, which obliges it o clean common pans,
and of paragruph | {und in particulur sub-purngraph 1{c)) of Pert B of the
Ninth Schedule to the Lease. It is plainly reasonzble 10 have incurred such
cosl. The cosl in 2007 is said to have been £1560-00. ‘There is no evidence
before the Tobunal as o what 5 done for the money, excepl for the
information il was able to discover as to the likely extcnt of the arcas invelved
from ils inspection. Using thal information, and the fact that there are 31
maisonettes, it calculated that the cost works oul at sbow £1 for each lat per
week. In the context of 1his development it determined that that sum is not
unreasonable.

Eleciric Repairy £300

44,

The Company is required to keep common parts reasonably lighted by the
provisions of Pamgruph 3 of the Seventh Schedule to the Lease. Purugraph
1{c) of that schedule requires it 10 repair common parts. The Company's
representations muke i plain that these costs relate 1o the commungl lighting
and door entry system in the buildings containing the muisoneties. Pargraph
I{c)y of Pan B of the Ninth Schedule 10 the Lease allows the Company 1o
recover the cost of 5o doing. In 2007 the cost of such repairs was £418-52.
Againsi that background an cstimnic of £500 for the year 2008 is nol
unreasonable,

Efectricity L4900

43.

‘The requirements 10 incur this cost and Lo provide these services are as set out
in the preceding paragraph. [n 2007 the cost was £84-99 and no explanation
was lcndered to explain why the estimaie for 2008 is 0 much higher. The
‘Tnbunal bore in mind that the cost deals with lighting and entry devices fo
four staircases, and lighting 10 (wo walkweys. On that basis the cost in 2007
seemed 10 be low, whilsi the 2008 estimaie a1 teasl appeared closer o the son
of fipure that the Tribunal might have expected. The Tribunal is sware tha



discrepancies can arisc in the case of estimaled billing although there is no
evidence to tell it that this is what happened here. 11 concluded with some
hesitation that £400-00 represciis a reasonable estimule of the cost, and bore
in mind thut if that estimate proves 10 be in excess of the cost the mechanism
for crediling any overpayment in Parugraph 4 of Schedule 3 is suMicient 1o
1ake account of thul fact.

Maintenance £10310-6i

40.

47

Parugruph 2 ol the Seventh Schedule requires the Company 1o redecorte the
exterior of the buildings containing the maisoncites as often as is reasonably
necessary (and at least once in every three years). Paragraph | oof Part B the
Ninth Schedule allows il 10 recover the cost of so duing. The Tribunal was
able 10 se¢ upon inspection that the pans of the blecks that were not recently
decoruled are in quite urgeni need ol redecoration. It bore in mind thut part of
the exterior of the blocks is clad with wood, und that the blocks themsetves
stund a Jittle more than a mile from the sez so that they are exposed 10 salt in
the wind.

‘The Company’s representations indicate that the cosis referred 10 under this
heading represent a further pant of the cost of the redecoration of the exterior
of the blocks, and that the finul cosi for all the works may prove to be in
excess of £30,000. The Tribunal determined thut the sum estimated was nol an
unrcasenuble amount for the cost of the work that it had scen,

Fire Risk Asvexsmeny £250-00

48,

49,

The Company siated in its representations that following the implementation
of the Regulatory Reform (Fire Sufity} Order 2005, a fire Ask assessment was
implement as those regulations require. 1t was estimated to cost £250-00, The
Company points out that paragraph 5 of Pan B of the Ninth Schedule to the
L.case permits the Company to “make such payments of the kind referred 10 in
Clause 16 of Purt A of this Schedule as the Company deems desirable
exclusively in relation to the fals und maisoncties on the esinie...”. ‘There is
no Clause 16 in Part A of that Schedule, but it appears quite clear thut the
reference is a typoegrephical error and should refer 10 Clause 15, which refers
10 varivus sorts of payment, snd the ‘I'ribunzal has read the lease as such in
order to give commercial effect to i,

Sub parugraph 15 {c) allows the Company to rccover the cosis tees and
expenses of all surveyors, archiwcts engincers luwvers and all other
consultunts of any sort whulsoever which provide services 10 the Company in
conmection with the managemem of the Eslule, in zny event, the Tribunal
noted that paragraph 3 of Part B of the Ninth Schedule allows the Company to
recover the cost of any services exclusively provided o the flats und
maisonettes of a son mentioned in vurious paragraphs, including paragreph 10,
of Pan A of the Ninth Schedule. Paragraph 10 deals with compliznce with
statutory requirements,



50.

The Tribunal was thus quite saiisfied that the Company is entitled Lo recover a
sum for & lire Ask asscssmemt that statuie required it 10 crrry out, There is
nothing before it 1o show how the cost of £250-00 was csiablished, bul the
Tribunal considers it very unhikely thut such un essessment would be carried
out in blocks like these for any less, and that such a cost may very well be
greater. On thut basis it determined that the estimate is reasonable.

Labyrinth Emergency Assistance £1132-00

3l

‘The Company cxplained in its writlen representutions that this puyment relates
lo an insurance policy that it has effecied 1o cover emergencies thul may unse
outside of normal working hours that may have an ¢fYect on the health safety
and secunity of residents of the Ustate. The precise nature of the cover thul it
provides was not described but it appesrs rom the description 10 be a form of
call out policy to provide initial proteciion until long-term repairs can be
eflecied.

In ity represemiations the Company relied apgain on paragraph 5 of Part B of
the Ninth Schedule unkd followedd the argument Bowing from it referred 0 in
paragraph 48 and the first part of parugruph 49 above, 1l appeared to the
Tribumal however that this was a service facility or amenity of the sort
described in paragraph 13 of Purt A of the Ninth schedule, whose cost the
Company is permitied to recover under paragraph 3 of Pant B of the Ninth
Schedule. The cost is nol unreasonable in the Tribunal’s judgement lor such
cover as it undersiands the policy W provide.

Reserve £1000-00

33.

Paragraph 4 of Pan B of the Ninth Schedule o the Lease allows the Company
to make such pavmenis o a reserve fund (Fluls) for anticiputed future
expenditure as the Company deems reasonable. Given the commiiment that is
expecied to wrise for exterior decoration alone described at paragraph 47
above, the provision thmt has been made in the budgel is modest. ‘The
Compuny is entitled to make such a provision, it is plainly sensible for it to do
50, and the amount of 1the provision made is reasonable. 1 may even be urgued
that it 15 on the low side.

Surniedries £563-00

3.

The Company again relics on the argument siemming trom paragraph § of Part
B3 of the Minth Schedule and paragraph 15 of Part A ol thut Schedule 10 justity
ils entitlkernent o recover o sum under this heading, On this oecasion no
aliemstive srgument appears lo be availuble 10 i, The Tribunal was prepoared
to secepl the argument using the reasoning set out in paragraph 48 ghove. It
wis nol quite clear wo the Tobunal why the estimate for the cost of sundrics (as
the Company defined the items whose cost it secks 1o recover under this head
(described at paragruph 40 above)) in respect of the maisoncties should be so
similar to those for the estate as a whole when there wre 31 [luls und
minsonetties and another 85 other properties on the Estate, and the maiter was
nol further expluined. However, the churge is not of a subsiantial sum and it is



not hard 1o see how some £1 1083 in wo1al could be consumed for such items for
the Estate generally so thul the Tribunal did not feel able 10 Nind that the
amount wiis unrcasonuble,

Conclusion

55.

The Tribunal finds that the amount of service charge payable for the vear 2008
by the lessee of 32 Magennis Close is £930-26. That sum is derived by
applying the relevant proponions payable under the Leuse of that propeny
respectively to the Estate Service Charge and te the Flais Service Charge and
taking the 1otal of the 1wo amounis so produced. The calculation appears in the
Appendix 10 this decision. The ‘I'mbunal notes thal this sum is in effect a
payment of Advance Service Charge as defined in paragruph 4 of the Fifth
Schedule and will in due course be subject to maelilicution by the operution of
the mechanism set out in thal paragmph.

Rcbert Lo
Chairmun

in May 2003



32 Magennis Close Gosport

Estate Scrvice Charge

Annuai Retumn Fee

Audil

Druins

(irounds Maintenance
Directors'/QfMicers Insurance
Buiklings Insurance
Legal LExpenses Insurance
Managementl

Repairs and Mainlenunce
Reserve

Swreer Lighting Repairs
Street Lighting Electricity
Sundnes

Tree Works

Totals;
Flats Service Charge

Audi

Cleaning

Electric Repuirs

Electricity

Maintenance

Fire Risk Assessment

Labyrinth Emergency Assistance
Reserve

Sundries

Totaly:

Service Charge payuble is:
Estates Scrvice Charge
£31210/96

Ilats Service Charge 18760 731

Tolal payable:

Appendix

Budyet

30
400

[ 000
4300
600G
7000
1000
10152
3000
1000
500
500
574

2000

32256

30
1600
300
400
10310
250
Nil
4000

17368

LV'T Determination

Nii
200
1006
4500
Nil
7000
1000
9936
3000
1000
500
500
314

2000

312190

Nil

1 600
500
400
10310
250
1132
4000

18760
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On 12™ May 2009 the Applicant’s representatives, Now Professional Limited,
lodged an appeal in respect of the Tribunal’s decision dated 7" May 2009 on
two grounds. The first of those related to a clerical error in the Schedule that
accompanied the decision and has been corrected under regulation 18(7) of the
Leasehold Valuation Tribunals (Procedure) (England) Regulations 2003 (S1
2003/2099), so that, unless any issue arises in respect of the notice given under
that direction, that aspect of the matter has been dealt with.

The second ground was limited to the recovery of costs of management of the
Applicant freeholder company. Those costs related to the cost of the annual
return fee payable to Company’s House and to the cost of the company’s
annual audit. The grounds of appeal aver that the responsibility for the
management of the estate at Magennis Close is placed upon the Applicant, and
that the company was set up in order to manage the estate, so that this is its
sole purpose. They continue that the lease allows the recovery of “the
landlord’s costs of management”, and aver that this expression is apt to
include overheads, which are part of “relevant costs”. Finally they point out
that each leaseholder is required to be a member of the Company whilst they
hold their respective leases.

The Tribunal said in paragraph 20 of its decision:

“The Tribunal accepts from its own knowledge that the figure (i.e. that relating
to the annual return fee) is accurate, but determined that this is a cost that falls
to be borne by the Company’s members in that capacity. The fact that the
Company’s only activity is to own and manage the estate is not in its opinion
sufficient to alter that position. It adds that if it is wrong about that it would in
any case be of the view that the decision of the Court of Appeal in St Mary's
Mansions Limited v Limegate Investments Limited [2003] 05 EG }46) make it
clear that if such a cost is to be recoverable as a service charge then the
ordinary natural meaning of the words used must support that recovery, and in
this case, in its judgement, they do not.”

The Tribunal has not found the definition of “relevant costs” referred to in the
grounds in the lease itself. [t observes that had the draftsman intended to
include the overhead costs of running the company it would have been a very
straightforward matter to add those costs to the otherwise very detailed lists of
items included in Schedute 9 of the Lease.

The Tribunal concludes that the appeal has no realistic prospect of success for
the reasons that it originally gave, and that its view has not been altered by the
matters raised in the grounds. Accordingly it is not prepared to grant leave to
appeal.

The Applicants are entitled now to pursue their application for leave to the
Lands Tribunal, but must do so within fourteen days of the issue of this
decision. An application form and guidance upon the relevant procedure are to



be found at the Lands Tribunal’s website, and the relevant link is
http://www landstribunal. gov.uk/FormsGuidance/index. htm.

0

Robert Lon
Chairman

1* June 2009
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