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THE APPLICATIONS

The applicaticns mude in this matter by the Applicant are as follows: -

. for & determination pursuant to Section 27A of the Landlord and Tenant Act 1985 of his

liubilily to pay service charge for flats 5 & 7 Dennis Way, Folkestone, Kent for the service
charpe year ending 2008 and

for gn order pursuant 10 Section 208 of the Act that the Respondent’s costs incurred in
these proceedings are not relevunt costs 10 be included in the service charge for the
building in fulure years.

The tribunal is also required to consider., pursuant to regulution 9 of the Leaschold

Valuation Tribunal (England) Regulations 2003 whether the Respondent should be
required 10 reimburse the fees incurred by the Applicant in these proceedings.

DECISION IN SUMMARY

The tnbunul determines for the reasons set out below that the Applicunt is entilled 1o an
gllowance / credit of £1,635 in respect of the service charges demanded by the Respondent
for the vear ending 2008.

No order ts made in relation to the repuyment of fees incurred by the Applicant in these
proceedings,

JURISIHCTION

Scction 27A of the 1985 Act

The tnbunal has power usder Section 27A of the Landlord and “T'enam Act 1985 to decide
about all aspeets of liability to pay service cherges and can interpret the lease where
necessury to resolve disputes or uncertaintics. The tribunal can decide by whom, to whom,
how much and when scrvice charge is payable. A service charge is only payable in so far
s it is reasonably incurred. or the works to which it related are of a reasonzble standard.
The tnbuns] there fore also determanes the reasonableness of the charges.

INSPECTION

The tribunal inspecied the propenty before the heaning in the presence of the Applicant and
representatives from the Respondent Council. 5/7 Dennis Way comprises 2 unils in a block
of 4 self-comained flats being a two storey structure of brick construction bencath a pitched
hipped roof, clad in plain concrete tiles. The property was built approximately 50 vears
ago. At the time of the inspection the property appeared to be in good decorative order.
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IMINARYS /ISSUES IN DISPE

8. Both parties had set oul their respective positions in their slulements of case and both
partics had prepared and submitied a bundle of evidence.

9. At the heuring the tribunal cstablished that the only matiers in dispute related 10 the cost
amnd cxtent of extemnal re-pointing works carried out 10 the property 1n 2003 and also some
minor repairs carricd out to the propeniy at the same lime,

Each of these disputed items is considered helow:-

10. Mr Burns confirmed that he had no issue over the quality of the works but he took issue
over the cost of the works and the extent of work carried out. 1n essence his case was tha
the Council had re-pointed the entire buitding even though this was not necessary. If the
Council had carmied out patch re-pointing. in other words dealing only with the specific
areas which needed work, then his service churge bill would have been much smaller. He
accepted that cerlain elements of the re-pointing work were needed but he did not accepl
that the whole building needed re-pointing.

11. Mr Burns® evidence was that he had first learned of the works in March 2008 when be
received a notice outlining the extem of work to be curmied oul amxl the cost. He had
contacted the council 10 rmise his concerns and then cbtzined what he considered was a
comparable estimaic from a specialist re-pointing fion culled Pro Point UK Limited. That
estimule priced up the job in two opiions. ‘The first option was 10 re-point the whole of the
property as per the Council specification umd the umount charged would be £12.463.75
inclusive of var. ‘The second option priced up enly the work Mr Bums considered was
necessary and the amount cume o £2.555,63 inc. val.

12. In suppon of Mr Bumns contention that the whole of the property did not need re-pointing,.
He had obtained a report [rom Paul Allen FRICS a pariner in the firm of Godden Allen
l.awn Chartered Building Survevors. ‘The report provided a summary in these terms

i) i iy st necessary la re-point the front elevation with only very small arcos of filling
o minor holes required as described. This work iy of such a minor noture thet it
could possibly be considered 1 be work that could be curried ow from g ladder in
compliance with working at height regulotions.

it} The twao side elevationy do require re-pointing.

§ii) The rear elevation docs require some re-pointing perhaps up to 50% but it is rot
technically necessary to re-point the whole of this elevation ar this time.

ivt The brick store requires re-pointing.
13. The report was accompanied by a number of coloured pholographs showing the elevations
of the building. Mr Bums maintined that the pictures backed up the findings of his
building surveyor wl clearly showed thut the fronl cleviation and some ol the rear und side
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15.

16,

17.

18.

ctevations did not require attention, The rear clevation needed a1 best only 50% re-pointing
whilst the side right clevation required re-pointing 10 a maximum of 75% of the area. In
these circumstances he invited the Tribunal o reduce the amount of service charge payuble
by him to relleet the fact that the Council had been unreusonable in having the entire
building re-pointed.

: ‘The Hespondcnt”

. Mr Nicholls commenced his evidence by stating that he wus u surveyor for the Shepway

District llousing Department und pant of his job involved inspecting council owned
properties and rccommending those that needed repair. Mr Nicholls told the tribunal that
his council had a housing stock of just over 3,400 propertics manaped by his own stafT,
Some of the properties are rented by counci) lenunts amd some have been sold under the
‘ght lo buy” scheme., As pant of is capital program every year the Council spent
approximately £3 million on repuirs and manienance. 1ts repair program was driven
initially by its decem home stock condition data base. This dutabuse showed which
propertics were likely to need externul repaic and renovation each year on a solling 30-year
program according to the age of the properties. When the dulubuse showed o propenty
requiring renovation the Counwil curmiexd outl a thorough visual inspection 10 verify what
was required. Mr Nichollts had inspected flats 5 & 7 Dennis Way and formed the view thul
the poinling to the property was in vanous states of disrepair and that it would be cost
effective 10 have the entire block re-pointed.

The work camed oul to numbers 5 & 7 Dennis Way formed part of a much larger contract
for repairs to 2 number of councit owned properties the contrsct value of which was just
undler £500,000. Under the councils procurement procedure the contract went out 10 tender
and five firms tendered. In the event the council chose the contractor who had submitted
the most competitive price, which resulted in Mr Bums’s service charge contribution of
£3.400 for cach of his flws.

Mz Nicholls conlirmed that his council had fully complied with the statstory consufiation
procedure with its lessees before executing the works. 1lis council had sem to Mr Bums the
two statutory notices informing of the work. In the first notice dated the 19% Junc 2007 Mr
Burns was invited to pul forwurd names of contractors 1o be included 10 the invitstion 1o
iender. The council had nol received any sugpestions from Mr Bums. The second notice
wis sent 1o Mr Burmns in March 2008 and Mr Nichells conlirmed that Mr Bumns had reacted
to that notice by conacting the counctl. There had heen a serics of discussions as 10 1the
extent of work cemied oul and theee had &lso been an on site meeting with the council and
Mr Bumns amd his surveyvor when the extent ol work wus considered.

Mr Nicholls confirmed that he had received Mr Bum’s building survevors’ report and that
he agreed with end accepted the report in its entirety. However, even though the report was
accepled, his council decided to proceed with the full scope of the works as originatly
planned and duly notified this 10 Mr Bums. The reason for this decision was 10 comply
with his council’s obligations under the terms of the leases. The council concluded thar it
was necessary to bring the whole of the property into a good stwte of repair for the
foreseeable future and that re-pointing the entire property would negaie the necessity 10
revisil the block for partial uneconomic re-pointing within five 1o ten years,

Mr Nicholls asserted that economies of scale were wchicved by progrumming the
maintenunce of this property with & much lurger contract for works, and in his view partial
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22,

23.

24,

repointing of the property would necessitate further visits to the property over a pericd of
five 10 ten vears and this would involve an clement of double charging [n these
circumstances he felt thut his council was justified in having the whele of the property re-
pointed and not just the arcas which needed immediate attenlion or attention within either 4
[ive or ten year period.

Minor Repairs

. Mr Burns identified the minor repairs as work to the shed doors und the redecoration of

down pipes unl the side rails. Mr Burmns considered that he should not have to pay for the
doors because they were pot replaced. Furthermore he had curried out painting to the
downpipes and thercfore there was no necessity for the counci! to do this work again.

Mr Nicholls corfirmed that although the tender documents hud included an clement to
repaiz the dvors he acknowledged that Mr Bum’s doors had nol been replaced and no
charge has been made for Lhis. As 1o the downpipes, in his view the downpipes did require
decoration and he considered it would be cost cffective 10 deal with this item whilst
scafTolding wus in place. Mr Nicholls pointed out that it was not Mr Burn's responsibitity
10 paint the downpipes and the council hud un obligation to do this.

THE TRIBUNAL'S DELIBERATIONS

. The leuses refating 10 the propertics place an obligation on the council e keep the exterior

of the property in repair. Pointing is a fundamental part of a building and good pointing is
critical 10 the stability of the walls and therefore the structure, The tribunal is therefore
satisfted that the Respondent must keep the building properly pointed and the eases
provide for the Applicant to comribute towards the cosl.

The tribunal considered the building surveyors report dated 1™ August 2008 from Messrs
Godden Allen and Lawn adduced by Mr Bums (“the Report™) and found this to be helpful
on three sccounts, Firstly, and most impornantly, in writien and oral evidence the
Respondent took no issue with any element of 11 and indeed agreed with its content.
Secondly, the Report provides o narrative as 10 the state of the pointing o cach elevation la
the property prior 10 the re-pointing work being carried out and thirdly, the Report contains
u pictoriul record of the building prior to the re-pointing being carried out,

The central issue for the tribunak te decide is was it reasonable for the council Lo re-point
the whole of the block bearing in mind the state and cendition of the re-pointing of the
building lasl veur, On the one hand the council asserts that it was reasonable because of the
economies «f scale thul could be achicved by having the re-pointing to this building
scheduled with a much larper contract of works placed by the council. On the other hand
Mr Burns usseris that there was no necessity 1o re-poini the whole of the building &nd that
paich repairs could have been carried oul at & much-reduced cost.

Having rcgard 10 the evidence the tribunul has conclwded that it waus not reasonuble [or the
counci] Lo have gone to the considerable cost of re-pointing the cntire building. Whilst the
tribunal accepts the councils ussertion that patch repatrs can involve incurring the same
expendilure such as prelimimaries ic, scaffolding more than ance, there is clear und
uncontested evidence in the form of the Report that purts of the building required no
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26.

28.

pointing m all a1 least for a period af five years and in some cases for ten years and longer.
This is the case in respect of the front elevalion where only a small area required minor
holes 1o be filled.

‘I'e Repon concludes that the two side clevations did require re-pointing and the tribunai
accepls the approach of the council nol to carry out patch repairs to this area. As 1o the rear
clevation the evidence is noi cntircly clear. The Report estimates that 50% required re-
pointing whilst the Respondent suggests that the arca was closer o 75%.

As 10 the chimney stack, Mr Burns assens that it did not requiee re-pointing but neither he
mor his surveyor were able to inspect this pan of the property. The tribunal noted a
schedule of condition ultsched 1o one of the leases which highlighted some disrepair 1o the
chimncy stack in 1986 and bearing in mind the passage of time the (ribunul has no reason
10 disbelieve Mr Nicholls evidence that the chimney stack needed repair. It is therelon:
accepicd thal it was reasonable for repointing work to be carried out (o the chimncey.

. 'I'he tribunel consider that the reasonable course of action to ke benring in mind the

condition of the property was to have placed a contract for all the elevations of the building
to be re-pointed “in 1010™ save for the from elevation where the very minor work identificd
could have been cammied oul either at that time or at a later stage. Whilst we undersiand the
councils approach 10 undertake their repair work by reference to a rolling 30 yeur
programmec involving the placing of lurge scale contricts to save money in the long run,
nonetheless the council is subject to the same s1atutory law thal governs the reasonableness
of work cammied out by any other landlond and is not subject to any special dispensation
becuuse 1t is 8 locul suthority council with a large housing siock. The tribunal can only
apply the same test of reasonublencess thul it would o a tandlord with only one property.
Applying that 1est of reasonablencss we do not consider H a reasonuble approach o have
repeinted the entire building when, on the cvidence before us, 2 material part of that
building required no work. We believe this is a case where the Respondent mude repainng
decisions based on ease of management rather than by reference to its repairing obligations
s¢l out in the relevant leases.

[n examining the rcpairing oblipations in the leases the Inbunsl noled that there are
provisions ¢nabling he council 1o build up a sinking fund for large capital works. The
ribunal is awure landlords often use these provistons 1o smooth out the peaks and troughs
of service charge expenditure so that the cost of non-recurming expenditure can be spreud
over a number of vears and shared between successive owners of a flat. Bearing in mind
the councils rolling 30-year programme we are surprised that the council have not availed
themselves of these provisions in this case, Huving suid thal the couneil is perfectly within
its rights not 1o maintain a reserve fund,

. The consequence of the conclusions reached in pemgraph 27 above, is that the Applicam

should not have 10 pay for that element of the cost of the re-pointing which related 10 the
front elevation. 11 is not possible for the tribunal to determine with any accuracy what that
clement of the cost is, but doing the best that it can with the figures, the lease plan, photos
and other documents before it. we calculate the froml elevation ares amounts 1o
approximately one third of the total area re-pointed. A fair deduction is therefore 50% of
33% of the to1al cost since the Applicamt owns two fats in the block of four. We calculate
the redoced figure o0 be £1,500 which includes a dedection in the supervision fees,
preliminaries and the contingency allowance,
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34.

‘I'he tribunal also disallows a provisional sum in the contract for window—tie removal 1n the

sum of £125 plus un elemem of the supervision fee relating theteto in the sum of £ 10 on
the grounds that this work would or should have formed part of the previous window
contract. For the avoidance of doubt the cost of work 10 the doors is also disallowed
although the tribunal heard evidence that the Respondent has not claimed such a sum trom
the Applicant.

‘I'he tribunal also upholds the churge of £495 for the painting /repair of the downpipes and
side rails. Under the terms of the leases relating to the propery, it is the council’s
abligation to stiend to these matiers and the tribunal considers thet it was a reasonable
course of action to paint these whilst scuffolding was in place even if the Applicant had
ignored the lease provisions and had sometime earlier painted these himself,

The Iribunal also considered if the Respondent had complied with the consultation regime
imposed by the Commonhold and Lesschold Reform Act 2002, It did so because the
Applicunt ulleged that he had only found out about the re-pointing works in March 2008
when he had received the second of the lwo notices that the consultation regime provides
for. llowever the Respondent’s evidence wus that Mr Bums was served with the two
simutory notices informing him of the work end they exhibited copies of the notices in
their evidence. On the balance of probabilities the inbunal pecept the cvidence of the
Respondent namely that the two statutory notices were duly served. It is common ground
that Mr Bums received the “Paragraph B° siatement and there was no evidence before the
tribunal 10 rebut the statutory presumption that Mr Bums #lso received the fizst notice, We
therelore conclude that comsuliation procedure was complied with in respeet of the service
charye for 2008.

SECTION 200 AND REIMBURSEMENT OF FEES

Mr Burns made an application under Section 20C of the Act for an order that any costs
incurmed by the Respondent in connection with these proceedings should not be regurded
as rclevant costs to be included in any future scrvice charges payable by him. A1 the
henring, Mx Cullignn confirmed that it wug nol her councils’ inlention to charge any cosis
to the service charpe account and accordingly it was not necessary for the tnbunal to make
an order under section 200,

The tribunal makes no order in relation to the reimbursement of fees, Although the
iibunal has reduced the service charge payable by the Applicant in respect of the
contested matters, there was o tiable issue and the Respondent has put forward a seasoned
casc to justify the management decisions aken by il In these circumstences il would not
be just and cquitable for the council 1o have 1o reimburse the applicationbearing fee
incurred by the Applicant.

A

R.Y.A.Wilson

Dated 30™ March 2009
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