RESIDENTIAL PROPERTY TRIBUNAL SERVICE
SOUTHERN RENT ABSESSMENT PANEL

LEASEHOLD VALUATION TRIBRUNAL

5.27A Landlord &T'enant Act 1985 as amended
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Applicants {Landlord}: Influential Consulants Ltd ¢/o Mr. J F Thompson
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Tribunal Members:  Mr. § Lal LL.M, Bamister {Legal Chairman)
Mr. C White FRICS
Mrs. L. Farnier

Date of Decision: 17* April 2000

Decision

Application

1. The Applicants applicd to the Tribunai by way of application received on 9*
December 2008 under section 27A of the Landlord & Tenant Act 1985 (as
amended) {“the Act™) 1o determine the liability of the Respondent in respect
of 301b High Street, Sheerness, Kent, ME12 1UT (the “Property™).
Specifically the Applicants wished for a ruling as te whether cerlam smounts
could be recovered under the Lease and if whether they could be, they were
reasonable in the circumstances fur the vear 2007/08. The true construction
of the Lease would have implications for any future service charge demnands
for future work if the Lease allowed for 1hat. The hability 10 pay has never
been in dispute nor has the proportion due ender the lease, namely 39.38%
in respect of the current Respondent.

bod

Directions were issued on 21 January 2009. Both panties to the proceedings
wrre invited tn cend 10 tha Trihural written eeneesentatinne which they have

both done, ‘These gre referred to below.



The Law

3. The statutory provisions primarily relevant to applications of this nature are
to be Found in section 18, 19 and 27A of the Act. The Tnbunal has of course
had regard in making its decision 10 the whole of the relevant sections as
frey wie sei vul in ihe Act, bui e seis oul wimi i ke simil e u
sufficient extract form each to assist the parties in reading this decision,
Section | 8 provides thal the expression “service charge™ for these purposes
MERNS:

“un cmovrdd peable by a terant of @ cwelliveg ay part of or i cckdision to the reni-
a.  which is penvable directly or inedirectly i services, repiaits, mIRIEITICE, IIPRCOVEIRCIES oF
isirance or the kesdiond s costy of moamapemens, and
& ihe whole or purt of which varies ec mey ey ocooeding e rele vanit coss,

“Refevamt ooty ™ are the cost oF estimumied coss incurred or 10 e incwrred by the kaowilord in
cormection wilh the matters for which the service charge is pavable and the expression “eoxgs”
inclugke s verheoly

4. Sectioen 19 pronickes thal

“Refevanyt costs shall be sakem into wccount in determining the amownd of @ service charge penvable
Jor a periad:

a. ey to the extent thet they are recoanably incurred, ad

b where they are incurred on the provixion of services or the carrying ous of works ontdy if the
seraces or works gre of reccwcble o

Rl 1P CONIL PITIG e Wit B Timired occoraingly.
5 Subsections (1) ok (2} of xection 274 of the Act pronsde thin

“fF+ An application may be modk 16 0 Leasehold Valuanon Tribsngl for o determinetion wheiher o

smrvine chermnd ix renprbly ek (60F i Tt

w2 the person (o whom 1t is paable

b the person By owhom i I8 paneadde,

o the umosnt which is papathie,

U R Gkl (3 OF BV wRICA ) Es pNnibie, e
v the marmwr in which ir is payvable,

The Inspection

6. ‘I'he members of the Tribunal inspected the property on | 7" April 2009, 1t is
a two storied end of terrace house buill rbout a hundred vears ago end
converied into three self contained units probably in the last 40 vears. [t is of
CUN CLLIUNEE Sl U Eon willl s0tid DOck walls unaen 8 ool aal us Deco
recovered in tiling.



7.

The house has a common {ront entrance and hall which lcads 10 a rear
[RIsmLRE B @ dout {u it guiden, Fiui A ias i enbance Gowr uil itk i
znd 15 a smell ground floor flat. Flai B has an entrance door ofY the rear
passage and has some accommodation on the ground floor and some on the
first floor, It has its own internal staircase. Flat C is reached via the main
SULICHME dend Dy BCCONBIUAdBion ui s Door fevel Wit g Tu e o i
the roof space. The inspection was limited 10 the exterior of the property end
the common parts. 11 was not considered necessary to inspect the interior of
any flat.

The Issue

8.

‘The only matter in dispute was the liability to pay the management charges
wid iegai foes winceh funned o cumporeni oi itk service cien ge denuand vl
the year in question. The Respondent accepted that any work actually carried
out to the subject property was reasonabte, Original defects 1o the work had
now becn corrected by the Landlord following her complaims. The period in
query above relates 1o the Cost Summary Spread sheet and Contractors
invoices (hereinaficr referred to as the “Spreadsheet™) for the entire subject
property, the Respondent being linble to pay a share of that amount.

The Case for the Applicant

9.

10,

‘The Applicant was represented by Mr, Webb of Counsel instnscicd by
Fuiey Payge, Sodiciivis, Wi and iviis Thoingson weie prescoi iinuuginui.
Mr. Webb was content 10 adopt the written Siatement of Evidence on behalf
of his lay client as representing an accurate summary of the case for the
Applicant. In oral submission he pointed out that the Respendent had not in
Taci ide uny payineni siwee May 2607, This steicinent wiss eefuied by ihe
Respondent who pointed outl that she had paid the insurance and this was
agreed by the Applicant. He confinmed that the sum of £130.05 was due to
the Respondent as part of the sinking fund due 10 the Respondem when the
fechoid had Deen pociused by e Applicani’s aod Gits siiouid now be
reflected in her individual spreadsheet. In any event the Spreadsheet referred
to in Paragraph 7 above was the document he would work from as it
itemised the expenditure in respect of the entire subject Property. An
HINETIICG Spreadsiicei wits p1uvivesd,

In respect of the Lease he submitied that Clause 2 aliowed the landlord 1o be
paid » fair and reasonable proportion which the Landlord may expend and
Py Iesuiably D reguined on aecouni of sotivepaivd expsidime, Tic
grgucd that Clause 2(a) allowed the Landlord 10 appoint and agent which
would include a solicitor for the recovery of fees and that Clause 2(d) gave
the Landlord and absoluie discretion in respect of work carried oul for the
geneial beneii ol Uik outiding winch was ol tumied v iepars aod
mainienance by the wording of Ctause 2(d). He added that such amounts that
maybe demended had to be paid within 28 days according 1o the terms of the
Lease. The amounts that could be demanded were subject 1o the over arching
sigiuivny provision i “reasorabicness” oy eveni.



11

In respect of the Legal Fee component of the Spreadsheet he submitied that
Lkenks wete o (osonabic surl joculied Uy ivcai suiiciions sciing as an ugeni
under the express provision ol the Lease. After questioning by the Tribunal
he agreed that all invoices up to the 25™ September 2008 had to be reserved
becsuse they were not tn the comect form as per the Service Charges
Lounnru Y Of Adghis g Ouligeiions wid Transitionasi Provisioes) (Rogiand)
Regulations 2007. He submitted that such 1echnical oversight did not negute
the liability of the Respondent te pay now, rather that prior to that date she
did not have to do so because the invoices were not in the correct foerm, On
Tutiiie) yuesiivng Ly e Tibuiai e cetoctnily secepied dui e fega
costs direcily related to the collection of the service charge which
themselves had nol been correctly demanded and were not pavable.

. le ook the Tribunal through the various other expenditures and submitied

lizgi ey were reasonabic vy peer i suigevi propeniy.

. In respeet of 1the forthcoming expendnure he asked the Tribunat to give

direclions as to whether the same could be claimed.

. Mr Thompson who attended the Tribunal admitted that there was no separate

bank account for the service charges monies. He himself acted as a Director
lor the Apphicant Company and had de facio been appointed by his company
W EHBLage U suutect properiy oy paci ol ins Direciviaing Dui iud su spreciiie
management coniracl. There was no specific evidence that he had been
appointed as a manager, rather he cames out the activity as a Director of the
frecholder. it was also poinied out that he and his wife were leascholders of
Fiui O wand bl ivin. TIomgsus is a Uiiecio ol ifeaivee Key Fropetiies Lid,
the compeny that has owned Flal A for gbout ten years,

The Case for the Respyndent

15.

16.

Mrs. Willens attended in person. Having heard Mr. Webb she asked lor an
adjournment because she thought she might be at a disadvantage in her
presemalion of her case. The Tribunal declined to adjourn the matter at this
iuie singe 1y Uk Issues llad Deen deiimed Tor suime iarke, boiln paiicy T
comptied with Direcuions and were fully aware of the cach others cases prior
Lo the heanng, The Applicant was entitled to employ a lawyer of their choice
as was Lhe Respondent. The hatter had chosen not io do so. 'The Tribuna! as
i eapeni Tribunsi was prefeciiy capaiie of vonsiiuing i icase beivie 1§ us
welt as the other material and were of the view thal an adjournment was not
necessary in the interests of justice at this 1ate stage. Her epplication was
refused.

She adopted her writien submissions of 20® March 2008 which she indicated
had been prepared by solicitors in any evenl. She admitted 10 the Tribunal
thai she did not query the reasonableness of the remedial work itself bul
ruiiret her dispuic reivied o wial stie deserrieed us e uimeusonabic
management fecs and legal expenses,



17,

She argued that they were unreasenable and unnecessary and that both legal
fees wikd iInglugeineni fees Ui maiicn shouid iwse been pui vui v ienda
because they were long term contracts for more than one vear.

The Tritunsl's Decision

18,

21.

I8
fad

The starting point for the Tribunal’s analysis must be the Lease. The
Trbungl are satisfied that, giving the words of the Lease their plain English
meaning, the Applicant is able to charge the Respondent both for work done
aned ful fiure work (Clause 2.

. The Tribunal are also satisfied that the Landlord is permitted under Clause

2(b) 1o appoint a surveyor or agent in connection with its obligations under
ke Lease 10 espevi of 1epain aikd ninicoance winch aiso expiessiy covers
the collection of any such sum. The use of an agent is a sufficiemly wide
encugh concept to include a solicitor and or manager,

. The T'ribunal are not satisfied, notwithstanding the issue of constrection

ubove, il ivie. Tinmpson is in faci g duly sppuinied manager. He seeins ju
carry out duties as Direetor of the Freeholder and as such is an employee of
that company. It secems that each invoice for money spent hes been
addressed to the Freeholder Company, Influential Consultants Limited and
i Uy luve obiaioed wdvice Tion e soliciion, Bvery demard for service
charge payments has been made on the notepaper of the Freehold Company
and il was clear thal any money received is passed through the account of
that company.

The Tribunal are satisfied that under Clause 2 (d) the Landlord is not limited
10 repair and mainicnance but would include other expenditure for the
peneral benefit of the building in his 2bsolute discretion. This, although
subyjeei iv i siiviory 1equitemeni of reasongbicinsss, wouid vover wiwi
maybe lermed an “improvements” such as the installation of firc safety
alarms and systcms.

. The Tribunal turns now to the issue of what is regsonable. The notion of

sUInEiiting being 1easonabic Tuy Beun iid iv imcan ihai ite aodiond does oui
hove an unfetiered discretion to adopi the highest standard and to charge the
tenant that amount; neither does it mean thet the tenant can insist on the
cheapest amount. The proper approach and practical test were indicated in
Fluugis invesimenis Lids v iviasciesice Ciiy Councii [158%] | EOLR 244
that as a general rule where there may be more than one method of executing
in thut case, repairs, the chioice of method rests with the party with the
obligation under the terms of the lease,

. Further the 1enant cannot insist on the cheapest method and a workable test

is whether the landlord himself would have chosen the method of repair if he
had to bear the costs himself, Ultimately it is for the court or tribunal 10 do
degite vn ihe basis ol e evidenus eioie i and caercising iis vw
expertise. [n that regard the LVT is an expert tribunal and is able 1o bring its
own expernse and experience in assessing the evidence before it



24,

25,

In respect of the expenditure year in question as covered by the
Spreuisivei, itne Teibwi wie suilsived i buidingg work sid vilee paiysicai
mainienance are reasonable sums. The subject property is in a poor stale and
both partics accepd the need for remedial work. The Respondent makes no
specilic challenge to this aspect of 1he service charge demands as contained
e Specudsikel. Likewise ke Trbanwl wie saiisized ifwi ibe variouy
invoices for the work done do show a “reasonable™ costing with regard (o
the relevant legal principle 1o be applied.

In respect of the management fees, the Tribunal are satisfied that no
mpnagoneni foes iave acisaliy been rcunied, i e Frechoid compeuny
has expended money in obtaining legzl advice as to how it should operate
and the notion of a manager and management fees 15 4 fiction with regard to
the subject property in the light of the arrangements described et Paragraphs

T
1.0 dLMFYE,

. The Tribunal are further satisfied that the £420 demanded in respect of bank

charges is an unreasongble amount as there was no evidence before the
Tobunai vl such Cimrges Deuig acuned and ivis, Tiumpsun sdunbiied thai
any monies were paid into the Influential Consuliants account which was in
overdrafi. No evidence was before the Tribunal that the other two flats in the
subject property had in fact paid.

. The Tribunal were satisfied that the sum of £260 in respect of Lthe fire

inspection is nol recoverable either as this was wnitien by Mr. Thompsoen
acting es Director of the Frecholder and not as a menager because the
Trbunal fed on ik evidetee ibai e s io Inasger,

. The Tribunal were satisfied that the sum of £1500 for legal fees was a

reasonable sum in respect of work carried out by the solicitors. The Trbunal
Al subisiied dwi el expeses 1 espRvi ol 8 5, 20 were viabid up o ik suin
indicated of £1500 but nothing ¢lse as the solicitors appear 10 have been
instructed and advised on the recovery of service charges by frechold
company and had in fact failed to advise that the demands made before 25
Sepicmber 2008 wWere not vaiii acmends



29. Following the above the Tribunal decides Lhe following amounis as a
ressonbie su i espeet of ibe subjeci properiy ot e peiod ¥ Devenie

2007 10 1™ February 2009:

Maintenance (Not in Dhspute) £9478.21
Insurance {Not in Dispute) £728.83
Managemem Fees £00.00
Feyal Fees £1500
Fire Inspection £00.00
Bank Charpes £00.00
Tonal £141707.04

30. The 101al emount is therefore £11707.04 which would leave a liabiliyy lor

LR ]

31, The Tribunal, in respect of intended future expenditure, hopes the parties’
note what has been found as reasonable in respect of the currem
I EEIICNT TEES BIH P1OFESSIUIKT TOEs U1 a3sEssIny day Tuiue iy,

. Having regard 1o the guidance ven by the Land Tribunal in the Tenants of
Langford Court v Doren LRX/32/2000, the ‘Tribunal considers it just and
cYuiinbiT W ke an vider uider 5,200 il i Landiond wnd Terani Aci
1985, The Respondent has (o a large part succeeded in nespect of her
submissions gs to the reasonableness of the legal fees and management fees.
The Tribunal dirgcts that no part of the Applicant’s relevant cost incurred in
Hiie gppiicaieon simii e Bided W ke 36 vIvE COIReY 4y B Just aid eyuiiabic
outcome in light of its substantive decision.

L
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