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This is un application by Mr & Mrs S P van Essen Lo the Tribunal 1o determine
the amount of the costs properly payable by Mr & Mrs A J Davies pursuant to
seclion 60 of the lLeaschold Reform Housing & Urban Development Act 1993
(as amended) (“the Act”) following the grani 1o Messrs, Davies of an exlended
lease of premiscs al 43 Feltham Crescent Easi Molesey {“"the premises”)
pursuant lo 4 notice given by them under scction 42 of the Act. Mr & Mrs van
Essen have been represented during almost all of the dealings between the
partics that are relevant to the issues now before the Tribunal by Messrs
Keppe & Partners (“Keppe™) and Messrs. Davies have been represented
throughoul by Messrs Lucas Soiicitors LLP {*Lucas”™), both of Twickenham.

On 29® Oclober 2007 Messrs. Davies, through their solicitors, gave nolice to
Mr & Mrs van Essen of their claim o exercise the nght 10 the gram of an
extended lease of the premises. The notice required a response by 7 January
2008. Although that notice was copied to solicitors other than Keppe, it
appcars from a copy chent care letter hefore the Tribunal that Keppe were
instructed 1o deal with it on or shonly before 21% November 2007 or possibly
on or shorlly before 3™ January 2008 (dates on the copy leiter provided vary) .
Keppe responded 1o the notice on behalf of their clients by counter notice on
4" g anuary 2008. The only issuc identified in the eounter notice was that ol
price, and a price was subseguently agreed between the parics in
correspendence. Thereafter the malter proceeded eventually to completion on
or about 2™ July 2008.

Lucas have provided a statement of case on behalf of their clients from which
it appears that there have been olher issues between the parties that seem to
have relaled e unspecified maintenance obligations, The Tribunal has not
been assisied by the fact thal whilst Keppe have provided a bundle of papers
on behalf of their clienl they have provided no stalemem of case in accordance
with the dircctions given in the maiter, despile having been reminded by the
Tribunal that these were required.

Section 6{1) of the Act states that u tepant 15 liable for the cests of and
incidental 10:

. any investigation reasonabiy undertaken ol the 1enam’s right 10 a
new lease,
b. any valuation of the tenant's flal obtained for the purpose of fixing

the premium or any other amoum payable under Schedule 13 of
the Acl in connection with the grant of a new lease under section
56, and

c. the grant of a new lease under that section.

Section 60(2) provides (within the present context) that such costs shall be
recoverzbie from the tenant only to the exlent that they might reasonably have
heen cxpecled to have been incurred (f the landlord had been responsible for
paying them personally, and the Tribunal’s jurisdiction 10 deal with the
question of the costs the subject of the application derives from section 91 (2)
(d) of the Acl.



The hourly charge lor Mr Firdose of Keppe, who dealt with the question of the
nolices, was staled in the cliemt care leiter mentioned abave to be £200 per
hour. A leiter from Keppe to Lucas duled 10" March {following some
previous discussions) indicaied that their charges would be £200 for Mr
Firdose for dealing with the notice aspects, and £8300 for Mr Keppe of the
same firm for dealing wilh the conveyancing. A bill for £1000, VAT and
disbursements  was presented by Keppe with the completion statement that
referred to “professional charges on connection with the lease exiension™. N
appears to have been was discharged (although the point 15 not relevant for the
purposes of this determination} upon complenion although a letier from Keppe
o Lucas dated 26™ June 2008 mentioned that the bill was for the
conveyancing aspects and not for work done by Mr Firdose in conneclion
without her arcus of dispute belween the parties.

In addition 1o the foregoing. Messrs Melville & Co, Surveyors, (“Melvilie™)
presented a bill duted 13™ December 2007 for £250 plus VAT for “preparing a
formal valuation in respeet of the lease extension”™.

Correspondence following the date of completion shows that Keppe then
sought further cosis from Messrs Davies. These appear 10 he lor the sum of
£2040 plus Va1 and Melville's fecs of £250 plus VAT in each case as uppears
from a statement of cosis that appears under Tub & of Keppe's bundle. A
further invoice from Melville dated 19® November 2007 for £212-77 plus
VAT (a total of £250-00) refers 1o "undertaking xn inspection and reponing on
breaches of leases covenance (sic) in resepct {sic) of 41 Feltham Avenue™. |
have assumed in the absence of any explanation thatl this relstes Lo the other
1ssucs between the partics, or some of them and is not the charge for £250-00
plus VAT mentioned in the statement of costs,

The notice of cliim was straightforward. It propesed that the new lcase be on
the samec lerms as the exisiing onc eacept that in fuiure the rent be one
peppercony. The counter nolice was cqually siraightiorward. There were
alrcady issues between the partics so that there is unlikely to have been any
problem about the identity of the person entitled to exercise the right under
seciton 42,

In the ubsence of any funher explanation 1 do not know it it is supggesied that
any of the other issucs between the partics may have had the cffect of
inhibiting the excrcise of the right 10 un exicnded lease in any way. Il Mr &
Mrs vun Essen only instrucied Keppe on 3™ Junuary 2008 and the counter
notice was given on 4" January 2008 there would have been little time in
which Keppe may have made any enquiries. | am not 1oid, and do not
speculste. whether the previous soliciiors may have incumred any cosis
included in Keppe's claim for £2040 in making investigations of any sort.

Upon the information thar has been put before me { am driven 10 the
conclusion that this was a simplc claim Lo excreise the seetion 42 nght tha
required a simple counter notice. | am quite unable 10 see how il woukd have
requited the expenditure of time and effort by Mr. Finlose described in the
sialement of cosls lo enable im 10 prepare the counter notice. There is no



11,

cvidence before me to suggest that any part of the ume that he spenl was
direcied to the mitler of “any other amaunt payable under Schedule 13 of the
Act in connection with the grant of a new lease under section 567

If that had been the case, and such amounis were in issue as a resull of the
other matters in dispute hetween the parties, | might have expected that Keppe
would have provided evidence 1o suppont such a contention, but they uppear to
huave chosen not to do so. For practica] purposcs all that 1 have on behaif of
their clients is their unsupported assertion that they spent much longer on the
work referred to respechively in subscctions 60(1) {a) and (b} of the Act. | am
left to conclude, in the absence of evidence to the contrary, that much of the
work that Mr Firdose did must have been in respect of other elements of the
dispuics between the partics. [f that is so then il is not recoverable us part of
the present proceedings for it lies outside ol the Tribunal’s jurisdiction, N s
not for me to consider whether or not it may be recoverabie, whether in whole
or in part, in any other way.

| accept that some work must have been done by Mr Firdose in connection
with the matters that fall (¢ be remuncrated in the 1crms of section 60(1).
fucas scem to have accepted that his originally indicated charge of £200 plus
VAT was reasonable. That represents un hour’s work for taking the relevam
instruclions, and drafling and serving the counter nelice. in the context of what
is before me that appears to be rcasonable remunemition for that werk.
Similarly Lucas sppear 10 have accepted the charge of £800 plus VAT for the
conveyuncing work, although they suggest that they did more of that work
than might have been expecled.

1 tested their view in this respect by conswdering that thet would represen: four
hours work at the charging rate of £200 per hour mentioned by Mr Firdose
(though another pariner dealt with the maiter). Within my own general
knowledge und experience that may nol have been an unreasonable amount of
time for the work involved, and accordingly T consider than the fee of £800
plus VAT for the convevancing was not unrcasonable. [ add that there scems
1o have been no indication by Keppe until 26 June that their fees may be
higher than they had previously suggested, and no attempt by them even then
lo guantify the increase, though they would presumably have been in a
posilion very largely 1w do 50 al a time so ¢lose to completion.

I+ has not been suggested 1o me thut Melville's fee of £250 plus VAT for the
valuation is vnreasonable, and | see no reuson 1o find thm it is other than
reasonable. Nothing has been put before me to suggest thai their other invoice
relating to possible breach of covenant lalls within the Tribunel's jurisdiction
in the terms of 1his application, and ! make no finding aboul it

Accordingly | determine that the amounl of Keppe's reasonable fees and
disbursements payable by Messrs Davies is £1187-00, being £800 for the
convevancing lees, £200 for dealing with the notice, £175 for VAT und £12
for office copy entnes. | further determine that Melville's fee of £250 plus
VAT of £43-75 for valuation is rcasonable and is alse payable by Mcssrs
Davics,
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Lucas seek an order for their costs of this appbewion exceeding £500,
Parugraph 10 of Schedule 12 to the Commonhold & Leascheld Reform Act
2002 ("the 2002 Aci™) limils the tribunal’s cosis jurisdiction 10 a sum of £500
only. It is excreisable where an application has been dismissed or where a
pany has acied fnvelously, vexatiously, abusively, disruptively or otherwise
unrcasonably in connection with the proceedings. [n their statement ol case
Lucas plead that the application for further cosis made by Keppe is frivolous,

Albeit with slight hesitation, 1 am unable io find that thai is the case. It may be
that there arc issues unexplained that would justify the application, at least in
part, but [ simply do not know because Keppe have failed o supply any
explanation. However, | do find that Keppe have in some mcasure acted
unreasonably. They have failed to reply to the Respondents™ points of issue us
required by the directions (although they did supply a bundle of documents),
and in so doing have failed in any way 10 seek to suppon their own
appiication, despitc the reminders from the Trbunai mentioned earlier. The
bundle 15 not of isell explanalory 10 the independent observer of the issucs
thit they raised in the application. | bear in mind, lo such exlent as it may be
of any relevance, that Lucas have incurred no further material costs of which |
am aware since that failure occurred,

The application has faled (there is no power in this conlext to dismiss (I even
had that otherwise been thought an appropriate course). If it had a justification
that has not been communicaled Lo the Tribunal for the reasons that | have
indicated. although | am aware thal there is a background of olher issues
between the parties of whose detail 1 am not aware. Doing the best that [ can
wilh all of thut | am salisficd that justice will best be served if | make an order
under paragraph 10 of Schedule 12 of the 2002 Act that Keppe wre to
coniribute a sum of £250 towards l.ucas’s cosls in the matter.

Kober Lon
31" March 2009
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