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INTRODUCTION

1. The Applicants are the leaseholders of 12 Royal Road, Ramsgate CT11 9LE {(“the Property”).
The Respondent is the owner of the freehold of the Praperty and undertakes the
management of the bullding. The Applicants had made two applications and also in respect
of Mr Cullen an application had been transferred by the County Court. The Applicants were
looking to challenge certain aspects of the service charge for the years 2000, 2003, 2006 and
2009-2012 inclusive. The Applicants were also seeking the appointment of a manager.

THE LAW

2. The relevant law is contained in sections 27A and 19 of the Landlord and Tenant Act 1985
and sectlon 24 of the Landlord and Tenant Act 1987, The relevant sectlons are set out
below:

Section 27A Liability toApay service charges: jurisdiction

{1)An application may be made to a leasehold valuation tribunal for a determination whether a
service charge Is payable and, if it Is, as to—

(a)thé perso"r.: by w-l;om it is péyable,

{bJthe person to whom it is payable,

(c)the amount which is payable,

{d}the date at or by which it is payable, and

{e)the manner in which it is payable.

{2)subsection (1) applies whether or not any payment has been made.

{3)An application may also be made to a leasehold valuation tribunal for a determination whether, if
costs were incurred for services, repairs, maintenance, improvements, insurance or management of
any specified description, a service charge would be payable for the costs and, If it would, as to—

{ajthe person by whom it would be payable,
{b)the persan to whom it would be payable,
{c)the amount which would be payable,

{d}the date at or by which it would be payable, and




{e)the manner in which it would be payable.
{4)No application under subsection (1) or (3) may be made in respect of a matter which—
{a}has been agreed or admitted by the tenant,

(b)has been, or is to be, referred to arbitration pursuant to a post-dispute arbitration agreement to
which the tenant is a party,

(c}has been the subject of determination by a court, or

(d)has heen the subject of determination by an arbitral tribunal pursuant to a post-dispute
arbitration agreement.

{5)But the tenant Is not to be taken to have agreed or admiited any matter by reason only of having
made any payment.

(6)An agreement by the tenant of a dwelling {other than a post-dispute arbitration agreement) is
vold in so far as it purports to provide for a determination—,

(a)in a particular manner, or.
{b)on particular evidence, .
of any question which may be the subject of an application under subsection (1) or (3).

{7)The Jurisdictlon conferred an a leasehald valuation tribunal In respect of any matter by virtue of
this section is in addition to any jurisdiction of a court in respect of the matter. '

19 Limitation of service charges: reasonableness. .

{1)Relevant costs shall be talken into account in determining the amount of a service charge payable
for a period— .

{a)only to the extent that they are reasonahbly incurred, and .

(bjwhere they are incurred on the provision of services or the carrying out of works, only if the
setvices or works are of a reasanable standard; .

and the amount payable shall be limited accardingly.

(2)Where a service charge is payable before the relevant costs are incurred, no greater amount than
is reasonable is so payable, and after the relevant costs have been incurred any necessary
adjustment shall be made by repayment, reduction or subsequent charges or atherwise,




Section 24 Appaintment of manager by the court.,

{1)A leasehold valuation tribunal may, on an application for an order under this section, by erder
{whether interlocutory or final) appoint a manager to carry out in relation to any premises to which
this Part applies— .

{a)such functions in connection with the management of the premises, or .
{b)such functions of a receiver, .
or both, as the tribunal thinks fit.

(2)A leasehold valuation tribunal may only make an order under this section in the following
circumstances, namely— .

{(a)where the tribunal Is satisfled— ,

{i}that any relevant persan either is in breach of any obligation cwed by him to the tenant under his
tenancy and relating to the management of the premises in question or any part of them or (in the
case of an obligation dependent on notice) would be in breach of any such obligation but for the fact
that it has not been reasonably practicable for the tenant to glve him the appropriate notice, and .

{liijthat It is just and convenient to make the arder in all the circumstances of the case; .
{ab)where the tribunal s satisfied— .

{ijthat unreasonable service charges have been made, or are proposed or likely to be made, and .
{ii)that it Is just and convenient to make the order in all the circumstances of the case; .
(acjwhere the tribunal Is satisfied— .

(ithat any relevant person has falled to comply with any relevant provision of a code of practice
approved by the Secretary of State under section 87 of the MilLeasehold Refarm, Housing and Urban
Development Act 1993 (codes of management practice), and .

(if)that it is just and convenlent to make the order in all the circumstances of the case; or] .

{bjwhere the tribunal is satisfied that other circumstances exist which make it just and convenient
for the order to be made. .

{2ZA}In this section “relevant person” means a person—,
{a)on whom a netice has been served under section 22, or.

(b)in the case of whom the requirement to serve a notice under that sectlon has heen dispensed
with by an order under subsection (3) of thaf section.




(2A)For the purposes of subsection (2){ab) a service charge shall be taken to be unreasonable~- .
{a)if the amount is unreasonable having regard to the items for which it is payable, .
(b)if the items for which it is payable are of an unnecessarily high standard, or .

{c)if the items for which it Is payable are of an insufficlent standard with the result that additional
service charges are or may be incurred. .

In that proviston and this subsection “service charge” means a service charge within the meaning of
section 18{1) of the Landlord and Tenant Act 1985, other than one excluded from that section by
section 27 of that Act (rent of dwelling registered and not entered as varlable).

(3)The premises in respect of which an order is made under this section may, if the tribunal thinks
fit, be either more or less extensive than the premises specified In the application on which the
order is made. .

{4)An order under this section may make provision with respect to— .
(a)such matters relating to the exercise by the manager of his functions under the order, and .
{b)such Incidental or ancillary matters, .

as the tribunal thinks fit; and, on any subsequent application made far the purpose by the manager,
the tribunal may give him directions with respect to any such matters.

{5)Without prejudice to the generality af subsection (4), an order under this section may provide— .

rights and liabilities of the manager; .

{b)for tha manager to be entitled to prosecute claims In respect of causes of action {whether
cantractual or tortious) accruing before or after the date of his appointment; .

(c)for remuneratlan to be pald to the manager by any relevant persan , or by the tenants of the
premises in respect of which the order is made or by all or any of those persans; .

{d)for the manager’'s functions to be exercisable by him (subject to subsection {9)} either during a
specified period or without limit of time, .

(6)Any such order may be granted subject to such conditions as the tribunal thinks fit, and in
particular its operation may be suspended on terms fixed by the tribunal .

{7)In a case where an application for an order under this section was preceded by the service of a
notice under section 22, the tribunal may, if it thinks fit, make such an order notwithstanding— .

(a)that any period specified in the notice in pursuance of subsection {2){d) of that section was nota
reasonable period, or.

(b)that the notice failed in any other respect to comply with any requirement contained in
subsection (2) of that sectlon or in any regulations applying to the notice under section 54(3). .




(8)The Land Charges Act 1972 and the Land Registration Act 1925 shall apply in relation to an order
made under this sectlon as they apply in relation to an order appointing a receiver or sequestrator of
fand. .

{9}A leasehold valuation tribunal may, on the application of any person interested, vary or discharge
(whether conditionally or unconditionally) an order made under this section; and if the order has
heen protected by an entry registered under the M5Land Charges Act 1972 or the MéLand
Registration Act 1925, the tribunal may by order direct that the entry shall be cancelled. .

(9A) the court shall not vary or discharge an order under subsection (9) on the application of any
relevant person unless it is satisfled— ,

(a)that the variation or discharge of the order will not result In a recurrence of the circumstances
which led to the order being made, and .

{b)that it is just and convenient in all the circumstances of the case to vary or discharge the order.

(10)An order made under this section shall not be discharged by a leasehold valuation tribunal by
reason only that, by virtue of section 21(3), the premises in respect of which the order was made
have ceased to be premises to which this Part applles. .

(11)Referances in this to the management of any premises include references to the repair,
malntenance or insurance of those premises.

INSPECTION

3, The Tribunal inspected the Property on the morning of the hearlng. It was a mid-terrace
house which had been converted Into flats. The external elevations to the front and rear
were plainly in need of redecoration and repairs. To the rear of the property was a
dilapidated fire escape in need of repair. Various other external items of repair were
pointed out as well as works of repalr particularly to the basement which had been
undertaken by various leaseholders. The Tribunal inspected the Internal common parts and
which were In a poar state although again the Tribunal was advised that works had been
undertaken by various leaseholders.

HEARING

4. At the outset of the hearing Mrs Bagley on behalf of the Respondents conceded that it
would be “just and convenient” for a manager to be appointed. She candidly accepted that
the Respondents had not been managing the bullding although she did not accept that the
proposed manager, Mr G Houghton, was an appropriate person to be appointed.

5. The Tribunal highlighted that they did not have jurisdiction in respect of the ground rents
claimed against Mr Cullen and this would be for the County Court to determine.




6. The Parties agreed that in principle the items being challenged were as set out in the
Respondent’s reply dated 10" January 2013 and set out at pages 3 and 4. It was agreed that
we would deal with each type of item In turn.

BUILDINGS INSURANCE

7. This was challenged for the years 2009-2012. The Applicants contended that the premium
claimed was unreasonably high. In particular they asserted that the policy overvalues the
building and placed rellance on the earlier Trlbunal decision in case reference
CHI/29UN/LIS/2009/0060. The Applicants accepted we were not bound by this decision but
suggested we should adopt the same as to do otherwlse would be to re-invent the wheel,

8. MrCulten in particular asserted that property prices in the area had fallen rather than risen
and whilst he accepted that bulld costs were different it was his submission that bullding
costs had not risen in Thanet as it was a poor part of the country and builders were
desperate for work.

9, Mr Cullen indicated he would accept £300 per annum per leaseholder plus indexation for
each leaseholder. Mrs Smith suggested that a total cost of E500-600 per annum would be
reasonable.

10. The Respondents highlighted that they had not attended the previous hearing. The previous
Tribunal had accepted thelr valuation of build costs but had not added VAT as was
recommended as part of that valuation. They had not challenged the decision as decided
commercially this was not worthwhile, The Respondents relied upon thls valuation to which
they had added VAT and in future years had then index linked the valuation. The
Respondents submitted this was a reasonable methodology for calculating the value of the
property for Insurance purposes.

" 11. Mrs Bagley explained that she had during this period changed broker to try and ensure she
received the best service and quotes. She explained that the respondents often do not
know whether flats are being owner occupied, [et or empty. Each year the Brokers put the
policy to the market. They have remained with AVIVA for continuity of claims management.
The advice the Respondent had received was to re-assess the rebuilding cost approximately
every five years and to carry out indexation in-between.

INTERNAL AND EXTERNAL REPAIRS

12. Mr Cullen conceded that the cost of repairing the flre escape in 2000 was reasonable in the
sum of £457.93.

13. Mr Cullen further conceded the charge for 2003 in the sum of £700.

14, The cost of electrical worlks in 2006 In the sum of £240 was challenged.

15. The Applicants denled that any works had been undertaken and even if works had been
undertaken the price charged was excessive and any works undertaken had not been
completed to a reasonable standard. The Applicants contended that the tradesman who
attended was not a properly quaiified electrician and the advice he provided to leave the
lights on ali the time the Applicants contended was wrong.

16. Further the Applicants denied that they had changed any switches and the Respondents
should have used someone more local. Mr Cullen invited the Tribunal to award nothing and




Mrs Smith contended that she would not pay more than £130 for a full day of an
electrician’s time from her experience.

17. The Respondents contended that they had tried o use local contractors but had been
unable to contact any of the contractors Mr Cullen suggested. She had used Mr Gwinett
who had undertaken other works on the Respondents portfalio. The Respondents pointed
out that the quotation Mr Cullen had obtained was for £211.50. As far as the Respondents
were concerned the contractor attended and did the work for which he was pald. They
submit this was reasonable.

MANAGEMENT CHARGES

18, The Applicants again relied upon the earlier Tribunal decision already referred to. The
Applicants contend that the Respondents have done little and any charge should be minimal
to cover what work they have done although it was accepted that they should be paid
something. ‘

19. The Applicants also took issue that it appeared an offer to accept a reduced amount had
been made to one leaseholder (Ms Ashton) and this was felt to be unfair.

20. The Applicants contended that a reasonable fee for each year would be £50 per annum save
for 2009 when the Applicants accepted that they had commissioned a survey but even still
felt 50% of the amount clalmed would be reasonable. Mr Cullen asserted that Mrs Bagley
on behalf of the Raspandents had previously said that they had abandoned the building and
Mrs Smith highlighted that Mrs Bagley at the start of the hearing had conceded that the
management of the building had broken down in conceding that the appointmentof a
manager would be “just and convenient”.

21. Mrs Bagley for the Respondent disputed that she had ever said that the Respondent had
abandoned the building. Certainly management had been difficult. The Respondents
however charged a fee based on what work they had undertaken in each year. The
Respondents contend that all costs have been chalienged by the Applicants and the
Respondents have had to deal with lengthy correspondence from Mr Cullen. It was agreed
that works were required and the Respondent wanted to do major works but any attempt to
undertake works was not accepted by the leaseholders. The Respondents referred to the
lease and the fact that it refers to the fee scale of an accountant for calculating the fee
payable. It was submitted that the fees are very reasonable when compared to this.

22. with regards to the offer to Ms Ashton it was simply an offer that if she paid a slightly
reduced amount that would be accepted in full and final settiement of her service charge
arrears. It was a commercial decision by the Respondent.

COUNTY COURT CLAIM

23, The claim transferred from the County Court only involved Mr Culfen. This claim included
certain additional items not already dealt with. The Tribunal explained to the parties that
they did not have jurisdiction in respect of ground rent recovery and if the parties could not
agree then this would need to be dealt with by the County Court once the matter was
returned to them,




24. The Tribunai also noted that the claim included what was referred to as “Administration
Charge (to include interest under section 69 of the County Courts Act 1984)” and County
Court fee. Both of these are elements outside the jurlsdiction of the Tribunal and would be
for the court to determine.

25. This left an earlier county court fee of £65 and administration charge dated 22.07.2011 of
£15. Both of these sums were waived by the Respondents .

APPOINTMENT OF A MANAGER

26. All parties accepted that it would be appropriate to appoint a manager. The Applicants
proposed a Mr Geoff Houghton of Gableson Property Services Limited, Details of his
company and proposed appointment were found at page 414 to 422 of the Respondents
bundle.

27. The Tribunal highlighted to Mr Houghton that if the Tribunal was satisfied they would

appolint him persenally and not his company. The Tribunal explained he would need to have -

an individual policy of indemnity Insurance as he would have personal liability, At this point
the Tribunal ad]ourned for 15 minutes to allow My Houghton to consider matters.

28. When the hearing resumed Mr Houghton withdrew as he had not understood that any
appointment would be personal to him.

29. No other manager was proposed at the hearing by the Applicants;

SECTION 20C COSTS

30. The Respondents indicated that they would be seeking their costs under the service charge

" not least of which being the two trips they had made to the area firstly for the PTRand
secondly for the hearing today. The Respondents submitted that they had approached this
hearing in a conciliatory manner. A lot of time had been spent preparing for the hearing and
Mrs Bagley suggested there was a clash of personalities.

31. The Applicants were seeking an Order under section 20C, Mr Cullen submitted that the
Respondent should not be entitled to recover their costs. He submitted that it was correct
that the Applicants had made an application particularly given no worlts had been
undertaken to the property since 2006. The services supplied by the Respondent were not
of a satisfactory standard.

32. Mr Cullen adopted these submissions in respect of his application for an order that the
Respondent do reimburse to him the fees paid,

33. Mrs Smith further submitted that the panel had seen with its own eyes the lack of
management by the Respondents, She submitted that she would expect them to visit the
property if they were managing adequately,

DECISION

34. The Tribunal finds that it cannat appoint a manager on this occasion as no manager was
proposed. The Tribunal reminds the parties that it is open to them to reach agreement as to
appolnt of a local manager If they wish. What is plain is that all parties seem to agree the




property requires work which Is likely to cost a fairly substantial amount and the parties
would be well advised to work together to achieve this.

35. With regards to the various items left for the Tribunal to determine the Tribunal finds as
follows:

INSURANCE

The Tribunal accepts that the Insurance claimed for each of the years in dispute (2008-2013) is
reasonable, The Tribunal accepts that the Respondents obtained a valuation for the cost of re-
building dated 19 May 2008 (page 292-294 of the Respondents bundle), This determined that the
base sum should be £560,000 however the Tribunal notes that at page 293 this makes clear VAT has
been excluded and that VAT should be added to this figure. Insubsequent years the Respondents
had index linked this figure to come up with the Building Value for insurance purposes. The Tribunal
accepts this Is a reasonable methodology for the Respondents fo adopt. The Tribunal note that no
alternative like for like quotations have been provided.

MANAGEMENT CHARGES

The Tribunal noted the evidence it had heard and the inspection undertaken, The Tribunal
considered the management charges overall and noted that the respondent explainad that they
hased the charge with regards to the wark undertaken.

The Tribunal determines that the charges for the years 2000, 2003, 2006 and 2009 are reasonable.
In the Tribunals opinion the amounts claimed are relatively modest given the number of units in the
building and reasonable for the work undertaken in-the respective years;

With regards to the year 2010 and 2011 the Tribunal accepts that the charge of for the building is
reasonable, The Tribunal notes that attempts were made to undertake major works although these
did not move further forward.

For the years 2012 and 2013 the Tribunal limits the management charge to £500 per annum in total.
The Tribunal has limited these years as it is clear that the Respondents have only arranged insurance
in these years and not been pro-actively managing the block .

ELECTRICAL WORKS 2006

The Respondent looked to recover £240. The Tribunal has regard to the evidence that only limited
work was undertaken. It is clear that very limited work was undertaken and a written report was
prepared. The Tribunal is satisfied that a cost has been incurred but believes the charge made is
unreasonable. The Tribunal conslders that £100 would be a reasonable charge, bearing in mind the
limited extent of the work.
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36. With regards to the claim under section 20c and reimbursement of fees the Tribunal
declines to make an order. It appears from the evidence that clearly the partles have falien
out. The Respondents have struggled to obtaln the co-operation of the leaseholders to
undertake major works predominantly as certain leaseholders have heen concerned as to
their ability io pay for such worls. As a result works have not been undertaken. It is noted
that the Respondents conceded that it wouid be “just and convenient” for a manager to be
appointed although uitimately no manager could be appolnted under this current
application. The Tribunal remind the parties that it would be for the Respondent to
demonstrate that the lease allows recovery of any costs they seek to charge and that such
costs may be subject to challenge as to the reasonableness of the same.

Sitm gD
David R. Whithey
Lawyer Chair

12™ March 2013
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