





Section 27A (1) An application may be made to a leasehold valuation tribunal for a
determination whether a service charge is payable and, if it is, as to... (c) the amount
which is payable’.

Section 27A (3) provides that an application may also be made ‘if costs were incurred.’

Section 19(2) Where a service charge is payable before the relevant costs are incurred,
no greater amount than is reasonable is so payable, and after the relevant costs have
been incurred any necessary adjustment shall be made by repayment, reduction or
subsequent charges or otherwise.

(iiy The Commonhold and Leasehold Reform Act, Schedule 11, Paragraph 5 provides
for applications to be made to a leasehold valuation tribunal for a determination
whether an administration charge is payable and, if it is, as to —

(a) the person by whom it is payable,
(b) the person to whom it is payable,
(c) the amount which is payable,

(d) the date at or by which it is payable, and
(e) the manner in which it is payable.

THE LEASES

9.

The Tribunal had before it a copy of the Lease which has been read and interpreted as
a whole. In reaching its conclusions and findings, the Tribunal has had particular
regard to the following matters or provisions contained in the Lease, none of which
were the subject of dispute or argument by or on behalf of the parties:

(a) The definition of ‘Service Charge’, ‘Services’ and related expressions in Clause 1.
(b) The Tenant's covenants in Clause 4 and the Fourth Schedule.

(c) The Landlord’s maintenance covenants in Clause 5.

(d) The computation of the Service Charge in the Fifth Schedule.

(e) The purposes for which the Service Charge is to be applied in the Sixth Schedule.
(f) The costs referred to in the Seventh Schedule.

THE EVIDENCE, SUBMISSIONS & THE TRIBUNAL’S CONCLUSIONS & REASONS

10.

The Respondent had challenged the reasonableness of the service charges on a
number of bases. However, after the Tribunal’s inspection but before the
commencement of the hearing of the substantive issues, the parties met and, with the
benefit of counsels’ advice, agreed the disputed issues and requested a consent order
that the service charges for the years in question were reasonable and payable by the
Respondent.




11.

12.

In the light of the submissions made on behalf of the parties, the Tribunal determined
that the Respondent in this case had effectively withdrawn the challenges to the
reasonableness of the service charges to be considered by the Tribunal and that, as
between the parties, there was no dispute to adjudicate upon. The Tribunal also took
account of the decision in Birmingham City Council -v- Keddie & Hill [2012] UKUT 323
(LC) in which it was held that a leasehold valuation tribunal had no jurisdiction to
determine issues not raised by the application. By analogy, the Tribunal determined
that it had no jurisdiction to consider issues in the present case on their own motion.
The Tribunal did not, therefore, consider the reasonableness of the service charges in
question by a detailed examination and assessment of the service charge accounts
and the supporting documentation, but accepted the parties’ position.

The Tribunal finds, therefore, that, by consent of the parties, the service charges
generally levied by the Applicant for the years ended 31 August 2011 and 2012 and
the year ending 31 August 2013 are reasonable and payable by the Respondent, the
outstanding sum at the date of the hearing being £3,570.45 in total.

COSTS

13.

14.

The Tribunal has power to award costs under paragraph 10 of Schedule 12 to the
Commonhold and Leasehold Reform Act 2002 which provides:

‘(1) A leasehold valuation tribunal may determine that a party to proceedings shall pay
the costs incurred by another party in connection with the proceedings in any
circumstances falling within sub-paragraph (2).

(2) The circumstances are where—

(a) he has made an application to the leasehold valuation tribunal which is dismissed
in accordance with regulations made by virtue of paragraph 7, or

(b) he has, in the opinion of the leasehold valuation tribunal, acted frivolously,
vexatiously, abusively, disruptively or otherwise unreasonably in connection with the
proceedings.

(3) The amount which a party to proceedings may be ordered to pay in the proceedings
by a determination under this paragraph shall not exceed—

(a) £500, or
(b) such other amount as may be specified in procedure regulations.

(4) A person shall not be required to pay costs incurred by another person in
connection with proceedings before a leasehold valuation tribunal except by a
determination under this paragraph or in accordance with provision made by any
enactment other than this paragraph.’

Mr Armstrong, on behalf of the Applicant, submitted an application for costs in the sum
of £500 on the basis that the Respondent had acted unreasonably by not accepting the
reasonableness of the service charges at an earlier stage, thus giving rise
unnecessarily to the substantive hearing. He said that the material supplied by the
Applicant was sufficient to enable an assessment of reasonableness to be made at an




earlier stage. The application was resisted by Mr Monaghan on the basis that the
material supplied was not sufficient for that purpose.

15.  The Tribunal considered that the general words ‘otherwise unreasonably’ in paragraph
(2)(b) of the provisions must be construed as having a meaning of the same nature as
the preceding specific words ‘frivolously’, ‘vexatiously’, ‘abusively’ and ‘disruptively’ and
that there must be behaviour of that nature to engage the provisions. The
Respondent’s behaviour in respect of the proceedings did not cross that threshold and
could not be said to be unreasonable within the scope of the statutory provision. In any
event, having reviewed the whole of the documentation, the Tribunal is satisfied that
there was sufficient scope to cause confusion in the minds of the lessees receiving the
service charge demands. The correspondence referred to the wrong number of
apartments at the development, referred to a third block and failed adequately to deal
with problems arising from the handover to Mainstay by Remus, including the apparent
failure of Remus to make some payments or properly to account for expenditure. None
of these shortcomings arose from deliberate obfuscation by the Applicant but they did
create a lack of clarity which inevitably gave rise to uncertainty by the lessees of the
basis upon which they might assess reasonableness. In these circumstances, the
Tribunal has determined that it would not be appropriate to award costs in this case.

16. The Respondent requested that an order be made under section 20C of the Landlord
and Tenant Act 1985 that the costs incurred, or to be incurred, by the Applicant in
connection with the proceedings before the Tribunal should not be regarded as
relevant costs to be taken into account in determining the amount of any service
charge payable by the tenants. The Tribunal has no evidence that the Applicant has
acted unreasonably in any respect and the Applicant has, in any event, succeeded
before the Tribunal, albeit by consent. It would not be reasonable or proportionate to
make an order.

P J Mulvenna,
Chairman of the Leasehold Valuation Tribunal

28 May 2013
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