REF/2017/0222
PROPERTY CHAMBER, LAND REGISTRATION
FIRST-TIER TRIBUNAL
LAND REGISTRATION ACT 2002

IN THE MATTER OF A REFERENCE FROM HM LAND REGISTRY

BETWEEN
Deborah Anne Edwards
APPLICANT
and
Jack Law & Cynthia Law
RESPONDENTS
Property Address: Land between driveway, Southbank/adjoining Trenance,

Perrancoombe, Perranporth TR6 OHX
Title Number: CL300931

ORDER

IT IS ORDERED as follows:

1. The Chief Land Registrar is to cancel the Applicant’s application dated 17 July 2015 for

first registration insofar as it has been objected to by the Respondents.

2. The Chief Land Registrar is to alter the general boundary to Trenance, registered title
aumber CL111772, so as to reflect more accurately the position of the boundary by showing it
to be contiguous to the boundary of Southbank along the driveway to which the Applicant’s

application relates.

‘\:‘\,1
e
A

Dated this 15 January 2018

Elizabeth Cooke

By ORDER OF THE TRIBUNAL
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PROPERTY CHAMBER, LAND REGISTRATION
FIRST-TIER TRIBUNAL

LAND REGISTRATION ACT 2002
IN THE MATTER OF A REFERENCE FROM HM LAND REGISTRY

BETWLEEN
Deborah Anne Edwards
APPLICANT
and
Jack Law & Cynthia Law

RESPONDENTS
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Property Address: Land between driveway, Southbank/adjoining Trenance,
Perrancoombe, Perranporth TR6 0HX
Title Number: CL300931

DECISION

| The Applicant. Mrs Deborah Edwards, is the registered proprietor of “Southbank™.
property on Perrancoombe, a pleasant leafy lane 1n perranporth on the notth coast of

Il Southbank is registered at HM Land Registry under title number

Cornwa
CL184615. 1tis set back from the road (Perrancoom
the registered titl ly the roughly rectangular plot on

be) behind another row of houses:

¢ 1o Southbank comprises not on
plot”) but also a narrow strip O
Perrancoombe (“the

which the house is built (~the main {land running

roughly east-west between two other properties and out on 1o
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registered strip )- Functionally the registered strip is a drivewdy allowing vehicular
access to the main plot.

Another property, Nancevear, 18 adjacent O Southbank and has the benefit of a right
of way along the registered strip. The Applicant is also the registered proprietor of
Nancevean. The right of way that benefits Nancevean is not in dispute.

The two properties between which the registered strip runs aré Trenance to the south
(roughly) and Branksome to the north. The Respondents, Mr and Mrs Law. af€ the
registered proprietors of Trenance, which is registered at HM Land Registry under title
qumber CLIT1772.

Below are copies of the registered title plans for Southbank and Trenance. showing the
poundaries of each as a bold line corresponding to the red line on the respective title
plans and the land itself shaded. 1t will be seen that between the registered strip and
Trenance is a strip of land which appears to be unregistered. It can only be said that 1t
appears to be unregistered, because the boundaries 0N the title plans aré general

not show precisely where the edge of each registered title hies.

poundaries; they do

stream



vy

| use the word “driveway 10 refer to the whole of the land between the norsth fence of
Trenance and the south tence of Branksome, comprising the registered stip and the
arca thal appears to be unregistered.

I{ will be seen from the plans that the gardens of Trenance and Branksome are bisccted
by a stream, as i« (he driveway. Therefore part of the driveway 18 & bridge. The bridge
does not occupy the tull width of the driveway: it is about 10 feet wide and there 1s d
aap of about three feet between the bridge and the north fence of Trenance.

['he Applicant's case is that there 1s, or should be, no unregistered strip between
Trenance and the registered strip, and that she owns {he whole width of the driveway
by virtue U’i' her ownership of Southbank, to which Gitle was registered in 2002.

The Applicant has (herefore applied to HM Land Registry on form FR1 tobe

z'cgistcrcd a8 pmprietor (o 4 long narrow rectangle of land which comprises the part of
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the driveway that appears to be unregistered, corresponding in width to the gap
petween the bridge and the fence that separatcs Trenance from the driveway.
including part (but not quite ail) of the north fence of Trenance as well as half the
thickness of the hedge and the stone wall at the Perrancoombe end of the driveway.
The hedge and the wall appear (subject 10 the general boundaries rule) o be within the
Respondents’ registered title.

§  The Respondents have objected to the application in part. They say that the registered
strip is only @s wide as the bridge, and that the land that appears o be unregistercd and
lies to the south of the registered strip is in fact part of their title. Nevertheless they
make no objection insofar as the application relates to land west of the stream.
although in refraining from objecting they say that they are making a concession. Fhey
do object to the application ‘nsofar as it does not relate to land west of the stream. 10
other words insofar as it relates to the rest of the land that appears (o be unregistered.
and to the hedge and the stone wall falling with the application. The dispute has been
referred to the tribunal pursuant to section 77 of the Land Registration Act 2002,

10. The Respondents have registered a caution over the land that appears 1o be
unregistered. under caution title aumber CL300931. The application land compriscs
(herefore the land in the caution title, together with the stone wall and the half ot the
hedge that the Applicant also claims.

1 1.1 heard the parties, neither of whom was legally represented, in Truro on 3 January
2018; the previous day 1 had the benefit of a site visit, and T am gratci"u\ to the partics
for allowing me access to their land.

12. The parties were, a5 1 say, unrepresented; they have done their research and have Very
helpfully produced copies of aVnumber of the pre—registration deeds to their propertics.
Understandably they have not been able 10 give me much assistance peyond that in
terms of legal argument and 1 have had to draw conclusions as best 1 can from the pre-
registration deeds. whose effect the parties — again, understandably - did not wholly
understand. Moreover. the Applicént bought her property in 2006. and the
Respondents bought theirs in 2012; so none of them has a very long memory of their
property and none of them owned their land at the time of first registration. Fach has
discussed matters with neighbours and have produced letters from neighbours and
from predecessors in title, but the only witness called at the hearing was M Nicholls.
who lived at Trenance from 1087-1988, whose evidence was of very limited assistance

(but whose assistance at the hearing in terms of helping to manage documents. which
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had to be passed frequently between me and the partias, I gra[efully acknowledge)- All
other evidence 1s hearsay and [ view it with caution. [ have reached my decision on the
basis only of the documents of title.
Discussions between the parties have been extensive and 1 have been shown a greal
deal of correspondence, much of it by no medns neighbourly or helpful. Feelings have
run high and still do. | hope that the hearing has gone some Way {0 show the parties
that the solution to their dispute is not easy o find, and that “Lis no-one’s fault that itis
ditficult, nor that deeds have been lost. 1 have done my best with the evidence shown
10 me and 1 have found that the Applicant cannot chow that she has title L0 the
application land. Accordingly, insofar as the Respondents object to it, I have directed
the registrar to cancel it Onc of the reasons why [ have reached that finding is that it
clear from the conveyancing history of these parcels of jand that the disputed 1 land -
although apparently unregistered — must belong to either Southbank or Trenance: and
while there is some positive ev idence that the Applicant’s itle does not extend the full
width of the driveway beyond the edge of the bridge, (here is also evidence that the
disputed land belongs 1o Trenance and would have been shown as such on the title
plan but tora mistake arising from the state of the 1973 Ordnance Surve
Accordingly 1 have directed the registrar L0 make an entry Lo that et ‘ect on the
rewistered title 1o Trenance by amending the general boundary S0 as 1o reflect more
the boundaries along the

accurately the position of the boundary and the fact that

driveway are contiguous.

1 have set out my reasoning below under the fo llowing headings:

. The Applicant’s case: (1) there is no gap between the registered ttles

i, he Applicant’s case: (2) title 10 Southbank

e The chpondem s case: (1) the 1940 abstract

v, The Respondent’s case: (2) the boundary to Trenance
v.  Conclusion: my directions to the registrar

i The Applicant’s case: (1) the land that appears to be unregistered cannot belong

to a third party
The Applicant has explained, and it is not in dispute, that Trenance and Branksome

were formerly a single property 80 feet wide owned by Clifton Menadue and Guthrie
Thomas. On 31 March 1928 they conveyed d plot of land with u frontage of 40 feet to
My Kate Price. On 1 June 1928 they conveyed plot of land with a frontage of 40 feet

{0 Ms Edith Shipp. [ have been shown copies of poth those conveyances. It is agreed
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that the land bought by Ms Shipp was Trenance; it 18 agreed that the land that Ms
Price bought in 1928 now comprises both the property known as Branksome and the
registered strip. What is not agreed is whether the land in dispute was formerly part of
Ms Price’s land ot Ms Shipp’s land. Put another way. the position of the boundary
between the two forty-foot-wide plots is not known.

16. In a letter to the Respondents dated 14 April 2015 HM Land Registry expressed the
view that the land that appears to be unregistered (the cautioned land) must belong 1o &
third party. But that view was expressed without the benetit of the history of the two
titles. | find — and 1t is agreed by the parties — that there cannot be @ third party ownetr
of the land that appears to be unregistered. The boundaries of Southbank and Trenance
<hould therefore be contiguous on the driveway. That is also the view now taken by
HM Land Registry, despite the appearance of their plans, in its letter to the
Applicant’s former solicitors dated 27 April 2016.

17. So the story told by the title plans 1S misleading: there is no strip of unknown
ownership between the Southbank Drive and Trenance. What < not known is whether
the land that appears 1o be unregistered belongs 10 Sounthbanks or to Trenance. 01
gven partly to onc and partly to the other.

18. The Applicant says that the caution land belongs to Southbank, along with halt the
hedge and the wall. The Respondents say that all that land is theirs.
it The Applicant’s case: (2) title to Southbank

19. At the hearing | asked the Applicant if che could show me how Southbank came to
own the registered strip. She was unable to provide an answer to that question. She
does not have pre»registration deeds that show how Southbank came to comprise not
only the main plot but also the registered strip. Given the lic of the land one might
have expected that at sOme stage the owner of the main plot of Southbank might have
bought the registered strip from whoever. at that date owned Ms Price’s land. But
there is no evidence of any such purchase.

(). 1t turns out that that is not what happened.

[S]

The Applicant has produced abstracts of title to Nancevean = no doubt part of the pre-
registration deeds to Nancevean which she holds = which show that in 1922 a Captain
Edgar Twidle purchased the main plot of Southbank, Nancevean, Some other land to
the north of Nancevean, and a right of way ontoa Jane to the north (marked A B on
the plan to that conveyance). They also show that in 1936 Captain Twidle sold

Nancevean and other land to Mr and Mrs Shepherd. The Shepherds’ 1040 abstract ol
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litle 10 Nancevean shows that on 37 June 1938 they sold to Mr Frederick Seymour d
plot of fand 50 feet wide on west side of the road from Bollena 10 Perranporth.

17 Nothing in those abstracts of title relates to the registered strip.

53 1 asked the parties to produce for me, during the lunch break. lists so far as they were

Ahle of the owners of Southbank, Nancevear, Trenance and Branksome over the years.

The Respondents were able to tell me only about Trenance, and I say more about title
to Trenance below.

24 What emerged from the lists that the Applicant was able to make, from her focal
knowledge (which was not disputed by the Respondents), is that there was a time
when Nancevean, Southbank and Ms Price’s land were all owned by Mr and Mrs
Shepherd. [ have seen dn abstract of the conveyance of Ms Price’s land to the
Shepherds on 24 July 1936.

55, Neither party was able 1o supply any further ‘nformation about the title to Branksome
(which comprises Ms Price’s land minus the registered strip). But in the absence of
any evidence of the owners of Southbank buying the registered strip from the owner of
M Price’s land, and since both Southbank and Ms Price’s land were at one stage m
the common ownership of Mr and Mrs Shepherd, 1 take the view that at some
unknown date Branksome was sold off by the owners of Southbank but that tha seller
retained a strip of land giving dccess for Southbank to Perrancoombe. Not surprisingly
no copy of that sale off has been found by the parties.

6. A little more of the story can be reconstructed from later events.

57 n 2001 the Environment Agency did some extensive flood prevention works and
rcquifcd access along the driveway. A deed was made between the Environment
Ageney and the then owner of Southbank, Ms Brady. giving the Agency the right of
qceess that it needed to do the work. The deed recited Ms Brady's ownership ol the
relevant tand, which in 2001 comprised the main plot and a strip of land

corresponding 1o some Of all of the driveway, said 10 have been conveyed Lo her n

1963.

2%, The Applicant says that Margaret Brady owned Southbank until her death in 2001

After which it was bought by Mr and Mrs Wrigg in 2002 and title was registered: the
Applicant (together with her husband and her mother, both now deceased) bought
from Mr and Mrs Wrigg..

20 Accordingly 1 find thal in 1963 there was conveyed to Margarel Brady the main plot

ol Southbank and the Tand that is now the registered Strip.
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_Whether in 1963 there was also conveyed to Mrs Brady the rest of Ms Price’s land.

Lad
=
o

which she sold off later, or whether that land had already been sold off by Ms Brady's
predecessor SO that she bought only the main plot and what 15 now the registered strip

i< not known, and does not matter.

The 1963 conveyance might well contain the answer to the puzzle at the heart of this

(8]
s

case: what was the extent of the narrow strip of land retained (before OF after 1963) by
Southbank from Ms Price’s land? But it cannot be found.

19 One clue, however. We do have. Today's parties do not have the 1963 conveyance: bul
Ms Brady had it and the Environment Agency saw it. The plan attached to the 2001
deeds purports to show hatched the land that Ms Brady owned over which the
Environment Agency was given access. The copy of the 7001 deed placed in the
hearing bundle by the Applicant did not include that plan, but the Respondents
produced a copy (hat included the plan at the hearing. The hatched land does not
extend the entire width of the driveway but is clearly only as wide as the bridge.

33. The 1963 conveyance must have formed the root of title when the Wriggs purchascd
in 2002 and must have been submitted to Land Registry: and the title plan produced
by Land Registry on the basis of that deed again Shows the land owned by Southbank
within the driveway as extending only as wide as the bridge. It is of course & gencral
poundary, but there appears {o have been a deliberate decision to draw the line as itis
on the plan rather than along the southern boundary of the driveway, and that decision
was taken with knowledge of the 1963 plan.

34. The Applicant takes the view that the fence that now separates Trenance from the
driveway is on the line of the fence that Ms Price was obliged to put up when she
purchased in 1928. But there ‘s no evidence to that effect and some evidence to the
contrary, which 1 <hall discuss below.

35. One final point: | asked the Applicant at the hearing why she says that she owns not
only the whole of the driveway but also half of the hedge and the whole of the stonc
wall that appear 1o lie within the Respondents’ registered title. Her answer Was that Mr
Higgins told her that the stone wall was built by Mr Shepherd in 1938.

36. Mr Higgins is a resident of perranporth. He did not attend the hearing. He has made a
witness statement consisting of a modern phomgraph of the Perrancoombe end of the
driveway. His statement, in full. reads “1 certity that the entrance was constructed M

the then owner of Southbank, Mr Shepherd™. It is not dated.
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37. That is hearsay, and very imprecise. 1t is not clear what is meant by “the entrance”, but

| do not see why it would refer to the garden wall alongside Trenance. It is more likely
(o refer to the stone gate-posts that stand within the driveway. It does not tell me
anything that ‘ndicates where the boundary lay. The written statement does not say
(hat Mr Shepherd built the stone wall; that is oral hearsay from the Applicant. There 1S
no indication that she has correctly understood Mr Higgins’ recollection. nor whether
his recollection is correct. In the absence of any detail or ot any opportunity for Mr

[Hiooins recollections to be tested at the hearing I place no weight whatsoever upon

8]
o

what the Applicant says he said.

38, 1 now turn to the Respondents” case.

iii The Respondents’ case (1) the 1940 abstract

39, The Respondents have asked the Applicant tor evidence of the title she claims (o have
10 the application land and, as discussed, she cannot produce any.

10, However, the Respondents claimed, prior to the hearing, to have found evidence ol 4
cule of the driveway to the owners of Southbank (which, as 1 said above, 1 had rather
expected to find). The rested their case primarily on that evidence, which was a Copy
of part of an abstract of title referring to a strip of land 10 feet wide. I was shown at
(he site visit that the bridge is approximately 10 feet wide.

11 On examination at the hearing the copy document the Respondents relied on turned
out to be part of the 1940 abstract of title to Nancevean. The paragraph they relied on
was not a record of a sale of the driveway to the owners of Southbank, but an
acknowledgement for production of title decds given by Mr Seymour 10 Mr and Mrs
Shepherd in connection with his purchase from them in 1938. There is reference o d
10 oot wide strip of land which he also owns, giving access 10 the road from Bollena
{0 Perranporth. There is nothing to indicate that this is land between Trenance and Ms
Price’s land apart from the OS plot reference (787a), which is the same reference as
My Price’s land and Trenance. But such plot references change over the years and it 1s
sot clear which part of 7874 is referred to nor what is the full extent ol plot 787a. In
the circumstlances, and in the light of the reference to the road from Bollenas to
Perranporth (which may pe what is now known ds Bollena Lane) it is probably the
cuase that that land is the access marked A - B on the conveyance to Captain Twidle in
1922 (sec paragraph 71 above). some distance from Trenance and Ms Price’s land.

472, So theré remains no documentary evidence of the extent of the driveway owned by

Southbunk. As1 concluded above it was probably retained by sellers who owned both

FRRGSA sl




Southbank and Ms Price’s land (whether Ms Brady or her predecessor‘s) rather than
being acquired as 4 strip. '

43, Nothing so far indicates that the Applicant OWnNS the application land. I turn now 1o the
evidence about the position of the boundary from Trenance’s point of view.

iv The Respondents’ case (2): the straight boundary of Trenance

44, When Trenance was cold to Ms Shipp in 1928 its boundary was straight. There wis no
dog-leg. That appears to have remained the case until Trenance was registered in 1995
when Ms Trebath and Mr Scott bought Trenance. Planning applications in the 1960s
made by the owners of Southbank show the north boundary of Trenance as straight

45. The 1973 Ordnance Survey map showed a line along the north edge of Trenance as
having a dog-leg. That was probably the line of the fence, as it is now. Mr Nicholl.
who lived there as d tenant from 1987 — 1988, confirmed that the fence followed the
current line when he lived there. 1t1s likely that the Ordnance Survey. which often
draws lines along physical features. inadvertently gave the impression that Trenance s
northern boundary had a dog-leg in it and that Land Registry followed the Ordnance
Survey line rather than taking @ straight line from the deeds.

46. The Applicant agrees {hat the boundary of Trenance should be straight. but of course
she places it three feet or so to the south, inside the stone wall, halfway through the
hedge, and along the fence. The basis for her view is the opinion of her predecessors
in title and the evidence of Mr Higgins, which 1 explained above does not assist her. It
seemns highly unlikely that the wall between the driveway and Trenance, which
appears to be a continuation of the wall that separates Trenance from Perrancoombe.
was not built at the same time as that wall and does not belong to Trenance.

47. The Court of Appeal has <aid that where the deeds to a property do not indicate the
precise line of a boundary., the boundary may be discerned by considering how things
would have looked o @ person with the plan in his hand looking at the land at the ime
the boundary was created. The boundary may well have been open in 1928: at any rate
there is no evidence that any of today’s features existed at that date unless perhaps the
wall did — in which case anyone looking at the land would suppose that the wall
pelonged to Trenance.

48. The Applicant says that she owns the fence that separates Trenance from the
driveway. | have not been shown any evidence that might indicate that she is correct.

49. When the Respondents Jooked round Trenance in 20011 Mrs Law says she walked

petween the fence and the north-western corner of the bungalow. She and Mr Law say
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(hat at that date the fence wds damaged, but that by the time they moved 1o Mr
Edwards had repaired it, and that it was then no Jonger possible to walk around the
bungalow because the gap between the fence and the bungalow was 100 narrow.

1 have no redson to doubt the truth of what Mrs Law says. The Applicant agrees that

A

Mr Edwards mended the fence: she says they put (W0 new panels in. | find that Mrs
[aw is telling the truth and that after they did s0 she could no longer walk through the
gup. The fence was moved, very slightly. The offect was to enlarge, very slightly, the
width of the driveway. Whether that was done deliberately 1 cannot say- | make that
finding only to demonstrate that the fence may well have moved over the years, ds il
did in 201 1. and that cuccessive owners of Southbank may have encouraged it to do
0.

511 find as a fact that the sorthern boundary of Trenance is u straight hine, running from
the north face of the stone wall at the Perrancoombe end to the south face ot the
bridge. Beyond that its ending 18 immaterial since the Respondents do not object to the
Applicant’s application insofar as it relates 1o land beyond the western bank ol the
streant.

. Conclusion: my directions to the registrar

37 Insofar as the Respondents do not object to the application there is nothing for me 1o
decide. but 1find that the Applicant cannot show that she owns the rest of the
application land, partly because of the evidence of the litle 10 Southbank and partly
hecause ol the evidence that Trenance’s poundary 1s a straight line which is unlikely to
be anywhere other {han inclusive of the stone wall at the Perrancoombe end and then
in a straight line.

1 theretore divect the registrar 10 cancel the Applicant’s application save for the small

T
e

arew in respect of which {he Respondents do not object.

54 The registered title 1o Trenance is misleading. In the light of the cvidence as to the title
(o Trenance it would appedr (hat there is a mistake on the register insofar as the
veneral poundary to the porth of Trenance is not depicted as @ straight line and insotar
as it appears 10 indicate that there 1s unregistered land between Trenance and the

Southbank registered strip,

s
)

Neither party has applied for the litle to Trenance to be altered. Rule 40(3) of the
Tribunals Procedure (First-tier Tribunal) (Property Chamber) Rules 2013 enables me
when directing the registrar to cancel an application also to require him 10 make an

cntry on the register ol any title affected. It would correct the mistake, and would
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certainly be an improvement to the current state of affairs, if the northern boundary of
Trenance were 0 be amended on the plan, so as 10 remain a general poundary but so
as to reflect more accurately the position of the boundary by running in a straight hine
contiguous to the southern boundary of the registered strip. That would be an
Alteration of the register: the conditons for alteration set out in paragraphs 2 and 3 of
Schedule 4 to the Land registration Act 2002 are met, namely that there is a4 mistake
on the register, the Tribunal has power to make the order for alteration, and there arc
no exceptional circumstances that would justify not doing so. It is not rectification
(and so does not fall under paragraph 3(2) of that Schedule, because it does not
prejudicially affect the title of a registered proprietor since the Applicant does not own
the application 1and. Accordingly I have S0 directed the registrar.

Costs

56. The Respondents are entitled to have their legal costs paid by the Applicant insofar as

they were incurred after the date of the reference of this matter to the Tribunal. It they
ceek an order {or costs they are to write to the Tribunal, sending a copu 10 the
Applicant. with a detailed schedule of costs within 28 days of the date on which this
order is sent to them. The Applicant will then have 28 days o respond. and the

Respondents a further 21 days to reply if she does sO.

Dated this 15 January 2018

A
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By ORDER OF THE TRIBUNAL

Flizabeth Cooke





