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DECISION

Introduction

1.  The Appellant appeals to the Lands Tribunal, with permission, from the decision of the
Leasehold Valuation Tribunal for the Midland Rent Assessment Panel (“the LVT”), being a
decision given upon an application by the Appellant purportedly made under section 27A of
the Landlord and Tenant Act 1985 for a decision regarding his liability to pay service charges
in respect of flat 5 at the above mentioned premises. The application was made in respect of
the years commencing 1 April and ending 31 March 1999 to 2006 as described in the LVT’s
decision.

2. I use the expression that the application was “purportedly made under section 27A” of
the 1985 Act because the issue on this appeal is whether the LVT had jurisdiction to entertain
the Appellant’s application under section 27A. It is argued by the Respondent that, having
regard to the terms of the tenancies and to the provisions of the 1985 Act and also of the
Housing Act 1988, there was not payable under the tenancies any sum which constituted a
“service charge” within the meaning of section 18(1) of the 1985 Act. Thus it is argued that
s.18(1)(b) is not satisfied in relation to the sums payable under the tenancies, i.e. it is argued
that it cannot properly be said that these are sums “the whole or part of which varies or may
vary according to the relevant costs”.

The Facts

3. The Appellant was the tenant at the material times of Flat 5, Buckle Close upon the terms
of a tenancy agreement dated 11 January 1999 which was granted by the Respondent.

4.  The tenancy agreement is stated to be an assured tenancy agreement and to commence on
16 January 1999

5. Details of the rent and service charge were stated to be:

“Rent £48.19
Service Charge £ 2.38
Weekly Total  £50.57”

Asterisks against each sum referred to a statement “Please note that these amounts may
change”. A dagger against the service charge referred to a note “The service charge you pay is
for (see attached schedule).” There was a further note: “The service charge is part of the rent
and will change at the same time.” The attached schedule set out a list of items provided under
headings “Expenditure” (eg communal lighting and door entry system maintenance) and
“Other costs” (eg communal carpets). Against each item was set the relevant cost and the
overall cost per unit per week was identified in the last line.



6.  The agreement under the heading “Changes in rent” provided (so far as relevant) as
follows: “All rent increases will be implemented in April of each year following our Annual
Review of the Association’s Rent Setting Formula.... The rent shall not ... be increased more
than once a year. No further increase shall take effect less than a year after the last increase.
The revised rent shall be the amount of rent specified in the notice of increase unless you
exercise your right to refer the notice to a Rent Assessment Committee to have a market rent
determined. In this case the maximum rent payable for one year after the date specified in the
notice shall be the rent so determined.”

7. Under the list of tenant’s duties the Appellant agreed “To pay rent and other charges
weekly in advance.” The rent day was identified as Saturday.

8.  The Respondent in each year served a notice altering the amount (ie the rent plus service
charge) payable under the tenancy agreements by the Appellant. For present purposes I
assume without deciding that the various alterations in rent (being rent plus service charge)
which have been sought by the Respondent through increase of rent notices were been notified
to the Appellant in the appropriate form as required by the Housing Act 1988.

9.  The manner in which the Respondent fixed the service charge element of the rent for
each forthcoming year was, put broadly, by taking the actual cost from the previous period as
the basis for calculating the costs of providing the services for the forthcoming year. Once set,
the weekly service charge was a fixed charge for the financial year and did not vary according
to the actual costs during the course of that year. If the Respondent’s actual expenditure on the
items for which a service charge was levied exceeded the amounts the tenants were
contractually liable to pay, it absorbed the shortfall itself; if the actual expenditure was less, it
retained the difference. There was no ‘year end’ accounting and no payment of a balancing
charge. No service charge accounts were provided to the tenants.

The Law
10. Sections 18 and 19 of the Landlord and Tenant Act 1985 as amended provide as follows:
“18. Meaning of ‘service charge’ and ‘relevant costs’

(1) In the following provisions of this Act ‘service charge’ means an amount
payable by a tenant of a dwelling as part of or in addition to the rent —

(a) which is payable, directly or indirectly, for services, repairs, maintenance,
improvements or insurance or the landlord’s costs of management, and

(b) the whole or part of which varies or may vary according to the relevant
costs.

(2) The relevant costs are the costs or estimated costs incurred or to be incurred by
or on behalf of the landlord, or a superior landlord, in connection with the matters for
which the service charge is payable.

(3) For this purpose —



(a) ‘costs’ includes overheads, and

(b) costs are relevant costs in relation to a service charge whether they are
incurred, or to be incurred, in the period for which the service charge is
payable or in an earlier or later period.

19 Limitation of service charges: reasonableness

(1) Relevant costs shall be taken into account in determining the amount of a
service charge payable for a period —

(a) only to the extent that they are reasonably incurred, and

(b) where they are incurred on the provision of services or the carrying out of
works, only if the services or works are of a reasonable standard;

and the amount payable shall be limited accordingly.

(2) Where a service charge is payable before the relevant costs are incurred, no
greater amount than is reasonable is so payable, and after the relevant costs have been
incurred any necessary adjustment shall be made by repayment, reduction or
subsequent charges or otherwise.”

11. The Housing Act 1988 sections 13 and 14 provide so far as presently relevant as follows:
“13. Increases of rent under assured periodic tenancies

(1) This section applies to —

(a) a statutory periodic tenancy other than one which, by virtue of paragraph
11 or paragraph 12 in Part I of Schedule 1 to this Act, cannot for the time
being be an assured tenancy, and

(b) any other periodic tenancy which is an assured tenancy, other than one in
relation to which there is a provision, for the time being binding on the
tenant, under which the rent for a particular period of the tenancy will or
may be greater than the rent for an earlier period.

(2) For the purpose of securing an increase in the rent under a tenancy to which this
section applies, the landlord may serve on the tenant a notice in the prescribed form
proposing a new rent to take effect at the beginning of a new period of the tenancy
specified in the notice, being a period beginning not earlier than —

.... [there then follow provisions regarding the dates from which an increase in rent
can be made to take effect]

(3)
(A) ...
(3B) ...

(4) Where a notice is served under subsection (2) above, a new rent specified in the
notice shall take effect as mentioned in the notice unless, before the beginning of the
new period specified in the notice, —



(a) the tenant by an application in the prescribed form refers the notice to a
rent assessment committee; or

(b) the landlord and the tenant agree on a variation of the rent which is
different from that proposed in the notice or agree that the rent should not
be varied.

(5) Nothing in this section (or in section 14 below) affects the right of the landlord
and the tenant under an assured tenancy to vary by agreement any term of the tenancy
(including a term relating to rent).

“14. Determination of rent by rent assessment committee

(1) Where, under subsection (4)(a) of section 13 above, a tenant refers to a rent
assessment committee a notice under subsection (2) of that section, the committee
shall determine the rent at which, subject to subsections (2) and (4) below, the
committee consider that the dwelling-house concerned might reasonably be expected
to be let in the open market by a willing landlord under an assured tenancy —

(a) which is a periodic tenancy having the same periods as those of the
tenancy to which the notice relates;

(b)  which begins at the beginning of the new period specified in the notice;

(c) the terms of which (other than relating to the amount of the rent) are the
same as those of the tenancy to which the notice relates; and

(d) inrespect of which the same notices, if any, have been given under any of
Grounds 1 to 5 of Schedule 2 to this Act, as have been given (or have
effect as if given) in relation to the tenancy to which the notice relates.

(2) to (3B) ....

(4) In this section ‘rent’ does not include any service charge, within the meaning of
section 18 of the Landlord and Tenant Act 1985, but, subject to that, includes any
sums payable by the tenant to the landlord on account of the use of furniture, [in
respect of council tax] or for any of the matters referred to in subsection (1)(a) of that
section, whether or not those sums are separate from the sums payable for the
occupation of the dwelling-house concerned or are payable under separate
agreements.

)
(6)

(7)  Where a notice under section 13(2) above has been referred to a rent assessment
committee, then, unless the landlord and the tenant otherwise agree, the rent
determined by the committee (subject, in a case where subsection (5) above applies, to
the addition of the appropriate amount in respect of rates) shall be the rent under the
tenancy with effect from the beginning of the new period specified in the notice or, if
it appears to the rent assessment committee that that would cause undue hardship to
the tenant, with effect from such later date (not being later than the date the rent is
determined) as the committee may direct.

®)
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The LVT Decision

12.  The LVT considered the statutory material and also two LVT decisions placed before it
by counsel for the Respondent: LondonQuadrant Housing Trust v Muclair LVTP/SC/CR/
008/027100 and Hailemichael v Community Housing Association LVT/SCC/002/002103. It
took the view that the essential distinction between a fixed and a variable service charge in this
type of tenancy is the lack of any mechanism within the agreement for the collection of any
underprovision or the repayment of any surplus. It therefore took the view that the service
charge in this case was not one which varied according to the relevant costs and so did not fall
within the ambit of section 18.

Conclusions on jurisdiction

12. T have had the advantage that since the decision of the LVT there has been a decision of
Judge Huskinson in the Lands Tribunal dealing with the same point: Home Group Limited v
Lewis and others LRX/176/2006. He covered the same ground as the LVT in the present case
and came to the same conclusion. In my judgment his reasoning is convincing and I gratefully
adopt it.

13. In the present case the Appellant’s tenancy agreement contemplated, in accordance with
the scheme under the Housing Act 1988 for assured non-shorthold tenancies which are periodic
tenancies, that the rent can be altered by the Respondent on a yearly basis. The tenancy
agreement expressly informed the Appellant of his right on receipt of a notice altering the rent
to refer the matter to the Rent Assessment Committee. The Respondent was thus subject to the
statutory code for the alteration of rents so far as concerns the contents of and restrictions upon
notices of increase. Indeed the Appellant did apply to the Rent Assessment Committee in
respect of the notice of increase for the year 2005-2006: the Committee fixed the rent at the
amount sought by the Respondent.

14. There is nothing in the tenancy agreements indicating that any altered rent is to be
calculated in any particular manner, or linking an alteration in rent (including service charge)
with an alteration in the costs of providing any relevant services. It is true that it can be said
that the Respondent in deciding whether to serve a notice of increase and, if so, how much that
increase should be may well inform itself (as indeed it accepts it does) by reference to the
estimated costs of providing services in the forthcoming year. However the ability in someone
to serve a notice increasing the rent, if it chooses to do so, and to calculate that proposed new
rent taking into account increases in the costs of services in my judgment does not enable it to
be said that the rent (including service charge) is a payment “the whole or part of which varies
or may vary according to the relevant costs”. The sum payable does not vary in accordance
with the relevant costs. Nor in my judgment can it be said that it “may vary” in accordance
with those costs. There is no direct relationship between the amount of the costs as a cause and
the amount of the service charge as a consequence. Interposed between the amount of the costs
and the amount of the service charge is the independent decision of the landlord (here the
Respondent) or of the Rent Assessment Committee as to how much the new rent/service charge



should be. The Respondent and that Rent Assessment Committee may take into account the
reasonably estimated amount of the service costs in the forthcoming year, but that in my
judgment is at least one remove from a situation where a rent varies or may vary according to
the relevant costs.

15. In my judgment it cannot be said that the whole of part of the rent or service charge
varied or might vary “according to the relevant costs” and section 18(1)(b) is therefore not
satisfied. It follows inevitably from this that the LVT had no jurisdiction to deal with this
application which was purportedly made under section 27A of the 1985 Act. The decision of
the LVT that it did not have jurisdiction is correct and the appeal must be dismissed.

16. Neither the Appellant nor the Respondent made any application for costs and no order for
costs is made.

Dated 25 July 2008

His Honour Judge Reid QC



	BETWEEN ARJUN CHAND  Appellant 
	 and 
	 CALMORE AREA HOUSING 
	 ASSOCIATION LIMITED Respondent 
	 Re:  Flats 1-19, Buckel Close,  
	  Caldmore 
	  Walsall WS1 3DL 
	 DECISION 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


