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56-70-22 

THE LAW COMMISSION 

FAMILY  LAW^ 

FINANCIAL RELIEF AFTER FOFEIGN DIVORCE 

PART I : INTRODUCTION 

2 1. A m a n  i s  l e g a l l y  l i a b l e  t o  maintain h i s  w i fe ,  
bu t  i n  t h e  absence of  a cour t  o rde r  he i s  under no ob l iga t ion  
t o  maintain a former w i f e e 3  
no p r a c t i c a l  problems, s i n c e  t h e  c o u r t s  i n  t h i s  country 
have ex tens ive  powers on g ran t ing  decrees  of  divorce 
( o r  n u l l i t y )  o r  a t  any time t h e r e a f t e r  t o  make f i n a n c i a l  
p rovis ion  and proper ty  adjustment  order^.^ Even i f  t h e  
marriage is  d i s so lved  o r  annul led abroad, it may we l l  be 
t h a t  a maintenance order  made by t h e  fo re ign  cour t  would be 
enforceable  here. '  
where the  marriage i s  te rmina ted  by fo re ign  proceedings i n  

I n  most cases  t h i s  g ives  r ise t o  

Never the less ,  t h e r e  i s  a gap i n  t h e  law 

1 Item X I X  of  t h e  Second Programme. 
2 Such an ob l iga t ion  e x i s t s  a t  common law: s e e  P.M. 

Bromley, F a m i l  Law, 5 t h  ed . ,  (1976) pp.496-9. In  
Drac t ice  .*statutory ob l iga t ions  a r e  now more 
important :  
( a s  s u b s t i t u t e d  by Domestic Proceedings and Magis t ra tes '  
Courts Act 1978, s .63(1) ;  Supplementary Bene f i t s  A c t  
1976, ~ s . 1 7 ~ 1 8 ;  Domestic Proceedings and Magis t ra tes '  
Courts Act 1978, s . l ( a ) . )  
Throughout t h i s  paper  we s h a l l  f o r  convenience r e f e r  t o  
a "wife" who w i l l  normally be  t h e  p a r t y  r equ i r ing  
f i n a n c i a l  p rovis ion .  I n  appropr i a t e  cases  , however, 
t h e  husband may be t h e  pa r ty  who i s  i n  t h a t  p o s i t i o n  
and accordingly t h e  re ference  t o  "wife" should be taken 
t o  include a "husband" i n  such a case.  

s e e  Matrimonial- Causes A c t  1973, s . 2 7  

3 

4 Matrimonial Causes A c t  1973, ss.23, 24. 
5 See para .  2 1  below and t h e  Appendix t o  t h i s  paper. 
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which no f i n a n c i a l  o rde r  i s  made, s i n c e  our  c o u r t s  have no 
power t o  g ran t  f i n a n c i a l  r e l i e f  i n  such a case.  

2 .  This gap can perhaps b e s t  b e  i l l u s t r a t e d  by a 
h y p o t h e t i c a l ,  and t o  some e x t e n t  exaggerated,  case .  
Suppose an Engl ish woman marr ies  a wealthy Rur i t an ian ,  and 
they e s t a b l i s h  t h e  matrimonial  home here  i n  a house owned 
by the  husband. In due course ,  t h e  husband d ivorces  h e r  i n  
Rur i t an ia  perhaps by pronouncing t h e  word "w'' t h r e e  
times ( a s  i s  permit ted by t h e  law i n  many coun t r i e s ) .6  
f i n a n c i a l  o rde r  i s  made i n  Rur i t an ia .  I f  t h e  Rur i t an ian  
d ivorce  i s  recognised i n  t h i s  country as e f f e c t i v e  t o  

7 t e rmina te  the  p a r t i e s '  marriage ( a s  may w e l l  be t h e  case) 
t he  wife  w i l l  have no r i g h t  t o  apply t o  t h e  cour t  he re  f o r  
f i n a n c i a l  p rovis ion:  she  w i l l  have ceased t o  be t h e  
husband's w i fe ,  s o  t h a t  he i s  no longer  under a l e g a l  
l i a b i l i t y  t o  maintain her.' She cannot invoke t h e  . 

powers o f  t h e  d ivorce  cour t  t o  make f i n a n c i a l  p rov i s ion  o r  
property adjustment o rde r s  because t h e  cour t  only has such 
power i f  i t  g ran t s  a decree, '  and i t  cannot do t h i s  because 

No 

6 See n.62, below. 
7 Under s . 3  of  t he  Recognition of  Divorces and Legal 

8 See e.g.  Turczak v. Turczak [1970] P.198. 
9 Matrimonial Causes A c t  1973, s s .23 (1 ) ,  24(1) ["On 

Separa t ions  A c t  1971; s e e  para .  7 below. 

g ran t ing  a decree  ... o r  a t  any t ime t h e r e a f t e r  . . . I '  1 ;  
Moore v. Bull [I8911 P.279. 
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t h e r e  i s  no longer  a marriage t o  d i s so lve .  lo 

enforce  any fo re ign  f i n a n c i a l  o rde r ,  because no such o rde r  
e x i s t s .  Even the s t a t u t o r y  r i g h t  conferred by English law 
on a married woman n o t  t o  be e v i c t e d  from t h e  matrimonial  
home without  leave  of  t h e  cour t  w i l l  have come t o  an end wi th  
t h e  ending o f  t he  marriage.  l2 
d e s t i t u t i o n ,  and h e r  on ly  source  of f i n a n c i a l  suppor t  may be  
supplementary b e n e f i t ;  and i f  b e n e f i t  i s  pa id  t o  h e r ,  the  
Supplementary Bene f i t s  Commission w i l l  have no l e g a l  r i g h t  t o  
recover  the  sums pa id  from t h e  husband, s i n c e  he w i l l  no longe 
be a " l i a b l e  r e l a t i v e ? ' .  l3 

She cannot 

11 

Such a woman may thus  f ace  

The f a c t  t h a t  t he  husband l i v e s  

10 See Torok v. Torok [1973] 1 W.L.R.  1066; uaz i  v 
r l 9 7 m - 3 - W . L . R . 3 .  I t  should a l s o  be t i a m  
wife  would have no r i g h t  t o  b r i n g  proceedings under s .37  
of t he  Matrimonial Causes A c t  1973, t o  avoid t r ansac t ions  
by the  husband intended t o  d e f e a t  h e r  c la im f o r  f i n a n c i a l  
r e l i e f  o r  t o  f r u s t r a t e  o r  impede t h e  enforcement of any 
order .  To take  advantage of t h i s  s e c t i o n  t h e r e  must be 
a s u b s i s t i n g  claim f o r  f i n a n c i a l  r e l i e f :  s e e  J o  ce  v. 
Joyce and O'Hare [1979] Fam. 93, 112. Hence t h u r t  
would l ack  power t o  prevent  a husband d ispos ing  of h i s  
sha re  o f  j o i n t l y  owned p rope r ty  (such as t h e  matrimonial  
home); i f  he d id  s e l l  h i s  i n t e r e s t  i n  t he  property s o  
t h a t  a purchaser became e n t i t l e d  j o i n t l y  with t h e  wife  
the  c o u r t ,  e x e r c i s i n g  i t s  d i s c r e t i o n  under s.30 of  t h e  
Law o f  Property Act 1925 might we l l , on  the  a p p l i c a t i o n  
of t h e  purchaser ,  o rder  a s a l e  of  t h e  property with t h e  
r e s u l t  t h a t  t h e  wife  would be  l e f t  w i th  h e r  sha re  of t h e  
Droceeds of s a l e ,  b u t  no house ,  and no r e a l i s t i c  
p o s s i b i l i t y  of providing h e r s e l f  w i th  housing: . Jackson 

Jackson [1971] 1 W.L.R. 1539; Re Ba i l e  (A B a r n  i' 19761 Ch. 278. 
1 9 m . L . R .  278; c f .  Williams-.) CA WiTiamsP(M.A.) 

11 Matrimonial Homes Act 1967, s . l ( l ) .  

13 See Supplementary Bene f i t s  Act 1976, ss .17(1)  ( a ) ,  18. 
1 2  Ibid., s . 2 ( 2 ) .  
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i n  t h i s  country and has s u b s t a n t i a l  a s s e t s  he re  makes no 
d i f f e rence  t o  t h e  l e g a l  pos i t i on .  I f  he d i e s ,  t h e  w i f e  w i l l  
have no en t i t l emen t  t o  sha re  i n  h i s  i n t e s t a c y ; 1 4  she  w i l l  
n o t  even have the  r i g h t  given t o  wives and former wives by 
t h e  Inhe r i t ance  (Provis ion  f o r  Family and Dependants) Act 
197515 t o  apply t o  the  cour t  f o r  reasonable  f i n a n c i a l  
p rov i s ion  t o  be  made f o r  h e r  ou t  of  h i s  e s t a t e  because she  
has  ceased t o  be a w i fe ,  and does n o t  f a l l  w i th in  t h a t  
Ac t ' s  de f in i t i on16  of "former wife" (which i s  l imi t ed  t o  
persons whose marriages have been d i s so lved  o r  annul led  
by decree of an English c o u r t ) .  

3. Two f a c t o r s  have exacerbated the  problem: f i r s t ,  
t he  g r e a t e r  readiness  of Engl ish law t o  recognise  t h e  
v a l i d i t y  of fo re ign  divorces17 and, secondly,  t h e  g r e a t e r  
geographical mob i l i t y  which has l e d  t o  a growth i n  the  number 
of cases where one spouse has a s u f f i c i e n t  connection wi th  a 
fo re ign  country t o  confer  such j u r i s d i c t i o n  (according t o  
Engl ish law) as  w i l l  enable  him t o  b r i n g  d ivorce  proceedings 
i n  t h a t  country. '* In  r ecen t  yea r s  t h e r e  has been a s teady  
s t ream of  cases  coming be fo re  t h e  cour t s  which has  h igh l igh ted  
t h i s  gap i n  the  1aw.l' I n  most of  t h e  cases ,  t he  wife  has  

14  

15 

16 
1 7  
18 
19 

Since she w i l l  no longer  be a "surviving wife" f o r  t h e  
purposes of  the Adminis t ra t ion of  E s t a t e s  A c t  1925, 
s .46(1)  ( i ) .  
Sec t s .  1, 2. Whether o r  n o t  t h e r e  has  been a d ivorce  the  
deceased must have been domiciled i n  England and Wales a t  
t h e  time of  dea th  f o r  t h e  cour t  t o  have j u r i s d i c t i o n  
under t h i s  Act: 
Sec t .25(1) .  
See paras .  6-13, below. 
Quazi v. Quazi [1979] 3 W.L.R. 833, 836 per Lord Diplock. 

ibid. , s .  l ( 1 ) .  
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sought t o  deny t h e  v a l i d i t y  of  t h e  f o r e i g n  d ivorce ,  s o  
that the  Eng l i sh  cour t  would be  a b l e  t o  hea r  h e r  p e t i t i o n  
f o r  d ivorce ,  and make f i n a n c i a l  p rov i s ion  and property 

I adjustment o rde r s  in  h e r  favour.  In  t h e  most r ecen t  of 
t hese  cases, Quazi v. Quazi, Ormrod L . J .  i n  t h e  Court o f  
Appeal summed up the problem i n  these  words: 20 

"This l i t i g a t i o n  has  been going on s i n c e  December 
1974, and has  occupied no l e s s  than  14 working days 
i n  the  cour t  below and 7 days i n  t h i s  cour t .  I t  
has involved f i v e  expe r t s  i n  fo re ign  law, t h r e e  i n  
Thai law, and two i n  P a k i s t a n i  law, and a number of 
Engl ish lawyers. I t  has l e d  t o  t h e  expendi ture ,  
mostly out  of t h e  l e g a l  a i d  fund, of very l a rge  
sums o f  money and t o  a d i sp ropor t iona te  amount of 
i n t e l l e c t u a l  e f f o r t  t o  r e so lve  one p r a c t i c a l  ques t ion :  
i s  t h e r e  j u r i s d i c t i o n  i n  t h e  Engl ish cour t  t o  
d i s so lve  t h i s  marr iage ,  and make consequent ia l  o rders  
r e l a t i n g  t o  the  ownership o r  occupation o f  t he  house 
i n  Wimbledon belonging t o  t h e  husband i n  which the  
wi fe  i s ,  and has  been, l i v i n g  wi th  t h e  son of t he  
marr iage ,  s i n c e  June 1974, and f o r  t h e i r  f i n a n c i a l  
suppor t?  These heavy and expensive labours have 
had t o  be undertaken because t h e r e  i s  no s t a t u t o r y  
p rov i s ion  t o  enable t h e  cour t s  i n  t h i s  country t o  
dea l  w i th  a n c i l l a r y  r e l i e f  a f t e r  d ivorce  unless  a 
decree is  granted  i n  t h i s  count ry ,  notwithstanding 
t h a t  t h e  persons concerned and the  p rope r ty  a r e  
wi th in  t h e  t e r r i t o r i a l  j u r i s d i c t i o n .  So i t  becomes 
necessary t o  i n v e s t i g a t e  whether t h e r e  i s  a 
s u b s i s t i n g  marriage which t h e  cour t s  can d i s so lve  
and t h e r e a f t e r  e x e r c i s e  the  powers conferred by the  
Matrimonial Causes Act 1973. This involves  long 
and complicated i n q u i r i e s  i n t o  t h e  v a l i d i t y  of 
overseas d ivorces  and t h e i r  r ecogn i t ion  i n  t h i s  
country. The c o s t s  of  th i s  case  f a r  exceed t h e  
va lue  o f  t h e  house i n  ques t ion  and w i l l  f a l l  on the  
B r i t i s h  publ ic .  The p o s i t i o n  u rgen t ly  r equ i r e s  
t h e  a t t e n t i o n  of  Parliament with a view t o  g iv ing  
power t o  the cour t  t o  d e a l ,  much more simply, w i t h  
such s i t u a t i o n s .  We would draw a t t e n t i o n  t o  t h e  
judgment i n  Torok v. Torok [1973] 1 W.L.R. 1066 i n  
t h e  hope t h a m e t h i - 1 1  now be  done t o  avoid 
such s i t u a t i o n s  i n  t h e  fu tu re . "  

2 0  [1979] 3 W.L.R. 4 0 2 ,  405. 
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In t h e  House of Lords,  Lord Scarman s a i d :  2 1  

"This complex, l abo r ious ,  and expensive lawsui t  
has  been almost t o t a l l y  f inanced from p u b l i c  funds. 
Legal a i d  alone has made it  p o s s i b l e ;  and t h e  cos t s  
borne by t h e  p u b l i c  a r e  out  of  a l l  p ropor t ion  t o  
the  modest p r i z e  a t  s t a k e .  While i t  i s  l e g i t i m a t e  
t o  take p r i d e  i n  our l e g a l  system which a s su res  t o  
the  poor the  same r i g h t  of  access t o  o u r  cour t s  f o r  
t he  r e s o l u t i o n  of t h e i r  d i spu te s  as  i s  enjoyed a t  
t h e i r  own expense by the  wealthy ( indeed ,  on ly  t h e  
wealthy and the  poor can f i n d  the  f inance  f o r  such 
a d i spu te  as t h i s )  one must ask onese l f  whether 
t h e r e  a r e  n o t  b e t t e r  and cheaper ways of doing 
j u s t i c e .  I agree wi th  t h e  Court o f  Appeal t h a t  
t he  reform needed i s  one whereby a r e s i d e n t  i n  the  
United Kingdom whose overseas  d ivorce  ( o r  l e g a l  
s epa ra t ion )  i s  recognised by our  law as v a l i d ,  
should be a b l e ,  l i k e  one who has obtained a d ivorce  
o r  s epa ra t ion  i n  t h i s  count ry ,  t o  claim a p rope r ty  
adjustment o r  o t h e r  f i n a n c i a l  o rde r  under t h e  
Matrimonial Causes A c t  1973. In expressing the hope 
t h a t  the  problem may be  r e f e r r e d  t o  the  two Law 
Commissions, I would comment t h a t  such a reform 
should achieve n o t  on ly  a g r e a t e r  measure o f  j u s t i c e  
f o r  f i r s t - g e n e r a t i o n  immigrant f ami l i e s  b u t  a 
cons iderable  sav ing  f o r  t h e  Legal Aid Fund. The 
incen t ive  t o  challenge the  fo re ign  d ivorce  would 
have gone: and t h e  cour t  could d e a l  w i th  the  
property and f i n a n c i a l  problems o f  the  p a r t i e s  upon 
t h e i r  meri ts ."  

4 .  
c o n s t i t u t e s  a s t and ing  r e fe rence  t o  us  of  Family Law ma t t e r s ,  
and accordingly no s p e c i f i c  r e fe rence  o f  t h i s  problem t o  us  
was requi red  t o  enable  us t o  undertake an examination o f  t he  
p re sen t  s i t u a t i o n .  We have no doubt t h a t  the  law i s  a t  

Item X I X  of o u r  Second Programme of Law Reform 

2 1  [1979] 3 W.L.R. 833,  850. Viscount Dilhorne a l s o  agreed 
t h a t  a United Kingdom r e s i d e n t  whose d ivorce  abroad is  
recognised here  should n o t  be debarred from obta in ing  
f i n a n c i a l  r e l i e f  i n  t h i s  country: ibid., a t  p.841. 
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presen t  u n s a t i s f a c t o r y ;  most people would, we th ink ,  agree 
tha t  the wi fe  i n  t h e  h y p o t h e t i c a l  example t h a t  we have given 
e a r l i e r  should have some l e g a l  r ed res s  i n  t h i s  country. 
Nevertheless  , t h e r e  a r e  some formidable problems23 t o  be 
solved i f  t he  cour t s  a r e  t o  be given power t o  make orders  i n  
such cases.  

2 2  

5. 
(and the  Engl ish c o u r t ' s  consequent i n a b i l i t y  t o  gran t  a decree 
t e rmina t ing  a s t a t u s  which no longer  e x i s t s )  which i s  a t  t h e  
r o o t  o f  t h e  problem, we p u t  t h e  ma t t e r  i n  contex t  by f i r s t  
s e t t i n g  ou t  t h e  p re sen t  law i n  more d e t a i l  under two heads: 

Because it i s  t h e  recogni;ion of  a fo re ign  decree24  

( i )  Under what circumstances w i l l  a fo re ign  
decree o f  divorce2'  be recognised i n  t h i s  
country? 

2 2  

23 
24 

25 

There has  been cons iderable  academic support  f o r  change 
i n  the  law: I.G.F. Karsten (1970) 33 M.L.R. 205, (1972) 
35 M.L.R. 299 and (1980) 43 M.L.R. 202; J . A .  Wade (1974) 
23 I.C.L.Q. 461; D. P e a r l  [1974] C . L . J .  7 7 ;  R.L.  Waters 
(1978) 1 2 2  S . J .  326; J.G. M i l l e r  (1979) 123 S .J .  4 ,  26; 
M.L. Par ry  (1979) 9 Fam. Law 1 2 ;  J . H . C .  Morris,  The 
Conf l i c t  o f  Laws (2nd ed . ,  1980) p.172; S.B. D i c E n  
(1980) 43 M.L.R. 81; S.M. No t t  (1980) 10 Fam. Law 13. 
The need f o r  l e g i s l a t i o n  was a l s o  suggested by Edward 
Lyons M.P. dur ing  t h e  deba te  on the  B i l l  l ead ing  t o  t h e  
Recognition of Divorces and Legal Separa t ions  A c t  1 9 7 1 :  
s ee  Hansard (H.C.) 5 May 1971, vo1.816 ~01 .1562 .  
These a r e  discussed i n  pa ras .  2 2 - 2 7  below. 
We a r e  aware t h a t  i n  cases  of  e x t r a - j u d i c i a l  d ivorce  
t h e r e  i s  no "decree" b u t  w e  use t h e  word i n  t h i s  paper 
as  a convenient way t o  denote t h e  s t e p  which i s  
e f f e c t i v e  t o  t e rmina te  the  marriage according t o  the  
l o c a l  law. 
Unless otherwise i n d i c a t e d  r e fe rences  i n  t h i s  Working 
Paper t o  "divorce" a r e  intended t o  extend t o  n u l l i t y  
and j u d i c i a l  s epa ra t ion .  We d e a l  with t h e  s p e c i a l  
ques t ions  r e l a t i n g  t o  fo re ign  n u l l i t y  decrees  a t  
paras .  14-16 and 63 below and f o r e i g n  l e g a l  s epa ra t ion  
decrees  a t  para.  64 below. 
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( i i )  I f  such a decree i s  recognised ,  what a r e  
t h e  consequences i n  r e l a t i o n  t o  property 
and f i n a n c i a l  ma t t e r s?  In  t h i s  contex t  
we examine, f i r s t ,  t he  e x t e n t  t o  which 
such a decree a f f e c t s  t he  r i g h t s  o f  the  
p a r t i e s  t o  have recourse  t o  t h e  Engl ish 
cour t s ;  and, secondly ,  t h e  e x t e n t  t o  
which any fo re ign  o rde r  w i l l  b e  enforceable  
here .  

le then t u r n  t o  cons ider  the  d i f f i c u l t i e s  which a r i s e  i n  t h e  
earch  f o r  a s o l u t i o n  t o  t h e  problem we have d iscussed ,  and 
i i na l ly  we s e t  ou t  o u r  p rov i s iona l  proposals  f o r  reform. 
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PART I1 : THE PRESENT LAW 

(1) Recognition of fo re ign  d ivorce  and n u l l i t y  

6. 
l e g a l  s epa ra t ion  i s  now governed by t h e  Recognition of 
Divorces and Legal Separa t ions  Act 1971 ( t o  which w e  s h a l l  
r e f e r  as  " the  1971 Act") while  r ecogn i t ion  of fo re ign  decrees 
o f  n u l l i t y  i s  s t i l l  governed by the  common law. 

Recognition of fo re ignz6  decrees  o f  d ivorce  and of  

7. 
t h e  Recognition o f  Divorces and Legal Separat ions o f  1970. 

t h a t  o f  t he  "limping marriage",  t h a t  i s  "marriages t h a t  were 

d i s so lved ,  bu t  i n  o t h e r  j u r i s d i c t i o n s  as  s t i l l  subs is t ing : '  

This Act gave e f f e c t z 7  t o  t h e  Hague Convention on 
28 

I 
The mischief which t h e  Convention was designed t o  cure  was 

I 

I recognised i n  some j u r i s d i c t i o n s  as  having been v a l i d l y  29 
I 

I 26 

I 
~ 2 7  

28 

29 

Unless o therwise  i n d i c a t e d ,  t h i s  expression r e f e r s  t o  
a l l  cou r t s  ou t s ide  England and Wales: cour t s  i n  Scot land ,  
Northern I r e l a n d ,  t h e  I s l e  of  Man and the  Channel I s l ands  
a r e  f o r  t h i s  purpose "foreign" cour t s .  However the re  a r e  
s p e c i a l l y  favourable  r u l e s  f o r  recogni t ion of B r i t i s h  
I s l e s  decrees :  s ee  n.33 below. 
See u a z i  v uaz i  [1979] 3 W.L.R. 833, 836, 840 per 

t h e  Law Commission and t h e  S c o t t i s h  Law Commission: s e e  
Lord %- i p lock  ..%IT e A c t  was based on recommendations o f  

t h e  Beport on The Hague Convention on Recognition of 
Divorces and Legal Separat ions (1970) L aw Com. No. 3 4 ;  
Sco t .  Law Com. No. 1 6 ;  Cmnd. 4542. 
Cmnd. 6248. F o r  a f u l l  a n a l y s i s  of  t h e  A c t ,  s e e  
Cheshire and North,  P r i v a t e  I n t e r n a t i o n a l  Law , 10th  ed. , 
(1979) pp.371-389. 
Quazi v. Quazi 119791 3 W.L.R. 833, 836 per Lord Diplock. 
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In  f a c t  t h e  English l e g i s l a t i o n ,  i n  i t s  concern t o  p u t  an end 
t o  t h e  "scandal which a r i s e s  when a man and woman a r e  h e l d  t o  
be man and wife  i n  one country and s t r a n g e r s  i n  another" 
goes much f u r t h e r  than was r equ i r ed  under the  Convention, 
and lays  down r u l e s  f o r  r ecogn i t ion  which a r e  "simpler and 
more generoust132 than the  Convention requi red .  The main 
p r i n c i p l e  of  t he  Act i s  t h a t  an overseas33 d ivorce  o r  l e g a l  
s epa ra t ion34  i s  t o  be recognised i n  t h i s  country i f ,  a t  the  
da t e  of  t h e  i n s t i t u t i o n  of  t h e  proceedings i n  t h e  country 
i n  which i t  was obtained - (a)  e i t h e r  spouse was h a b i t u a l l y  
r e s iden t35  i n  t h a t  count ry ;  o r  (b) e i t h e r  spouse was a 
n a t i o n a l  of  t h a t  o r  (c)  where t h e  law o f  t h a t  
country uses domicile as  a ground of  j u r i s d i c t i o n  i n  d ivorce ,  
e i t h e r  spouse was ( i n  t h e  fo re ign  sense  of t he  term) domiciled 
the re .  37  
have been obtained by " j u d i c i a l  o r  o t h e r   proceeding^"^^ which 

30 
31 

There i s  a l s o  a requirement t h a t  t h e  d ivorce  must 

30 

31 

32 
33 

34 

35 
36 
37 
38 

Wilson v. Wilson (1872) L.R.  2 P. 8 D. 435, 442 per 
L o r d e n  zan ce . 
For  reasons s e t  ou t  i n  (1970) Law Com. No. 34,  s e c t i o n  
V: s e e  n.27, above. 
I .G.F .  Karsten (1972) 35 M . L . R .  299, 305. 
A l l  decrees granted under the  law of  any p a r t  o f  t h e  
B r i t i s h  I s l e s  ( i . e .  England and Wales, Scot land ,  Northern 
I r e l a n d ,  t h e  Channel I s l e s  o r  t he  I s l e  o f  Man) on o r  
a f t e r  1 January 1972 ( 1  January 1974 i n  the  case  o f  
Northern I r e l and)  w i l l  be recognised throughout t h e  
United Kingdom: s .1,  as amended by t h e  Domicile and 
Matrimonial  Proceedings A c t  1973, s .15(2) .  
Defined by s.2 o f  t h e  Act as  "divorces and l e g a l  
s epa ra t ions  which:- (a )  have been obtained by means of 
j u d i c i a l  o r  o t h e r  proceedings i n  any country o u t s i d e  the  
B r i t i s h  I s l e s ;  and (b) a r e  e f f e c t i v e  under t h e  law of  
t h a t  countryf1. 
proceedings" s e e  Quazi v. Quazi (above) ; para.  11, below. 
S e c t . 3 ( l ) ( a ) .  
Sect.3(1) (b ) .  
Sec t .3 (2 ) ;  s e e  e.g. Messina v. Smitb [1971] P.322. 
Sec t .  2 ;  s e e  n.34, above. 

On t h e  meaning of  " j u d i c i a l  o r  o t h e r  
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i s  of  some importance i n  r e l a t i o n  t o  t h e  recogni t ion  of 

t he  Jewish E); we r e t u r n  t o  t h e  r ecogn i t ion  of  such 
39 d ivorces  below. 

I e x t r a - j u d i c i a l  d ivorces  (such as  t h e  I s l amic  t a l a q ,  o r  
I 

8. 
recogni t ion  r u l e .  41 A d ivorce  i s  e n t i t l e d  t o  recogni t ion  if 
it was obtained i n  t h e  country o f  t h e  s p o u s e s t 4 2  domicile,43 
o r  i f  i t  was obtained elsewhere bu t  was recognised as  v a l i d  
i n  the  country of  t he  spouses '  domici le .44 In  t h i s  case  t h e  
Act does n o t  impose any requirement t h a t  t h e  d ivorce  should 
have been obtained i n  " j u d i c i a l  o r  o t h e r  proceedings". 
Consequently, t he  v a l i d i t y  of  c e r t a i n  informal e x t r a - j u d i c i a l  
d ivorces  obtained i n  t h e  country of t h e  spouses '  domicile 

be recognised he re ,  s i n c e  t h e i r  v a l i d i t y  would have been 
recognised a t  common law.45 
ex t r a -  j u d i c i a l  d ivorces  would no t  be recognised i f  obtained 

n a t i o n a l i t y  o r  h a b i t u a l  res idence  because r ecogn i t ion  of 

The A c t  exp res s ly  preserves40 one common law 

I ( o r  obtained elsewhere b u t  recognised the re )  w i l l  continue t o  

By c o n t r a s t  such informal 

1 i n  a country with which t h e  spouses '  on ly  connection was 

- 1 

j 39 
40 

I 

I 
4 1  

42 

43 
44 
45 

A t  para.  11. 
Sec t .  6 as  s u b s t i t u t e d  by t h e  Domicile and Matrimonial 
Proceedings Act 1973, s .  2 ( 2 ) .  
Sec t .6(5)  of the  Act (as  s u b s t i t u t e d )  preserves  the  
s t a t u t o r y  r ecogn i t ion  of c e r t a i n  d ivorces  granted 
ou t s ide  the  B r i t i s h  I s l e s  under e . g . ,  t h e  Indian  
Divorces (Val id i ty)  A c t  1921, and t h e  Colonia l  and Other 
T e r r i t o r i e s  (Divorce J u r i s d i c t i o n )  Acts 1926 t o  1950. 
i . e .  t he  domicile of each spouse (where t h e  domiciles a r e  
d i f f e r e n t . )  Sect.6 of t he  1971 A c t  was amended by s . 2 ( 2 )  
of the  Domicile and Matrimonial Proceedings Act t o  take  
account of t he  p o s s i b i l i t y  t h a t  spouses might thencefor th  
have d i f f e r e n t  domiciles.  The r e s u l t a n t  r u l e s  a r e  somewhat 
complex, b u t  i t  remains t h e  case  t h a t  a d ivorce  w i l l  no t  
be e n t i t l e d  t o  recogni t ion  under t h e  r u l e  as  preserved 
un le s s  each spouse was domiciled i n  a country which 
would recbgnise  the  v a l i d i t y  of such a divorce.  
Le Mesurier v. Le Mesurier [1895] A.C.  517. 
Armitage V.  Att.-Gen. [1906] P.135. 

[1972] Fam. 173; and s e e  Quazi V. 
.R .  833, 852 per Lord Scarman. 
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t h e i r  v a l i d i t y  i n  t h i s  country would depend on t h e  
p rov i s ion  of  t h e  Act46 which s t i p u l a t e s  t h a t  t he  d ivorce  
should have been obtained "by means o f  j u d i c i a l  o r  o the r  
proceedings". 

9. I f  t h e  j u r i s d i c t i o n a l  condi t ions  s e t  ou t  above a r e  
s a t i s f i e d  the  fo re ign  d ivorce  must be  recognised47 un le s s  - 

"(a) i t  was obtained by one spouse - 
( i )  without  such s t e p s  having been 

taken f o r  g iv ing  n o t i c e  o f  t h e  
proceedings t o  t h e  o t h e r  spouse 
a s ,  having regard  t o  the  n a t u r e  
of  t h e  proceedings and a l l  t he  
circumstances,  should reasonably 
have been taken;  o r  

( i i )  without  t h e  o t h e r  spouse having 
been given ( f o r  any reason o the r  
than lack  of  n o t i c e )  such 
opportuni ty  t o  take  p a r t  i n  t h e  
proceedings a s ,  having regard  t o  
the  ma t t e r s  a f o r e s a i d ,  he should 
reasonably have been g iven;  o r  

(b) i t s  r ecogn i t ion  would man i fe s t ly  be 
cont ra ry  t o  p u b l i c  policy".48 

I f  any of t hese  grounds i s  made out  t he  cour t  has a 
d i s c r e t i o n  whether o r  no t  t o  r e fuse  r ecogn i t ion  t o  the  
fo re ign  divorce.  49 

46 Sect.2.  
47 Unless, according t o  Engl ish law, inc luding  i t s  r u l e s  of 

p r i v a t e  i n t e r n a t i o n a l  law, t h e r e  was a t  t h e  time of  t he  
fo re ign  decree  no marriage t o  be d i s so lved  ( f o r  i n s t ance ,  
because i t  had a l ready  been e f f e c t i v e l y  d i s so lved  
elsewhere):  s . 8 (1 ) .  In  such a case recogni t ion  must be 
refused: ibid. 

48 Sec t .  8(2).  
49 Kendall v. Kendall [1977] Fam. 208; Newmarch v. Newmarch 

-Fa. 79. 
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I 

10. 
r u l e s  contained i n  t h e  Act,  coupled wi th  t h e  t r a d i t i o n a l  
tendency of  t h e  Engl ish cour t s  t o  conf ine  w i t h i n  narrow 
l i m i t s  t h e  grounds on which i t  w i l l  r e fuse  r ecogn i t ion  t o  a 
fo re ign  decree granted by a cour t  w i th  j ~ r i s d i c t i o n , ~ ~  has 
g r e a t l y  f a c i l i t a t e d  t h e  r ecogn i t ion  of  fo re ign  d ivorces .  
For  example, i n  Torok v. T o r ~ k , ' ~  t h e  p a r t i e s  were Hungarians 
who f l e d  t o  England as refugees i n  1956. They married i n  
Scotland i n  1957, became n a t u r a l i s e d  B r i t i s h  s u b j e c t s  , and 
l i v e d  toge the r ,  mainly i n  England, u n t i l  1967. In  t h a t  y e a r ,  
t he  husband l e f t  t h e  wi fe  and t h e i r  two ch i ld ren  i n  England 
and went t o  l i v e  i n  Canada. In  1972, he p e t i t i o n e d  f o r  
d ivorce  i n  Hungary. I t  was h e l d  t h a t  any f i n a l  decree 
made by the  Hungarian cour t  would have had t o  be recognised 
i n  t h i s  country,53 notwithstanding the  f a c t  t h a t  t h e  p a r t i e s  
had been l i v i n g  ou t s ide  Hungary s i n c e  1956, t h a t  they had 
married i n  England, t h a t  t h e i r  only matrimonial  home had 
been i n  t h i s  country and t h a t  t h e i r  ch i ld ren  had been 

54 brought up i n  England and been given Engl ish names. 

The "breadth and l i b e r a l i t y " 5 0  of  t h e  j u r i s d i c t i o n a l  

I 
I 

50 

51 

5 2  
53 

54 

Cheshire and North,  P r i v a t e  I n t e r n a t i o n a l  Law,  10 th  ed. 
(1979) p.376. 
Because of  t he  p r i n c i p l e s  o f  comity: s e e  e s p e c i a l l y  
I r a  V. Igra [1951] P.404,412 per Pearce J.: 
h f e r e n t  coun t r i e s  have d i f f e r e n t  pe r sona l  laws , 
d i f f e r e n t  s tandards  of j u s t i c e  and d i f f e r e n t  p r a c t i c e .  
The i n t e r e s t s  of comity a r e  n o t  served i f  one country 
i s  too  eager  t o  c r i t i c i s e  t h e  s t anda rds  of  another  
country o r  too  r e l u c t a n t  t o  recognise  decrees  t h a t  a r e  
v a l i d  by t h e  law of  t h e  domicile". 
[1973] 1 W.L.R.  1066. 
Under Hungarian law (which i n  t h e  circumstances t h e  
cour t  was bound t o  apply: Recognition o f  Divorces and 
Legal Separa t ions  Act 1971, ss .5(1)  (a)  , and (2) )  t he  
p a r t i e s  r e t a i n e d  t h e i r  Hungarian n a t i o n a l i t y  which was 
a s u f f i c i e n t  ground t o  j u s t i f y  t h e  Hungarian c o u r t ' s  
assumption of  j u r i s d i c t i o n :  
The spouses '  f u t u r e  was "obviously he re  o r  i n  Canada o r  
some o the r  p l ace ,  b u t  c e r t a i n l y  not  i n  Hungary": 
1 W.L.R. 1066, 1070 per Ormrod J. 

ibid. , s .3 (1 )  (b).  
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Recognition of the Hungarian decree" would have prevented t h e  
Engl ish cour t  from making a n c i l l a r y  f i n a n c i a l  and property 
orders .  
make any f i n a n c i a l  p rov i s ion  o rde r  un le s s  t h e  wife  were 
t o t a l l y  incapac i t a t ed  from working; and even it i t  d id  make 
such an o rde r  t h e r e  was no procedure f o r  enforcing it aga ins t  
t h e  husband abroad. In  any even t ,  t h e  Hungarian cour t  had 
no power t o  dea l  w i th  t h e  matrimonial  home i n  England. 

Furthermore, t h e  Hungarian cour t  would n o t  normally 

11. We have a l ready  sa ids6  t h a t  t he  A c t  r equ i r e s s7  t h a t  i n  
many cases recogni t ion  be given" t o  ex t r a -  j u d i c i a l  d ivorces .  59 

55 

56 
57 

58 

59 

I n  the  event  t he  adverse consequences of r ecogn i t ion  were 
avoided, s i n c e  the  wife  had f i l e d  a d ivorce  p e t i t i o n  i n  
England be fo re  the  Hungarian decree  had become f i n a l .  The 
cour t  g ran ted  h e r  an expedi ted decree abso lu te ,  and was 
thus ab le  t o  assume j u r i s d i c t i o n  i n  r e l a t i o n  t o  f i n a n c i a l  
and property ma t t e r s :  s e e  para.  16 below. 
See para .  7 ,  above. 
E i t h e r  under ss .2  t o  5 (which r equ i r e  " j u d i c i a l  o r  other" 
proceedings t o  have taken p lace)  o r  on t h e  common law grounds 
preserved by s .6  (which do no t . )  
For  a f u l l  account of  t he  law s e e  P.M. North,  The P r i v a t e  
I n t e r n a t i o n a l  Law o f  Matrimonial  Causes i n  th'e B r i t i s h  
I s l e s  and t h e  Republic of  I r e l a n d  (1977) , Chapter 11. 
We have no p r e c i s e  information as t o  t h e  number of  
e x t r a - j u d i c i a l  d ivorces  a f f e c t i n g  people r e s i d e n t  i n  
t h i s  country; b u t  some i n d i c a t i o n  t h a t  t he  problem 
i s  o f  s i g n i f i c a n c e  i s  t o  be found i n  marriage s t a t i s t i c s  
s i n c e  p a r t i e s  t o  a marriage have t o  d ivulge  t h e  d e t a i l s  
o f  t h e i r  p rev ious  m a r i t a l  h i s t o r y .  In  1971 it  was 
e s t ima ted  t h a t  about 150 remarriages i n  t h i s  country 
each y e a r  followed an e x t r a - j u d i c i a l  d ivorce ;  about h a l f  
of these  followed a t a l a  : Hansard (H.C.) 5 May 1971, 
vol.  816 co l .  1551 =&Geoffrey Howe, Sol ic i tor -Genera l .  
No f igu res  more r ecen t  than  1971 a r e  a v a i l a b l e  bu t  we 
understand from enqu i r i e s  made wi th  t h e  Regis t rar-General ' s  
Of f i ce  t h a t  t h e  numbers a r e  l i k e l y  t o  be  l a r g e r  now than 
i n  1971. 
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For example, under I s l amic  law,6o a husband may d ivorce  h i s  
w i f e  by r epea t ing  the  word " ta laq"  t h r e e  times i n  the  presence 
o f  witnesses ,61 and under the  law of  many coun t r i e s  with 
s u b s t a n t i a l  Muslim popula t ions  such a d ivorce  w i l l  be 
recognised as  e f f e c t i v e  t o  d i s s o l v e  the  marr iage.62 
coun t r i e s ,  al though i n  p r i n c i p l e  recognis ing the  e f f ec t iveness  
o f  a talaq, impose a d d i t i o n a l  f o r m a l i t i e s :  f o r  example, 
under the  Pakis tan Muslim Family Laws Ordinance 196163 n o t i c e  
o f  t he  t a l a q  has t o  be given t o  a p u b l i c  a u t h o r i t y ,  and 
t h e  e f f e c t  o f  t h e  t a l a q  i s  suspended f o r  a pe r iod  of 90 
days t o  enable the  a u t h o r i t y  t o  c o n s t i t u t e  an A r b i t r a t i o n  
Council f o r  t h e  purpose o f  b r ing ing  about a r e c o n c i l i a t i o n  
between t h e  p a r t i e s .  (There i s  however nothing t o  compel 
e i t h e r  spouse t o  take  p a r t  i n  such c o n c i l i a t i o n  proceedings).  

Some 

60 See genera l1  A. Fyzee, Ou t l ines  of  Muhammadan Law, 
4th ed. (1975y Chap. I V .  

61 uaz i  v uaz i  [1979] 3 W.L.R. 833, 837, 846 e r  Lord 
b c k ' a h r d  F rase r  of  Tu l lybe l ton ;  
North,  o c i t . ,  pp. 218-20 and the  sources  t h e r e  
r e f e r r e 9 i o T  

I 

s e e  k t h e r  

62 Thus a f f e c t i n g  a p o t e n t i a l l y  l a r g e  number o f  U . K .  r e s iden t s  
and v i s i t o r s .  I n  1978 the  fou r  coun t r i e s  ( o r  groups of  
coun t r i e s )  wi th  whom t h e  l a r g e s t  number of immigrants t o  
the  U . K .  were connected ( t h e  "country o f  l a s t  o r  next  
res idence")  were Bangladesh, I n d i a  and S r i  Lanka ( toge the r  
10 .2%)  ; Pakistan (9 .9%)  ; A u s t r a l i a  (9 .7%)  and the  Afr ican 
coun t r i e s  of  t h e  Commonwealth ( t o g e t h e r  9 .0%) :  (1980) Annual 
Abs t r ac t  of S t a t i s t i c s  (C.S.O.) Table 2.13).  

63 Sec t s .  1 and 7 .  
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In  Quazi V. Q u a ~ i ~ ~  it was h e l d  by t h e  House o f  Lords t h a t  
such a t a l a q  was a d ivorce  "obtained by means of j u d i c i a l  
o r  o t h e r   proceeding^".^^ 
na t iona l66  t h e  t a l a q  d ivorce  had t o  be recognised i n  England, 
w i t h  t h e  r e s u l t  t h a t  t h e  Engl ish cour t  had no j u r i s d i c t i o n  
t o  make a f i n a n c i a l  p rov i s ion  o rde r  a g a i n s t  t h e  husband (who 
was r e s i d e n t  i n  t h i s  country) o r  t o  make a property adjustment 
o rde r  i n  r e spec t  of  t h e  house i n  Wimbledon bought by t h e  

6 7  husband i n  1973, and i n  which t h e  wi fe  had l i v e d  s ince  1974. 

S ince  t h e  husband was a Pak i s t an i  

1 2 .  I t  i s  t r u e  t h a t  t h e  Act,  as  we have seen ,  provides 
grounds upon which r ecogn i t ion  of a fo re ign  d ivorce  may i n  
c e r t a i n  "extraordinary circumstances"68 be denied;69 bu t  t he re  
appears t o  be only one r epor t ed  dec i s ion  i n  which an English 
cour t  has exe rc i sed  i t s  d i s c r e t i o n  t o  r e fuse  t o  recognise  
a d ivorce  decree granted by a cour t  which had j u r i s d i c t i o n  

64 [1979] 3 W . L . R .  833. 
65 Recognition o f  Divorces and Legal Separa t ions  Act 1971, 

66 1971 Act,  s . 3 ( l ) ( b ) ;  s ee  para.  7 ,  above. 
6 7  I t  may be t h a t  a "pure" t a l a q  (and c e r t a i n  o t h e r  types 

of  e x t r a - j u d i c i a l  d ivorce  - s e e  e g Viswalin ham v. 
Viswalin ham (1979) 123 S . J .  6 0 4 ) * w o u d o t  t o  
d t a i n e d  by " j u d i c i a l  o r  o t h e r  proceedings" 
wi th in  the  meaning of  s.2 of  the  1971 A c t ,  and s o  n o t  
t o  be e n t i t l e d  t o  r ecogn i t ion  under s .3 .  But i f  e i t h e r  
p a r t y  were domiciled i n  t h e  fo re ign  country where t h e  
d ivorce  was obta ined ,  i t s  e f f e c t i v e n e s s  might s t i l l  be 
recognised by v i r t u e  of s . 6 :  

s e e  $ure;httvi.j;;:shi [ 1 9 7 2 ]  Fam. 173; Quazi v. p a z i  ( a  ove 
The law i s  complicate and l n  some re spec t s  unce r t a in :  
s ee  North,  op. c i f .  ,pp.233-238; Cheshire and North,  
P r i v a t e  I n t e r n a t i o n a l  Law, 10th ed. (1979) pp. 378-84; 
P c t  of  Laws, 2nd ed.(l980) 

s . 2 ;  s ee  para .  8,above. 

pp.151-4. - 

68 Kendall v. Kendall [1977] Fam. 2 0 8 ,  2 1 4  per Hol l ings  J. 
S e e o ,  b e low. 

69 See para .  9 ,  above; Cheshire and North,  P r i v a t e  
I n t e r n a t i o n a l  Law, 10th  ed. (19 79) pp. 384-9 ; North,  

%%e) p ~ i ! ~ ~ 8 ~ ~ 4 1 .  
- , and ( i n  r e l a t i o n  t o  e x t r a - j u d i c i a l  
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(according t o  Engl ish r u l e s )  on t h e  grounds p r imar i ly  r e l evan t  
t o  t h i s  Working Paper.70 I n  Joyce v.  Joyce and O'Hare, 
t h e  wi fe  had i n  1973 obta ined  m a g i s t r a t e s '  custody and 
maintenance orders  i n  England on the  grounds of t h e  husband's 
adu l t e ry  and c rue l ty .  He p a i d  nothing. In  1974 t h e  husband 
went t o  l i v e  i n  Canada, and i n  1 9 7 5  s t a r t e d  d ivorce  proceedings 
the re .  The remaining f a c t s  a r e  b e s t  summarised i n  t h e  
headnote : 

7 1  

"The wife  was anxious t o  c o n t e s t  t he  proceedings 
and consul ted  s o l i c i t o r s .  They endeavoured by 
many i n q u i r i e s  t o  var ious  bodies  i n  Canada t o  
ob ta in  l e g a l  r ep resen ta t ion  f o r  t h e  wife  b u t  t he  
wife  was no t  e l i g i b l e  f o r  l e g a l  a i d  un le s s  phys i ca l ly  
p re sen t  i n  the  Province of Quebec. The s o l i c i t o r s  
wrote t o  the  r e g i s t r a r  of t he  cour t  s t a t i n g  t h a t  t h e  
wife  wished t o  c o n t e s t  t h e  husband's p e t i t i o n  and 
t h a t  t he  maintenance orders  made by the  j u s t i c e s  on 
the  ground of t he  husband's d e s e r t i o n  and adu l t e ry  
were i n  a r r e a r .  Rules of procedure i n  t h e  cour t  
o f  Quebec prevented any l e t t e r s  w r i t t e n  by t h e  w i f e ' s  
s o l i c i t o r s  from being placed be fo re  t h e  cour t .  In  
an undefended s u i t ,  t he  judge, without  knowledge 
t h a t  t he  wi fe  wished t o  be heard and t h a t  t h e r e  
had been e a r l i e r  proceedings be fo re  t h e  j u s t i c e s ,  
g ran ted  the  husband a decree  n i s i ,  awarded custody 
of  t he  two ch i ld ren  t o  the  wife  and ordered t h e  
husband t o  pay $70 a week f o r  t he  c h i l d r e n ' s  
maintenance. That o rde r  f o r  maintenance could 
only be enforced by the  wife  i f  she  was p re sen t  
i n  Canada. In  September 1975, t he  wife  p e t i t i o n e d  
f o r  divorce and by h i s  answer, t he  husband sought 
recogni t ion  of the  Canadian decree which had been 
made absolu te  i n  October 1975." 

70 

7 1  

See a l s o  Kendall v. Kendall [ 1 9 7 7 ]  Fam. 208 where a wife  
"had been deceived by h e r  husband's Bol ivian lawyers i n t o  
applying f o r  a d ivorce  which she d i d  n o t  want i n  a 
lancruaue which she d i d  n o t  understand": J . H . C .  Morris. o--o- - -  - The Conf l i c t  o f  Laws 2nd ed . ,  (1980) p.151. The cour t  
e ran ted  h e r  a m l i c a t i o n  f o r  a d e c l a r a t i o n  t h a t  t h e  
Eo l iv i an  decrkk thus  obta ined  was i n v a l i d ;  b u t  i t  i s  not  
c l e a r  from the  r e p o r t  whether h e r  main motive i n  seeking  
such a d e c l a r a t i o n  was t o  ob ta in  f i n a n c i a l  r e l i e f  aga ins t  
t h e  husband. 
[1979] Fam. 93. 
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Lane 3. he ld  t h a t  t o  recognise  the  Canadian decree would j a r  
upon t h e  conscience72 and t h a t  she  was e n t i t l e d  t o  r e fuse  
r ecogn i t ion  on t h e  grounds, f i r s t ,  t h a t  t h e  p e t i t i o n e r  had 
no t  been given a reasonably e f f e c t i v e  opportuni ty  t o  take  p a r t  
i n  t he  Canadian proceedings ; 7 3  and, secondly ,  t h a t  i n  any 
event  i t  would be con t r a ry  t o  p u b l i c  p o l i c y  i n  a l l  t he  
circumstances t o  recognise a decree  which would e f f e c t i v e l y  
prevent  t he  wife  from en fo rc ing  h e r  claim f o r  any f i n a n c i a l  
p rov i s ion ,74  and would leave  h e r  and the  ch i ld ren  without  
any remedy wi th  regard  t o  t h e i r  home. The r e s u l t  of t h e  
dec i s ion  was thus t o  c r e a t e  a "limping marriage", v a l i d  i n  
England b u t  n o t  i n  Canada o r ,  p robably ,  elsewhere. 
Lane J. commented on the  f a c t  t h a t  t h e  Recognition of Divorces 
and Legal Separa t ions  Act 1971 con ta ins  no r e fe rence  t o  
a n c i l l a r y  r e l i e f ,  and s a i d  " I f  t he  cour t s  of  t h i s  country were 
empowered t o  g ran t  a n c i l l a r y  r e l i e f  on r ecogn i t ion  of  a 
fo re ign  decree ,  t he  p o s i t i o n  would be somewhat d i f f e r e n t " .  

75 

76 

13. I t  i s  d i f f i c u l t  t o  p r e d i c t  whether t h e  dec i s ion  i n  
Joyce v. Joyce and O'Hare77 w i l l  encourage p a r t i e s  t o  i n v i t e  
t he  cour t s  t o  r e fuse  r ecogn i t ion  of  fo re ign  d ivorces  no t  f o r  
lack of  j u r i s d i c t i o n  b u t  because of  cons ide ra t ions  of pub l i c  

72 [ 1 9 7 9 ]  Fam. 93, 109, 1 1 4 .  
73 See Recognition of Divorces and Legal Separa t ions  Act 

74 G., s.8Cb). 
75 [1979] Fam. 93 ,  113. 
76 Ibid., a t  p.110. 
77  Ibid., a t  p.93. 

1 9 7 1 ,  s .  8(a) ( i i ) .  
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po l i cy .  The cour t s  have i n  the  p a s t  been r e l u c t a n t  t o  
r e fuse  recogni t ion  on such grounds as  can be seen  from cases 
such as  Hack v.  Hack78 and Newmarch v. Newmarcha7' 
t he  speech o f  Lord Scarman i n  Quazi v. Quazi" sugges ts  t h a t  
he would n o t  favour such a development: 

Furthermore, 

"The t r i a l  judge considered t h a t  the  f a c t s  of  
t he  case  d id  n o t  j u s t i f y  him i n  r e fus ing  
recogni t ion .  I t  was a ma t t e r  f o r  h i s  d i s c r e t i o n  . . . . 
Even i f  I might have exe rc i sed  the  d i s c r e t i o n  
d i f f e r e n t l y  i t  would be wrong t o  i n t e r f e r e ;  b u t ,  
i n  t r u t h ,  I th ink  he was r igh t" .  

We be l i eve  t h a t  a widespread r e f u s a l  t o  recognise  fore ign  
decrees on the  grounds of p u b l i c  po l i cy  would be unfor tuna te ,  
and t h a t  t he  p o s s i b i l i t y  o f  such a t r end  emerging adds weight 
t o  the  case f o r  confer r ing  adequate powers on the  cour t  to  
ensure t h a t  recogni t ion  of  a fo re ign  decree does n o t  
n e c e s s a r i l y  a f f e c t  t he  p a r t i e s '  f i n a n c i a l  pos i t i on .  81 

78 
79 

80 
81 

(1976) 6 Fam. Law 1 7 7 .  
[1978] Fam. 79, 9 7  where Rees J. s a i d  " I f  I had been s o  
s a t i s f i e d  [ i . e .  t h a t  reco  n i t i o n  would man i fe s t ly  be  
cont ra ry  t o  p u b l i c  po l i cy f  I would neve r the l e s s  i n  the  
e x e r c i s e  of  my d i s c r e t i o n  have upheld the  decree". See 
a l s o  Quazi v. uaz i  [1979] 3 W.L .R .  402, 418 per Ormrod 
L . J .  I t  s h o u l k n o t e d  however t h a t  i n  Newmarch 
recogni t ion  of  t he  fo re ign  decree d i d  n o t  prevent  the 
cour t  from being ab le  t o  o rde r  f i n a n c i a l  r e l i e f  f o r  t he  
wi fe ,  whi le  i n  Jo ce such r ecogn i t ion  would have had, 
and i n  Quazi i t T h - h a v e ,  t h i s  e f f e c t .  
[1979] 3 W.L.R.  833, 856. 
See I .G.F.  Karsten (1980) 43 M.L .R .  202, 208-9: "The 
r e a l  reason why t h e  Engl ish cour t s  have r ecen t ly  been 
making such heavy weather o f  t he  r ecogn i t ion  of  
non- jud ic i a l  d ivorces  i s  t h a t  t h e  ques t ion  of  recogni t ion  
has  tended t o  a r i s e  i n  the  contex t  o f  a claim by a wife  
t o  f i n a n c i a l  r e l i e f  . , . . The l o s s  o f  t he  power t o  award 
f i n a n c i a l  r e l i e f  t o  a spouse can be an exceedingly heavy 
p r i c e  t o  pay f o r  t he  avoidance of  a l imping marriage . . . . 
Once t h i s  much-needed reform m a t e r i a l i s e s ,  our  cour t s  
w i l l  b e  ab le  t o  banish t h e i r  p r e s e n t  s c rup le s  about 
recognis ing fo re ign  divorces". 
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1 4 .  A s  has  a l ready  been pointed o u t ,  recogni t ion  of 
fo re ign  n u l l i t y  decrees i s  n o t  governed by s t a t u t e .  I n  some 
re spec t s  t h e  l a w  i s  unce r t a in ,82  but  i t  would seem t h a t  i n  
p r i n c i p l e  a fo re ign  decree of n u l l i t y  w i l l  be recognised i n  
the  fo l lowing  cases:  

(a)  where t h e  decree i s  gran ted  by t h e  cour t s  
of  t he  p a r t i e s '  common domicile83 and, 
probably ,  a l s o  where i t  i s  gran ted  by the  

84 cour t s  of  only one p a r t y ' s  domic i le ;  

(b) where t h e  dec ree ,  although not  obtained i n  
t h e  country o f  t he  p a r t i e s '  common domic i le ,  
would be recognised as v a l i d  by t h e  cour t s  
of  t h e i r  common domic i le ;  85 

82 

pp. 406-fl 
ed. (19801 m.158-162. The Law Commission and 

8 3  

84 
85 

See Dicey and Morris,  The Conf l ic t  o f  Laws, 9 th  ed.  
(1973) pp. 364-372; P.M. North,  The P r i v a t e  I n t e r n a t i o n a l  
Law of  Matrimonial Causes i n  t h e  B r i t i s h  I s l e s  and the  
Republic of I r e l a n d ,  (197'7) Chap. 1 2 ;  Cheshire and 
North,  P r i v a t e  I n t e r n a t i o n a l  Law, 10th  ed. (1979) 
pp.406-496;3.H.C.onflict o f  Laws, 2nd 
ed. (19801 ~p .158-162.  The- 
S c o t t i s h  Law- Commission expect soon t o  pub l i sh  a j o i n t  
Working Paper on the  ques t ion  o f  r ecogn i t ion  of fo re ign  
n u l l i t y  decrees .  
Von Loran v. Adminis t ra tor  o f  Austr ian Pro e r t  [ 1 9 2 7 ]  d (This case  i s  o f t en  c i t e d  as  SalPvese; V. 
Adminis t ra tor  ~f Austr ian Pro  e r t y  bu t  t h i s  seems t o  be 
i n c o r r e c t :  s ee  J . H .  C .  Morris: op. c i t .  , p. 158 n.90) 
Lepre v.  Lepre [1965] P.52. 
Abate v. Abate [1961] P.29. - 
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! 
(c) poss ib ly ,  where t h e  decree i s  granted by 

t h e  cour t s  of  t he  p a r t i e s  common res idence  ; 86 

(d) where t h e  decree i s  granted by the  cour t s  
of t h e  country with which e i t h e r  p a r t  has  
"a r e a l  and s u b s t a n t i a l  connection"; 83 

(e)  probably ,  where t h e  decree  i s  granted i n  
circumstances i n  which, mu ta t i s  mutandis,  
t h e  Engl ish cour t  would have j u r i s d i c t i o n  
t o  g ran t  a decree ;88  

( f )  poss ib ly ,  i n  t he  case  o f  a void marriage,  
where t h e  decree  i s  pronounced by the  cour t s  
of t h e  country where t h e  marriage was 
ce leb  r a t e d ,  89 a1  though recogni t  ion  on t h i s  bas i s  
now seems l e s s  l i k e l y  than was once t h e  case.  90 

86 
87 

88 

89 

90 

Merker v. Merker [1963] P.283, 297. 
Law v. Gustin [1976] Fam. 155; P e r r i n i  v. P e r r i n i  
m79] Fam. 84. 
i . e .  where e i t h e r  p a r t y  i s  domiciled i n  England and Wales 
when the proceedings a r e  begun, o r  has been h a b i t u a l l y  
r e s i d e n t  he re  f o r  a yea r  be fo re  the  s t a r t  o f  t h e  
oroceedinps: Domicile and Matrimonial Proceedings Act 
i973 ,  5 . 5 7 2 )  and (3 ) .  See Corbe t t  v. Corbe t t  [1557] 
1 W.L.R.  486; Merker v. M e n 9 6 3 1  P.283. 
Corbe t t  v. Corbe t t  [1957] 1 W.L.R. 486; Merker v. 
a e r k e r  [196-m3. 
The b a s i s  o f  r ecogn i t ion  i n  such cases  seems t o  have 
been r e c i p r o c i t y .  A s  a r e s u l t  of t he  Domicile and 
Matrimonial Proceedings Act 1973 the  Engl ish cour t s  
can no longer  assume j u r i s d i c t i o n  t o  annul a void 
marriage merely because it has been ce l eb ra t ed  h e r e ;  
it the re fo re  seems doubt fu l  whether they w i l l  f e e l  
ob l iged  t o  recognise  fo re ign  decrees  where j u r i s d i c t i o n  
had been assumed on t h a t  b a s i s .  

2 1  



. ^  

15 * Even i f  a fo re ign  n u l l i t y  decree  s a t i s f i e s  one o r  
more of  t h e  j u r i s d i c t i o n a l  condi t ions  mentioned i n  t h e  prev ious  
paragraph, an Engl ish cour t  might r e f u s e  t o  recognise  t h e  
decree on any of  t h e  fol lowing grounds: 

. 

(a)  t he  decree  was obtained by fraud;91 

(b) it offends a g a i n s t  r u l e s  of  n a t u r a l  
92 jus  ti ce ; 

(c )  it of fends  a g a i n s t  Engl ish ideas  of 
9 3  " s u b s t a n t i a l  j u s t i ce" .  

The grounds on which t h e  Engl ish cour t s  may r e f u s e  t o  
recognise  a fo re ign  n u l l i t y  decree  a r e  thus s i m i l a r  t o  those  
r e l a t i n g  t o  non-recognition of  divorce^.'^ 
been s a i d g 5  t h a t  t he  cour t s  have shown a g r e a t e r  w i l l i ngness  
t o  allow decrees of n u l l i t y  t o  be a t t acked  on grounds o t h e r  
than j u r i s d i c t i o n a l  grounds. In  p a r t i c u l a r ,  t h e  cour t s  have 
seemed perhaps s u r p r i s i n g l y  ready t o  withhold r ecogn i t ion  
where it i s  a l l eged  t h a t  r ecogn i t ion  would be cont ra ry  t o  
n a t u r a l  o r  s u b s t a n t i a l  j u s t i c e .  

91  Von Loran v. Adminis t ra tor  of  Austr ian Property [ 1 9 2 7 ]  

However it has 

96 

d 
92 Mitford v. Mitford Cl9231 P.130, 141-2; Merker v. 

FIerker [196-3, 296, 299. 
93 Gray v. Formosa [1963] P.259. 
94 As t o  which s e e  para .  9 ,  above. 
95 J . H . C .  Morris,  The C o n f l i c t  o f  Laws, 2nd ed. (1980) p.161.' 
96 I b i d . ,  and s e e  P.M. North,  The P r i v a t e  I n t e r n a t i o n a l  Law 

m a t r i m o n i a l  Causes i n  the  B r i t i s h  I s l e s  and t h e  
Republic of I r e l a n d  (1977) pp.261-4; Cheshire and Nor th ,  
'P r iva te  I n t e r n a t i o n a l  Law, 10th  ed. (1979) pp.412-5. 
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( 2 )  E f f e c t s  of  a v a l i d  fo re ign  decree  

16. I f  a fo re ign  decree  of d ivorce  or n u l l i t y g 7  i s  
recognised i n  t h i s  country t h e  p a r t i e s  a r e  no longer  husband 
and wi fe ,  and accordingly no longer  enjoy any r i g h t s  which 
depend on t h a t  s t a tus . "  
have no j u r i s d i c t i o n  t o  e n t e r t a i n  subsequent d ivorce  o r  
(probably)99 n u l l i t y  proceedings ,  w i th  t h e  r e s u l t  t h a t  they 
have no power t o  exe rc i se  t h e  ex tens ive  powers t o  make 
f i n a n c i a l  p rov i s ion  and p rope r ty  adjustment orders  i n  favour 
of  e i t h e r  pa r ty .  loo 

I 

Furthermore, t he  Engl ish cour t s  

The e f f e c t  o f  a fo re ign  decree on a 

97 As t o  t he  e f f e c t s  of a fo re ign  sepa ra t ion  order  s ee  
para.  64,  below. 

98 See para .  2 ,  above. 
99 I f  t h e  marriage were void ,  i t  i s  poss ib l e  t h a t  t h e  

I English cour t  would s m  have j u r i s d i c t i o n  t o  g ran t  a 
decree of  n u l l i t y ,  notwithstanding t h e  ex i s t ence  of a 
p r i o r  fo re ign  decree e n t i t l e d  t o  be recognised here .  
In  such a case  t h e  fo re ign  decree  would no t  have a l t e r e d  
t h e  s t a t u s  of t he  p a r t i e s :  both be fo re  and a f t e r  the  
decree they were unmarried, and i t  might be urged t h a t  
recogni t ion  of t he  fo re ign  decree  should n o t  prevent t he  
English cour t  from i t s e l f  pronouncing on t h a t  f a c t .  
Indeed i n  two cases  an Engl ish cour t  has i t s e l f  granted 

Galene [1939] P.237; De Massa v. D e  Mass-1) [1939] 
2 E . R .  150n. However i n  n e i t h e r o f h e s e  cases  does 
the  e f f e c t  of recogni t ion  of t he  fo re ign  decree on the  
English c o u r t ' s  j u r i s d i c t i o n  seem t o  have been f u l l y  
considered; and i t  has  been suggested t h a t  t he  d ivorce  
analogy would be appropr i a t e  i n  r e l a t i o n  t o  the  e f f e c t  
o f  the  fo re ign  decree  on proceedings i n  England f o r  
a n c i l l a r y  r e l i e f ,  s i n c e  "the marriage has a l ready  been 
dec lared  n u l l  and void": s e e  P.M. North,  The P r iva t e  
I n t e r n a t i o n a l  Law of  Matrimonial Causes i n  t h e  B r i t i s h  
T s l e s  and t h e  Republic of I r e l a n d  [1977) p.268. The 
ques t ion  i n  essence seems t o  be  whether t h e  English 
cour t  would regard  t h e  fo re ign  decree  as  c r e a t i n g  an 

e r  rem udicatam a g a i n s t  f u r t h e r  l i t i g a t i o n .  %?==fa- e r e  wou b e o r m i  + a e problems i f  i t  d i d  n o t  do S O  - 
f o r  example, what would the  p o s i t i o n  be i f  t he  English 
cour t  heard the  p e t i t i o n ,  b u t  then ( con t r a ry  t o  the  
fore ign  decree which i s  e n t i t l e d  t o  recogni t ion)  he ld ,  
on the  f a c t s ,  t h a t  t he  marriage was va l id?  

~ 

I 
I 

I 
I a decree i n  s i m i l a r  circumstances:  s ee  Galene v.  
I 

100 See para .  2 ,  above. 
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wife ’ s  r i g h t s  may thus ,  as w e  have i l l u s t r a t e d  above,”’ 
be very se r ious .  Nevertheless ,  a former husband o r  w i fe  is 
n o t  n e c e s s a r i l y  deprived o f  a l l  e f f e c t i v e  f i n a n c i a l  remedies 
i n  t h i s  country,  and we now summarise t h e  procedures by which 
he o r  she may, notwithstanding the  fo re ign  decree ,  ob ta in  
some measure of r e l i e f .  

1 7 .  E i t h e r  spouse can continue t o  a s s e r t  a claim t o  t h e  
b e n e f i c i a l  ownership of  property a t  law o r  i n  equi ty .  
He o r  she  may, f o r  example, be ab le  t o  e s t a b l i s h  a p ropr i e t a ry  
i n t e r e s t  under an impl ied ,  r e s u l t i n g  o r  cons t ruc t ive  t r u s t ,  
t he  ex i s t ence  of  which t h e  cour t  may be ab le  t o  i n f e r  from 
h i s  o r  h e r  con t r ibu t ions  t o  t h e  a c q u i s i t i o n  o r  improvement 
o f  the  matrimonial  home. lo3 

a claim i s  o f t e n  d i f f i c u l t  t o  p r e d i c t ; l o 4  and even i f  the  
app l i can t  does success fu l ly  a s s e r t  an i n t e r e s t  t h e  cour t  l acks  

10 2 

However, t h e  outcome of such 

10 1 
10 2 

10 3 

10 4 

Ib id .  
The s p e c i a l  summary procedure under s.17 of t h e  Married 
Women’s Property Act 1882 (which i s  a v a i l a b l e  i n  t h e  
county cour t  as wel l  as  i n  the  High Court) w i l l  remain 
ava i l ab le  f o r  t h r e e  yea r s  a f t e r  t he  d ivorce  o r  annulment 
(assuming t h a t  f o r  t h i s  purpose t h e  cour t s  t r e a t  a 
fore ign  d i s s o l u t i o n  o r  annulment as  i f  i t  had occurred 
i n  t h i s  country) : Matrimonial Proceedings and Property 
Act 1970, s.39. I t  appears t h a t ,  i n  some circumstances 
a t  l e a s t ,  the  cour t  w i l l  have j u r i s d i c t i o n  under t h e  
1882 Act i n  r e spec t  of  p rope r ty  ( inc lud in  land) s i t u a t e  
abroad: Razelos v. Razelos (No. 2) [1970fj 1 W.L.R.  392. 
See P.M. Bromley, Family Law, 5 th  ed. (1976) pp.461-475. 
In the  case where one spouse has  con t r ibu ted  t o  t h e  
i m  rovement of t h e  p rope r ty ,  a claim may a l so  be made 
h a t r i m o n i a l  Proceedings and Property A c t  1970, 
s. 37. 
“TO determine p rope r ty  r i g h t s  s t r i c t l y  s o  c a l l e d  
between snouses i s  a no to r ious lv  hazardous and d i f f i c u l t  

- 

- c -  - - - . . . .. 
opera t ion”  F ie  l d i n  
1148  per O r d . ”  

F i e l d i n i  [1977] 1 W.L.R. 1146, 
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I 
t he  wide and f l e x i b l e  powers of  t r a n s f e r  and adjustment which 

1 
~ it  possesses  under the  d ivorce  j u r i s d i c t i o n . l o 5  Those powers 
j a re  exe rc i sed  s o  f a r  a s  poss ib l e  t o  p re se rve  a secure  

home f o r  both p a r t i e s  w h i l s t  a l s o  p re se rv ing  t h e i r  f i n a n c i a l  
i n t e r e s t  i n  t h e  proper ty .  This aim i s  almost impossible 
t o  achieve i f  the  cour t  i s  obl iged  merely t o  give e f f e c t  t o  
t h e  p a r t i e s '  p r o p r i e t a r y  i n t e r e s t s .  

18. I f  e i t h e r  p a r t y  has dur ing  the  subs i s t ence  of the  
marriage obtained a f i n a n c i a l  o rder  from an Engl ish cour t  
on the  ground of t h e  f a i l u r e  of t h e  o the r  t o  provide reasonable 
maintenancelo7 the  o rde r  su rv ives  an Engl ish decree and i t  
has  been he ld  t h a t  i t  a l s o  su rv ives  a fo re ign  d ivo rce , lo8  

1 and can subsequently be va r i ed  by t h e  cour t .  I t  shou ld ,  
1 

1 0 5  See Williams (J.W.) v. Williams (U) [1976] Ch. 278. 
106 See S.M. Cretney, P r inc ip l e s  of Family Law, 3rd ed. 

107 By v i r t u e  of t he  Matrimonial Causes Act 1973, s . 2 7 , o r  
(1979) pp.320-325. 

t h e  Domestic Proceedings and Mag i s t r a t e s '  Courts Act 
1978, s.1.  (The r e l evan t  p rov i s ions  o f  t h i s  l a t t e r  A c t  
have n o t  y e t  been brought i n t o  f o r c e ,  bu t  we a n t i c i p a t e  
t h a t  they  may be implemented dur ing  t h e  pe r iod  of 
consu l t a t ion  on t h i s  Working Paper.) 

108 Wood v. Wood [1957] P.254; Newmarch v. Newmarch [1978] 
Fam. 7 9 , X r e  t h e  cour t  upheld the  v a l i d i t y  of an 
Aus t r a l i an  d ivorce  decree i n  t h e  e x e r c i s e  o f  i t s  
d i s c r e t i o n  under s .8(2)  of  the  Recognition of Divorces 
and Legal Separa t ions  A c t  1971 (para.  9 ,  above) 
notwithstanding the  f a c t  t h a t  t h e  wi fe  e s t a b l i s h e d  t h a t  
she  was no t  given such an opportuni ty  t o  take  p a r t  i n  
t he  Aus t r a l i an  proceedings as  she should reasonably 
have been given: s ee  e r  Rees J. a t  p.97; c f .  J o  ce V. 
Joyce and O'Hare [ 1 9 7 9 b a m .  93  (para .  1 2 ,  
r ecogni t ion  of a Canadian d ivorce  decree was refused. 

abo*here 
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however, be noted that  it i s  e s s e n t i a l  t h a t  t he  Engl ish 
proceedings be started'" be fo re  t h e  f o r e i g n  decree becomes 

109 On one view, i t  i s  necessary t h a t  an o rde r  snould have 
been obta ined:  s e e  Turczak v. Turczak 197 0 P.198 
where a wife's a p p l i c a t i o n  f o r  -cLl paiments under 
s.22(1) of  t he  Matrimonial Causes Act 1965-on the  ground 
o f  h e r  husband's w i l f u l  n e g l e c t  t o  maintain was made 
a f t e r  a Po l i sh  d i s s o l u t i o n  o r d e r ,  b u t  be fo re  t h a t  o rder  
became f i n a l  and absolu te .  Lloyd-Jones J. seems t o  have 
accepted t h a t  he could no t  make any o rde r  s i n c e  the re  was 
no s u b s i s t i n g  marriage between t h e  o a r t i e s '  a t  t he  time 
when t h e  appiication-came be fo re  t h e  cour t  t o  be heard: 
s e e  a t  p.206. This dec i s ion  (which i s  cogently 
c r i t i c i s e d  by I . G . F .  Karsten i n  (19701 3 3  M.L.R .  2051 
was apparent ly  no t  c i t e d  i n  Newmarch v. Newmarch, where i t  
was he ld  t h a t  t h e r e  was j u r i s d i c t i o n  t o  make an order  on 
the  ground of w i l f u l  n e g l e c t  provided t h a t  proceedings 
had been s t a r t e d  be fo re  the  fo re ign  d ivorce  became 
e f f e c t i v e m E  Rees J. a t  pp.102-103. I t  is  
poss ib l e  t o  r econc i l e  t h e  two dec i s ions  on t h e  b a s i s  
t h a t  i n  Turczak the  cour t  r e l i e d  on the  s t a t u t o r y  
p r o v i s i o m i m o n i a l  Causes Act 1965, s.Z2(1) (b) )  t h a t  
i t  should n o t  e n t e r t a i n  an a p p l i c a t i o n  "unless i t  would 
have had j u r i s d i c t i o n  t o  e n t e r t a i n  proceedings f o r  
j u d i c i a l  separa t ion"  which ( s o  it was s a i d )  it could not  
do i f  t h e  p a r t i e s  had ceased t o  be husband and wife .  
That r e s t r i c t i o n  was removed by s .6(1)  of t h e  Domicile 
and Matrimonial Proceedings Act 1973, and was thus  not  
app l i cab le  i n  Newmarch. This suggested r e c o n c i l i a t i o n  
of t h e  two decisions h a s ,  however, been c r i t i c i s e d  by 
M . L .  Par ry  i n  (1979) 9 Fam. Law 1 2  on the  ground t h a t  
proceedings f o r  w i l f u l  n e g l e c t  a r e  based on the  common 
law duty t o  main ta in ,  which comes t o  an end with t h e  
marriage; t hus ,  i n  h i s  view, i f  t h e  marriage were no 
longer  i n  ex i s t ence  a t  t h e  time of t he  hea r ing  t h e  
cour t  should n o t  have e n t e r t a i n e d  the  app l i ca t ion .  
Whatever t h e  mer i t s  i n  t h i s  controversy M r .  Par ry ' s  
argument i n  support  o f  a continued a p p l i c a t i o n  of 
Turczak's case  would probably no t  su rv ive  t h e  s u b s t i t u t i o n  
by s.6311) of t h e  Domestic Proceedings and Magistrates  
Courts Act 1978 of f a i l u r e  " t o  provide reasonable 
maintenance" f o r  "wi l fu l  neglec t" ,  s i n c e  t h e  new 
formulation i s  e n t i r e l y  s t a t u t o r y  and i s  n o t  intended 
merely t o  a rov ide  a Drocedure f o r  enforcement of  t he  
common law- duty: 
i n  Mag i s t r a t e s '  Courts (1936) L aw Com. No. 77  pa ra s .  

s e e  o u r  Report on Matrimonial Proceedings 

V.l-9.24. 
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e f f e c t i v e ,  and t h a t  i n  any event t h e  c o u r t s '  powers t o  
make orders  on the  ground o f  f a i l u r e  t o  provide reasonable 
maintenance a r e  r e s t r i c t e d ,  and i n  p a r t i c u l a r  do no t  extend 
t o  the  making o f  property adjustment o rde r s .  

19. I f  e i t h e r  pa r ty  f i l e s  a p e t i t i o n  f o r  d ivorce  o r  
n u l l i t y  i n  t h i s  country be fo re  t h e  fo re ign  decree  becomes 
e f f e c t i v e ,  t he  cour t  has j u r i s d i c t i o n  t o  g ran t  a decree ,  and 
t o  exe rc i se  i t s  powers t o  make f i n a n c i a l  p rov i s ion  and 
property adjustment o rde r s .  The cour t s  may make orders  
be fo re  the  Engl ish decree i s  made absolute,'" bu t  such o rde r s  

111 do n o t  take  e f f e c t  un less  t he  decree  has  been made absolu te .  
In a proper  case ,  t h e r e f o r e ,  t h e  cour t  w i l l  expedi te  t h e  making 
o f  t h e  decree abso lu te ,  t o  ensure  t h a t  i t  i s  made w h i l s t  t h e  
marriage s t i l l  s u b s i s t s  according t o  Engl ish law.112 
s t a g e ,  it should be noted t h a t  t h e  cour t  has power, where 
l i t i g a t i o n  i n  r e spec t  of  t h e  marriage i s  cont inuing  i n  another  
j u r i s d i c t i o n ,  t o  s t a y  any Engl ish proceedings.  '13 

provided, however, t h a t  t h e  cour t  should n o t  o rde r  a s t a y  
unless  it appears t h a t  t h e  balance o f  f a i r n e s s ,  inc luding  
convenience as  between t h e  p a r t i e s  t o  t h e  marr iage ,  i s  such 
t h a t  it i s  appropr ia te  f o r  t he  proceedings i n  t h e  o the r  
j u r i s d i c t i o n  t o  be disposed of  f i r s t ; ' 14and  i n  Mytton V. 

Myttonll' t he  cour t  r e fused  a s t a y  on the  b a s i s  t h a t  t h e  
quest ion of a n c i l l a r y  r e l i e f  f o r  t he  w i f e ,  who was l i v i n g  

A t  t h i s  

I t  i s  

110 See Matrimonial Causes Act 1973, ss .23(1)  and 24(1).  
111 Ibid., s s .23 (5 ) ,  24(3).  
1 1 2  A s  was done i n  Torok v. Torok [1973] 1 W.L.R.  1066. 
113 Domicile and Matrimonial Proceedings Act 1973, 

Sched. 1, para.9.  
114 Ibid. 
115 (1977) 7 Fam. Law 2 4 4 .  
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116 i n  property i n  England bought by the  husband, was c r u c i a l .  

20. The terminat ion o f  t he  marriage w i l l  no t  prevent 
t h e  Engl ish cour t  from e n t e r t a i n i n g  app l i ca t ions  by a c h i l d ' s  
mother o r  f a t h e r  f o r  c h i l d  maintenance under the  provis ions  of  
t h e  Guardianship of  Minors Acts 1971 and 1973, l I7but  the  
c h i l d  must (probably) be a United Kingdom c i t i z e n  

118 o r  be  p re sen t  o r  o r d i n a r i l y  r e s i d e n t  i n  t h i s  country 
and the  respondent has t o  be served w i t h  proceedings o r  
submit t o  the  j u r i s d i c t i o n . ' l g  Furthermore, i f  a c h i l d  
i s  made a ward of  cour t  t he  cour t  may o rde r  e i t h e r  pa ren t  
t o  make p e r i o d i c a l  payments towards t h e  maintenance and 
education of t h e  c h i l d . l Z 0  
narrower than t h e  powers e x e r c i s a b l e  i n  d ivorce  

However these  powers a r e  

116 

1 1 7  

118 

119 
1 2 0  

Where the  fore!gn proceedings a r e  i n  a " re la ted"  
j u r i s d i c t i o n ,  i . e .  w i t h i n  t h e  U . K . ,  Channel I s l ands  
o r  I s le  of Man, t h e  cour t  must, s u b j e c t  t o  c e r t a i n  
cond i t ions ,  s t a y  the  Engli-proceedings: Domicile 
and Matrimonial Proceedings Act 1973, Sched. 1, para .  8. 
Guardianship o f  Minors A c t  1 9 7 1 ,  s s .9(2)  and lO( l ) (b )  
as s u b s t i t u t e d  by t h e  Domestic Proceedings and Mag i s t r a t e s '  
Courts A c t  1978, ss.36(1) and 41(3) r e spec t ive ly .  
See Harben V. Harben [1957] 1 W.L.R. 261; In  r e  P. 
(G.E;]Infa-65] Ch. 568. 

See Re Dul les '  Set t lement  (No. 1 )  [1951] Ch. 265. 
Family Law Reform Act 1969, s . 6 .  The r u l e s  of  
j u r i s d i c t i o n  a r e  t h e  same as  those  f o r  guardianship 
cases i n  the  High Court: s ee  above. 
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proceedings,lZ1 both i n  r e spec t  of  t h e  types of  o rde r  
t h a t  can be  made,122 and o f  t he  range of persons who can 
be ordered t o  make payments. 1 2 3  

2 1 .  I f  a fo re ign  maintenance order  has been obta ined  
i t  may i n  some circumstances be enforced i n  t h i s  country.  
There i s ,  indeed ,  an inc reas ing  move towards i n t e r n a t i o n a l  
enforcement o f  maintenance orders  under the  Maintenance 
Orders (Reciprocal Enforcement) Act 1 9 7 2  which now 

1 2 1  

1 2  2 

1 2  3 

Once d ivorce  proceedings have been s t a r t e d  the  cour t  
may make f i n a n c i a l  o rders  i n  r e s o e c t  of  ch i ld ren  of 
thk family even i f  the  s u i t  is  dismissed: s ee  s .23(2)  
o f  t he  Matrimonial Causes A c t  1973; P(L.E.) v. P(J.M.) 
[1971] P.  318 (husband sought d e c l a r a t i o n  t h a t  f o r e i g n  
decree v a l i d ,  and i n  a l t e r n a t i v e  p e t i t i o n e d  f o r  d ivorce ;  
dec l a ra t ion  granted  be fo re  d ivorce  p e t i t i o n  c a l l e d  on. 
Held: cour t  neve r the l e s s  had j u r i s d i c t i o n  t o  make 
maintenance o rde r s  i n  r e spec t  of ch i ldren)  ; 
- Hack v.  Hack (1976) 6 Fam. Law 1 7 7 .  
There i s  no power t o  make p rope r ty  adjustment orders :  
c f .  s .24(1)  of  t he  Matrimonial Causes Act 1973. 
In  divorce proceedings o rde r s  can be made aga ins t  
e i t h e r  p a r t y  t o  a marriage i n  r e s p e c t  of any c h i l d  of 
t h e  fami l  : i b i d .  This expression inc ludes  any chiTd d o t  e r  t an o n e o  has been boarded-out by an au tho r i ty )  
who has  been " t r e a t e d  by" e i t h e r  p a r t y  t o  the  marriage 
"as a c h i l d  of  t h e i r  family": Matrimonial Causes Act 
1973, s .  5 2  (1 ) .  Under the  guardianship and wardship 
l e g i s l a t i o n  an order  can only be made aga ins t  t h e  c h i l d ' s  
mother o r  f a t h e r .  

- 
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app l i e s  t o  divorced spouses.  lZ4  However t h e  provis ions  
f o r  r e c i p r o c a l  enforcement, which we s e t  ou t  s e p a r a t e l y  
i n  t h e  Appendix t o  t h i s  paper ,  s u f f e r  from s e v e r a l  drawbacks 
i n  t h i s  contex t .  F i r s t ,  they  do n o t  apply t o  every fo re ign  
country . 125 
no t  w i th in  the  purview of t he  r e c i p r o c a l  enforcement 
provis ions .  Th i rd ly ,  t h e r e  can be  no quest ion o f  
enforcement unless  an order  has  been obta ined;  lZ6 
may t h i s  be imprac t icable  f o r  f i n a n c i a l l Z 7  o r  o t h e r  
reasons b u t  t h e  maintenance p rov i s ions  i n  the  fo re ign  
country may be l e s s  wide o r  f l e x i b l e  than  those  i n  
England. F i n a l l y ,  the  case  f o r  r e l y i n g  on r e c i p r o c a l  
enforcement assumes t h a t  t h e  spouse should apply f o r  an 
order  i n  t h e  country where t h e  d ivorce  was obta ined:  b u t  
t h a t  count ry ,  as  we s h a l l  s ee  below,12*may be a l e s s  . 
appropr ia te  forum as  regards  the  p a r t i e s  o r  t h e i r  marriage 
than  i s  t h i s  country.  

Secondly, o rde r s  r e l a t i n g  t o  property a r e  

not  only 

1 2 9  

1 2  4 

1 2  5 
126 

1 2  7 

1 2  8 
129 

Maintenance Orders (Reciproca l  Enforcement) Act 19 7 2  
s.28A, added by t h e  Domestic Proceedings and 
Mag i s t r a t e s '  Courts Act 1978, s . 5 8 .  
See Appendix. 
I t  may be poss ib l e  t o  t ransmi t  a claim under P a r t  I1 
of the  Maintenance Orders ( R e c i p r o E n f o r c e m e n t )  Act 
1972: see para .  7 of t he  Appendix. 
Manv such cases involve  d i s t a n t  coun t r i e s  t o  which t r a v e l  
may'be d i f f i c u l t  o r  expensive,  such as  Canada ( J o  ce v. 
J o  ce and O'Hare 
v.'Newmarch 119781 Fam. 791. 

[ 1 9 7 9 ]  Fam. 93) o r  A u s t r a l i a  &arch 
Moreover, English l e g a l  a i d  

i s  not  a v a i l a b l e  f o r  fo re ign  proceedings.  
"shut t lecock"  procedure may, however, avoid the 
n e c e s s i t y  t o  t r a v e l  t o  the  o t h e r  country: s ee  para .  2 
o f  the  Appendix. 
A t  para.  2 7 .  
See e.g. Torok v. Torok [1973] 1 W.L.R.  1066. 

The 
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PART 111: THE PROBLEMS OF REFORM 

(1) In t roduct ion  

2 2 .  We do no t  th ink  t h a t  t he  l i m i t e d  and p a r t i a l  
remedies o u t l i n e d  above a r e  adequate t o  f i l l  t he  gap which 
e x i s t s  i n  t h e  law; i n  p a r t i c u l a r ,  f o r  t he  reasons we have 
given above we do n o t  t h ink  t h a t  t he  problem can be l e f t  t o  
be so lved  by r e c i p r o c a l  enforcement of fo re ign  maintenance 
orders .  130 I t  i s  thus our  view t h a t  i n  some circumstances 
the  cour t  i n  England should have power t o  make a f i n a n c i a l  
o rde r  i n  favour of a former spouse whose marriage has been 
terminated by a fo re ign  decree.  However, we have found 
cons iderable  d i f f i c u l t y  i n  de f in ing  i n  p r e c i s e l y  what 
circumstances such a power should be exe rc i sab le .  I n  o u r  
view, t h e  advantage o f  g iv ing  a remedy needs t o  be very 
c a r e f u l l y  balanced no t  only aga ins t  the  r i s k s  of 
"forumshopping" ( t h a t  i s ,  t he  r i s k  t h a t  l i t i g a n t s  with l i t t l e  
o r  no r e a l  connection with t h i s  country would s t a r t  proceedings 
he re  s o l e l y  because they would be l i k e l y  t o  f i n d  i t  
f i n a n c i a l l y  advantageous t o  do s o )  bu t  a l s o  a g a i n s t  t h e  
r e l a t e d  r i s k  t h a t  t o  confer  such a power on the  cour t s  could,  
i n  t h e  absence of  any c l e a r  guidance on what law should 
apply t o  the  inc iden t s  of  a p a r t i c u l a r  marr iage ,  pose 
problems which it would be d i f f i c u l t ,  i f  n o t  imposs ib le ,  f o r  
them t o  reso lve .  

23. 
gap which e x i s t s  i n  t h e  law by r e fe rence  t o  the  hardship 
which could be caused t o  an Engl ish woman whose marriage 
t o  a wealthy Ruri tanian was v a l i d l y  d i s so lved  by a 
pronounced by him i n  Rur i t an ia .  We pointed out  t h a t  t he  
wi fe  would be e f f e c t i v e l y  without  r ed res s  i n  t h i s  count ry ,  

130 Cf. the  view of Dimitry Tolstoy, Q.C.  (1972) 35 M.L.R.  
679, 680. 

131 Para.  2 ,  above. 

A t  t he  s t a r t  o f  t h i s  paper,131 we i l l u s t r a t e d  the 
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even though t h e  matrimonial  home was he re ,  and indeed though 
the  husband continued t o  r e s i d e  he re .  The same example can, 
however, be adapted t o  i l l u s t r a t e  some of t h e  formidable 
problems which i n  o u r  view have t o  be faced  i n  formula t ing  
proposals  f o r  reform. 

2 4 .  F i rs t  of a l l ,  on t h e  f a c t s  as given i n  t h e  example, 
t he  wife  made no claim f o r  f i n a n c i a l  r e l i e f  i n  Rur i t an ia ,  
poss ib ly  because t h e r e  was no power t o  make any such order  
i n  Rur i tan ian  law. But suppose t h a t  t h e  wife  could have 
claimed f i n a n c i a l  p rov i s ion  i n  Rur i t an ia .  Should khe be 
allowed t o  claim f i n a n c i a l  r e l i e f  i n  England in s t ead?  Should 
she be ab le  t o  do s o  merely because she f i n d s  i t  more 
convenient,  o r  t a c t i c a l l y  more advantageous o r  - perhaps 
most impor tan t ly  - because she th inks  she may g e t  a l a r g e r  
award i n  t h i s  country than i n  Rur i t an ia?  Problems could 
a r i s e  even i f  t he  wife  were ab le  t o  make a claim f o r  f i n a n c i a l  
r e l i e f  and i n  f a c t  d i d  s o  - bu t  e i t h e r  f a i l e d  t o  ob ta in  any 
o rde r ,  o r  obtained an order  which she thought t o  be inadequate.  
Should she be ab le  t o  apply t o  t h e  English cour t ?  I f  s o ,  what 
p r i n c i p l e  should the  English cour t  apply i n  deciding whether 
o r  no t  t o  make an o rde r  i n  h e r  favour? The roo t  of t h e  
d i f f i c u l t  and i n t r a c t a b l e  problems thus  r a i s e d  i s  t h a t  
d i f f e r e n t  coun t r i e s  have d i f f e r e n t  p o l i c i e s  about the  scope 
and purpose of t he  law governing f i n a n c i a l  p rov i s ion .  In 
English law the  cour t  i s  d i r e c t e d  t o  have regard  t o  a l l  the  
circumstances of  t he  case  and s o  t o  e x e r c i s e  i t s  powers as  
t o  p lace  the ,  p a r t i e s ,  "so f a r  a s  i t  i s  p r a c t i c a b l e  and, 
having regard  t o  t h e i r  conduct,  j u s t  t o  do s o ,  i n  t he  
f i n a n c i a l  p o s i t i o n  i n  which they  would have been i f  t h e  
marriage had no t  broken down and each had properly 
discharged h i s  o r  h e r  f i n a n c i a l  o b l i  a t i o n s  and 
r e s p o n s i b i l i t i e s  towards the  o ther" .  '33 English law may 

132 The wife  might have d e l i b e r a t e l y  r e f r a i n e d  from 

132 

making any c la im i n  t h a t  country because she knew 
she would ob ta in  only very l i m i t e d  p rov i s ion .  

133 Matrimonial Causes A c t  1973, s . 2 5 ( 1 ) .  
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seem t o  adopt t h e  p r i n c i p l e  t h a t  t h e  p a r t i e s  should be placed 
i n  the  p o s i t i o n  which would have r e s u l t e d  i f  t h e  marriage 
had continued, bu t  o the r  coun t r i e s  i n  c o n t r a s t  have adopted 
d i f f e r e n t  p o l i c i e s  - f o r  example, t h a t  t h e  law should aim 
only t o  r e s t o r e  the  p a r t i e s  t o  t h e  p o s i t i o n  i n  which they 
would have been had t h e  marriage never  taken  p l ace  a t  a l l .  
In t h i s  l a t t e r  view the  func t ion  of  f i n a n c i a l  p rov i s ion  f o r  
a wife  i s  seen t o  be no more than r e h a b i l i t a t i ~ e ; ' ~ ~  such 
a law would thus  seek t o  provide only  s h o r t  term r e l i e f  
designed t o  enable the  wife  t o  a d j u s t  t o  t h e  changed 
circumstances.  I f  t h e  Engl ish cour t  were given a genera l  
power t o  make f i n a n c i a l  o rders  notwithstanding t h e  ex i s t ence  
o f  a v a l i d  fo re ign  d ivorce ,  i t  might thus  be faced  with an 
app l i ca t ion  by a former wife  whose f i n a n c i a l  c la im had been 
properly d e a l t  wi th  according t o  t h e  law of t h e  country 
where the  d ivorce  was granted (perhaps a l s o  the  country of 
he r  domic i le ,  n a t i o n a l i t y  o r  res idence)  on t h e  b a s i s  t h a t  
f i n a n c i a l  p rov i s ion  was t o  be merely r e h a b i l i t a t i v e .  

2 5 .  Problems might a l s o  a r i se  because of d i f f e r e n t  
p o l i c i e s  about t he  e x t e n t  t o  which en t i t l emen t  t o  f i n a n c i a l  
r e l i e f  should be a f f e c t e d  by t h e  a p p l i c a n t ' s  conduct. In 
t h i s  count ry ,  t he  cour t  i s ,  i n  determining app l i ca t ions  
f o r  f i n a n c i a l  r e l i e f ,  d i r e c t e d  t o  "have regard  to"  t h e  
p a r t i e s  ' conduct;  135 
misconduct i s  only allowed t o  a f f e c t  t h e  outcome of  t h e  
case i f  i t  was of "such a gross  kind t h a t  i t  would be 
o f f ens ive  t o  a sense  of  j u s t i c e  t h a t  i t  should not  be 
taken i n t o  account.11136 

b u t  i n  p r a c t i c e  an a p p l i c a n t ' s  

In o t h e r  coun t r i e s  conduct may 

134 This view appears t o  have inf luenced t h e  law now i n  
f o r c e  i n  Auk t ra l i a  ( see  H . A .  F in l ay ,  F a m i l y  L a w  i n  
A u s t r a l i a ,  2nd ed. (1979) p.222 f f . )  and West Germany 
(see  MEller-Freinfels  (1979) 28 I.C.L.Q. 184, 196-202). 

135 Matrimonial Causes Act 1973, s . 25 (1 ) .  
136 Jones v .  Jones[1976] Fam. 8,  1 5  E O r r  L . J .  See a l s o  

z ; o n g V .  Armstrong (1974) 118 S .J .  579, Court of 

Kokosinski [1980] 1 W . L . k .  55,65. 
t r a n s c r i p t  No.137 c i t e d  i n  Kokosinski v .  
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be of f a r  g r e a t e r  importance - indeed t h e  cour t  may have no 
power t o  award f i n a n c i a l  r e l i e f  t o  a "gui l ty"  p a r t y ,  f o r  example 
a wi fe  who has been found t o  have committed adu l t e ry .  What 
should b.e t he  a t t i t u d e  of t he  English cour t  i f  faced  wi th  an 
app l i ca t ion  by a wife whose conduct e i t h e r  was t r e a t e d  as  
ma te r i a l  by a fo re ign  cour t  g ran t ing  t h e  d ivorce ,  o r  would 
have been s o  t r e a t e d  had she app l i ed  t h e r e  f o r  f i n a n c i a l  
r e l i e f ?  137 

2 6 .  F i n a l l y ,  what would be t h e  p o s i t i o n  i f  the  fo re ign  
cour t  had more r e s t r i c t e d  powers - l i m i t e d ,  perhaps,  t o  
p e r i o d i c a l  payments, and no t  extending t o  c a p i t a l  p rov i s ion  - 
than those possessed by t h e  English cour t ?  What should the  
English cour t  do i f  a wi fe  had obtained an o rde r  f o r  p e r i o d i c a l  
payments i n  the  fo re ign  proceedings bu t  now sought an order  
r e l a t i n g  t o  c a p i t a l  a s s e t s  owned by t h e  husband i n  England; 
o r  i f  t h e  fo re ign  cour t  had made no o rde r  f o r  p e r i o d i c a l  
payments because i t  would have been u n r e a l i s t i c  t o  do s o ,  
and no order  i n  r e l a t i o n  t o  t h e  matrimonial  home because i t  
had no power t o  do s o ?  

2 7 .  These ques t ions  a l l  pose the  same fundamental 
d i f f i c u l t y  of deciding which of  two o r  more l e g a l  systems 
with which t h e  p a r t i e s '  marriage is  i n  some way connected 
should apply t o  the  f i n a n c i a l  and o t h e r  consequences o f  
t e rmina t ion .  In a world of pure l e g a l  a n a l y s i s ,  it would 
no doubt be poss ib l e  t o  i d e n t i f y  a s i n g l e  system of  law 
with which the  marriage was more c l o s e l y  connected than 

137 Under the  Recognition o f  Divorces and Legal Separa t ions  
Act 1 9 7 1  t he re  i s  no requirement t h a t  f i nd ings  of  f a u l t  
made e i t h e r  i n  d ivorce  proceedings themselves o r  i n  
a n c i l l a r y  proceedings a r e  t o  be recognised: s .  8(3 ) .  
I t  would be necessary t o  decide whether,  and i f  s o  how, 
t h i s  r u l e  should be changed; t h e  r u l e  was express ly  
s t a t e d  i n  s i m i l a r  terms i n  A r t i c l e  1 of  t h e  Hague 
Convention (as  t o  which s e e  pa ra .  7 ,  above). And would 
it  be open t o  the  wife  t o  r a i s e  i n  the  English proceedings 
i s s u e s  which she  might have r a i s e d  i n  the  fo re ign  
d ivorce  proceedings b u t  which she f a i l e d  t o  r a i s e ?  
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any o t h e r :  t h a t  system could then  be regarded as t h e  

marriage and i t s  consequences. We do n o t  however th ink  t h a t  
t h i s  aim can i n  p r a c t i c e  be achieved. A t  a time when people 
can t r a v e l  e a s i l y  from one country t o  another  marriages a r e  
inc reas ing ly  connected with s e v e r a l  d i f f e r e n t  systems of 
law 
o r  t he  law of t h e i r  p lace  of r e s idence ,  t h e  law of t h e  p lace  
where the  marriage was c e l e b r a t e d ,  o r  even with t h e  law of 
t h e i r  re l ig ion) .13 '  
suppose t h a t  a process  of  j u r i s t i c  a n a l y s i s  w i l l  i d e n t i f y  
any s i n g l e  " r igh t "  system o f  law t o  which a l l  ques t ions  
r e l e v a n t  t o  a p a r t i c u l a r  marriage should be r e f e r r e d  t o  the  
exclusion o f  a l l  o t h e r  systems. However, even i f  we be l i eved  

I "proper law" o f  t h e  marriage.  A s  such it  would govern the  

( f o r  example, wi th  t h e  l a w  of  t he  p a r t i e s '  n a t i o n a l i t y ,  138 

In o u r  view, i t  i s  u n r e a l i s t i c  t o  

I t h a t  such a search  might have worthwhile r e s u l t s  we a r e  

! 
i 

. I  

q u i t e  s u r e  t h a t  t he  p re sen t  law, i n s o f a r  as  i t  i s  based on 
the  p r i n c i p l e  t h a t  t he  cour t  o f  t he  country g ran t ing  t h e  
d ivorce  i s  alone competent t o  dea l  with a l l  ques t ions  o f  
f i n a n c i a l  p rov i s ion  between the  spouses ,  provides  a wholly 
inadequate s o l u t i o n  t o  t h e  problem. I 4 O  
a d ivorce  which w i l l  have t o  Le recognised i n  t h i s  country 
may we l l  have been granted under a l e g a l  system wi th  which 

1 4 2  t h e  p a r t i e s '  r e a l  connection i s  tenuous i n  the  extreme. 

1 4 1  A s  we have seen ,  

, 138 The p a r t i e s  may, of course ,  have d i f f e r e n t  

I 
n a t i o n a l i t i e s ;  and one o r  both may have dual 
n a t i o n a l i t y  . 
res idence  app l i e s  d i f f e r e n t  personal  laws t o  members 
of d i f f e r e n t  r e l i g i o n s  a s  i s  t h e  case  i n  Pakis tan 
(Muslim Family Laws Ordinance 1961, s . 1 (2 ) )  and a 
number o f  o the r  c o u n t r i e s ,  i nc lud ing  s e v e r a l  formerly 
s u b j e c t  t o  B r i t i s h  r u l e .  

139 P a r t i c u l a r l y  i f  t h e  l a w  of t h e i r  n a t i o n a l i t y  o r  

140 C f .  Dimitry Tolstoy,Q.C. (1972) 35 M.L.R .  679. 
1 4 1  A t  para.  10,  above. 
1 4 2  See,  e.g.  Torok v.  Torok [ 1 9 7 3 ]  1 W.L.R.  1066. 
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( 2 )  Should t h e r e  be a b a r  i n  cases  where t h e  fore ign  cour t  
has ,  o r  could have, made an order?  

2 8 .  The d i f f i c u l t i e s  i n  the  way of reform o f  t he  law 
a r e  thus formidable.  They a r e  most acu te  i n  cases  i n  which 
t h e  wife  could have app l i ed  f o r  f i n a n c i a l  r e l i e f  i n  the  
country where t h e  divorce was granted ,  bu t  e i t h e r  f a i l e d  t o  
do s o  o r  d id  s o  bu t  obtained an order  which she regards  as 
inadequate ;  correspondingly the  d i f f i c u l t i e s  a r e  l e a s t  
acu te  i n  cases  where t h e  law of t he  country where the  divorce 
was granted  contained no p rov i s ion  f o r  f i n a n c i a l  r e l i e f  i n  
favour of a wi fe .  We th ink  the re  i s  l i t t l e  doubt t h a t  a 
wife  who i s  thus  unable t o  ob ta in  any f i n a n c i a l  r e l i e f  should,  
provided t h a t  she can e s t a b l i s h  a s u f f i c i e n t  l i n k  between 
the  marriageand t h i s  count ry ,  be e l i g i b l e  t o  apply f o r  a 
f i n a n c i a l  o rde r  h e r e ;  bu t  we have had t o  cons ider  c a r e f u l l y  
whether t h e  power we propose f o r  t h e  English cour t  t o  hea r  
app l i ca t ions  f o r  f i n a n c i a l  r e l i e f  notwithstanding the  
ex i s t ence  of a p r i o r  fo re ign  decree of  d ivorce  should be 
exe rc i sab le  only i n  such cases  and n o t  i n  cases where t h e  
fo re ign  cour t  had made, o r  could have made, a f i n a n c i a l  
o rder .  

2 9 .  
r e s t r i c t i o n  would be inappropr i a t e .  Our primary reason i s  
t h a t ,  as  we have seen ,  t h e  country i n  which the  divorce 
was granted  may w e l l  no t  be one with which the  marriage had 
much r e a l  connection; b u t  t h e r e  a r e  a l s o  subs id i a ry  arguments 
which seem t o  us t o  suppor t  t he  view t h a t  a r e s t r i c t i o n  of 
t h i s  kind would be undes i r ab le .  F i r s t ,  i n j u s t i c e  could occur 
i f  t he  foreign d ivorce  c o u r t ,  having d e a l t  wi th  p a r t  of a 
w i f e ' s  c la im f o r  f i n a n c i a l  r e l i e f ,  could no t  o r  would n o t  
make any o rde r  i n  r e l a t i o n  t o  c a p i t a l  a s s e t s  i n  England, 
and the  
because of  t h e  fo re ign  c o u r t ' s  o rde r .  Secondly, such a 
r e s t r i c t i o n  could l ead  t o  d i f f i c u l t i e s  i n  deciding whether 
under the  r e l evan t  fo re ign  l e g a l  system a wife d id  o r  d id  

36 
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English cour t  were precluded from making any order  



n o t  have a r i g h t  t o  apply f o r  f i n a n c i a l  r e l i e f .  The 
English cour t  would i n  each case  have t o  examine the  fo re ign  
l a w  t o  deterniine the  remedies a v a i l a b l e  i n  the  fo re ign  
country: and it  would a l s o  be necessary t o  decide w h a t  
r i g h t s  under the  fo re ign  law would opera te  t o  b r ing  the  
r e s t r i c t i o n  i n t o  p l ay  - would a r i g h t  t o  apply f o r  payrrient 
of de fe r r ed  dowry, f o r  example,143 s u f f i c e ?  Th i rd ly ,  t he  
decided cases144 show t h a t  i t  Fay be d i f f i c u l t  f o r  a wife 
t o  a s s e r t  a claim i n  a fo re ign  cour t  (because of d i s t ance  
o f  t r a v e l  f o r  ins tance)  even i f  she has the  l e g a l  r i g h t  
t o  do s o ;  i f  t he  f a c t  t h a t  she had t h e  l e g a l  r i g h t  t o  
apply i n  the  d ivorce  proceedings were a b a r  on app l i ca t ions  
f o r  f i n a n c i a l  r e l i e f  h e r e ,  t he  cour t  would be faced  wi th  

I 

i 

the  inv id ious  ques t ion  whether t o  e x e r c i s e  i t s  d i s c r e t i o n  
t o  r e fuse  r ecogn i t ion  o f  t h e  d ivorce  notwithstanding t h a t  
i t  had been granted  by a cour t  of competent j u r i s d i c t i o n  
i n  the  eyes of English law. In  such a case ,  i f  t he  only 
s u b s t a n t i a l  a s s e t s  were i n  England, t he  wife  might n o t  even 
f i n d  i t  :corthwhile applying f o r  a fo re ign  orLer:  y e t  i t  

145 

1 

i 
i 

might be s a i d  t h a t  t he  fo re ign  cour t  could have made some 
order .  F i n a l l y ,  a b a r  of  t he  type envisaged would i n e v i t a b l y  
l e a d ,  t o  a g r e a t e r  e x t e n t  than a t  p r e s e n t ,  t o  unedifying 
competit ians t o  s t a r t  d ivorce  proceedings here  i n  time t o  
enable the  English cour t  t o  g ran t  a decree (and thus  
a n c i l l a r y  r e l i e f )  before  the  marriage had been f i n a l l y  
terminated abroad. 

~ 

~ 

I 

~ 1 4 6  

143 A s  i n  Shahnaz v.  Rizwan [1965] 1 Q . B .  390; 
Qureshi v .  Quresh-Z] Fam. 173. 

1 4 4  Newmarch v.  Newmarch [1978] Fam. 7 9 ;  Joyce v. 
Joyce and O'Hare 119791 Fam. 93. 

145 See para .  9 ,  above. 
1 4  6 Cf. Torok  v .  Torok [1973] 1 W . L . R .  1 0 6 6 ;  s ee  pa ras .  

10 a n d ,  above. 
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30. We t h e r e f o r e  cons ider  t h a t  i t  would be 
inappropr ia te  t o  e s t a b l i s h  a r i g i d  b a r  on t h e  c o u r t  hear ing  
a p p l i c a t i o n s  merely because a f o r e i g n  c o u r t  had made, o r  
could have made, a f i n a n c i a l  o r d e r .  We t h i n k  it  b e t t e r  t o  
seek some o t h e r  way o f  minimising t h e  d i f f i c u l t i e s  w i th  
which t h e  cour t s  might be faced  i f  they were t o  have a 
genera l  and u n r e s t r i c t e d  power t o  make f i n a n c i a l  o rders  
no twi ths tanding  t h e  e x i s t e n c e  o f  a f o r e i g n  decree.  

(3) Rules of  j u r i s d i c t i o n  

31. The t r a d i t i o n a l  way of  ensur ing  t h a t  only those 
persons whose case  has  a s u f f i c i e n t  connect ion wi th  t h i s  
country a r e  e n t i t l e d  t o  invoke i t s  l e g a l  process  i s  by means 
of  j u r i s d i c t i o n a l  r u l e s .  What i s  a s u f f i c i e n t  connection f o r  
t h i s  purpose depends on the  n a t u r e  of  t h e  i s s u e :  t h u s ,  t h e  
Engl ish c o u r t s  have j u r i s d i c t i o n  t o  h e a r  cases  r e l a t i n g  t o  
t h e  custody and upbringing of  a c h i l d  i f  t h e  c h i l d  i s  
phys i ca l ly  p re sen t  ( f o r  however t r a n s i e n t  a purpose) i n  t h i s  
country;147 a t  t h e  o t h e r  extreme,  i f  ques t ions  of  s t a t u s  (such 
as legi t imacy)  a r e  involved the  c o u r t  may n o t  be ab le  t o  
assume j u r i s d i c t i o n  unless  i t  can be shown t h a t  t h e  person 
concerned i s  domici led h e r e .  14' In  t h e  p r e s e n t  contex t ,  
t h e r e f o r e ,  t he  t a s k  i s  t o  formulate  j u r i s d i c t i o n a l  r u l e s  
s t r i c t  enough t o  prevent  persons ,  whose marriage i s  
i n s u f f i c i e n t l y  connected wi th  t h i s  country t o  make i t  
a p p r o p r i a t e  f o r  t h e  Engl i sh  c o u r t  t o  a d j u d i c a t e  on f i n a n c i a l  
m a t t e r s ,  from invoking t h e  c o u r t ' s  powers; b u t  n o t  so  
s t r i c t  as t o  exclude mer i tor ious  cases .  We t h e r e f o r e  t u r n  

147 Johnstone v. B e a t t i e  (1843) 10 C 1 .  & F.42; Re D. 
(An Infant )  [1943Jh. 305. 

1 4 8  See,  e . g . ,  Matrimonial Causes A c t  1973, s.45(1). 
149 The r u l e s  with which we are  here  concerned determine 

whether the c o u r t s  i n  England and Wales should be 
e n t i t l e d  t o  h e a r  t h e  a p p l i c a t i o n ;  t h e  ques t ion  o f  
which c o u r t s  (High Court ,  county c o u r t  e t c . )  should 
e x e r c i s e  j u r i s d i c t i o n  i s  d e a l t  w i th  below: see  p a r a s .  
53-54. 
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a case where a person seeks f i n a n c i a l  r e l i e f  i n  England 
notwithstanding the  ex i s t ence  of  a fo re ign  decree ;  we 
then cons ider  whether t he  j u r i s d i c t i o n a l  r u l e s  which we 
propose would by themselves be s u f f i c i e n t  t o  ensure t h a t  
t he  marriage i n  quest ion i s  s u f f i c i e n t l y  connected wi th  
t h i s  country t o  minimise the  problems we have o u t l i n e d  
below. 

(a)  Analogy wi th  j u r i s d i c t i o n  i n  d ivorce  

3 2 .  There i s ,  we t h i n k ,  a s t r o n g  argument f o r  basing 
t h e  j u r i s d i c t i o n a l  r u l e s  governing a p p l i c a t i o n s  i n  t h i s  
country f o r  f i n a n c i a l  r e l i e f  a f t e r  a fo re ign  decree on the  
p r i n c i p l e s  which govern j u r i s d i c t i o n  i n  d ivo rce ,  n u l l i t y  
and j u d i c i a l  s epa ra t ion .  Af t e r  a l l ,  i f  those  r u l e s  a r e  
s a t i s f i e d  
proceedings i n  t h i s  country in  t h e  f i r s t  p l a c e ;  had the  
app l i can t  done s o ,  t he  cour t  would have had j u r i s d i c t i o n  
t o  gran t  t he  f i n a n c i a l  r e l i e f  sought.  

t he  app l i can t  cou1.d have brought divorce o r  o t h e r  

33. 

proceedings f o r  d ivorce ,  j u d i c i a l  s epa ra t ion  o r  n u l l i t y  
English cour t s  have j u r i s d i c t i ~ n ' ~ ~  t o  e n t e r t a i n  

1 5 1  

150 Domicile and Matrimonial Proceedings Act 1 9 7 3 ,  s . 5 ( 2 )  
and ( 3 ) .  

1 5 1  In the  case of  n u l l i t y  p e t i t i o n s  t h e r e  i s  an add i t iona l  
b a s i s  of j u r i s d i c t i o n ,  un l ike ly  t o  be o f  p r a c t i c a l  ' 

s ign i f i cance  i n  the  p re sen t  con tex t ,  v i z .  the  cour t  
has j u r i s d i c t i o n  i f  e i t h e r  p a r t y  d i ed  before  the  
s t a r t  of t he  proceedings and e i t h e r  ( i )  was a t  death 
domiciled i n  England and Wales, o r  ( i i )  had been 
h a b i t u a l l y  r e s i d e n t  i n  England and Wales throughout 
the  per iod  of one year  ending wi th  the  da t e  o f  dea th .  
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i f  e i t h e r  of the  p a r t i e s  t o  the  marriage - 
"(a) i s  Aomiciled i n  England and Wales on 

t h e  da t e  when the  proceedings a re  
begun; o r  

and Wales throughout t he  per iod  of  one 
yea r  ending wi th  t h a t  date."152 

(b) was h a b i t u a l l y  r e s i d e n t  i n  England 

I t  w i l l  be noted t h a t  t h e  r e l e v a n t  quest ion i s  whether 
t he  condi t ions  were s a t i s f i e d  on the  da t e  when t h e  
p e t i t i o n l S 3  was presented .  lS4 I f  those  j u r i s d i c t i o n a l  
c r i t e r i a  were t o  be adapted t o  app l i ca t ions  f o r  f i n a n c i a l  
o rders  by an app l i can t  who had been divorced abroad it  
would a l s o  have t o  be decided whether i t  should s u f f i c e  
i f  t he  j u r i s d i c t i o n a l  c r i t e r i a  were s a t i s f i e d  (a) a t  t he  
time the  fore ign  d ivorce  became e f f e c t i v e  or t he  
( l a t e r )  time &,hen t h e  a p p l i c a t i o n  t o  the  English cour t  
f o r  f i n a n c i a l  r e l i e f  was s t a r t e d .  

1 5 2  

153 

154 

155 

Sec t .5(5)  of t he  Act provides  f o r  cases  where a c ross -  
p e t i t i o n  o r  a supplemental  p e t i t i o n  i s  f i l e d  a f t e r  , 

t h e  i n i t i a l  b a s i s  of j u r i s d i c t i o n  has been destroyed 
by a change of domicile o r  r e s idence .  
The j u r i s d i c t i o n  of t he  cour t  t o  e n t e r t a i n  c ros s -  
proceedings and supplemental p e t i t i o n s  i s  preserved 
notwithstanding any subsequent change i n  the  p a r t i e s '  
domicile o r  res idence :  see t h e  previous footnote .  
I t  should be noted t h a t  app l i ca t ions  f o r  f i n a n c i a l  
r e l i e f  must be made i n  the  p e t i t i o n :  Matrimonial 
Causes Rules 1 9 7 7  (S.I.1977 No.344) r . 68 (1 ) .  Leave 
i s  necessary t o  make any such app l i ca t ion  subsequently:  
- i b i d . ,  r . 68 (2 ) .  

Rather than  when the  d ivorce  was granted ( i . e .  decree 
abso lu te ,  n o t  decree n i s i ) .  The reason f o r  t h i s  choice 
i s  t h a t  u n t i l  t h e  f o r a  d ivorce  became e f f e c t i v e  the  
English cour t  might i t s e l f  have e n t e r t a i n e d  d ivorce  
proceedings (as  i n  Torok v.  Torok  [1973] 1 W.L.R.  
1066; pa ra .  10, a b o v e 7  A f u r t 6 e r  a l t e r n a t i v e  would 
be t h e  d a t e  when t h e  fo re ign  proceedings were s t a r t e d ;  
bu t  t h i s  has no p a r t i c u l a r  s i g n i f i c a n c e  i n  terms of 
p r i n c i p l e ,  and t h e  da t e  could i n  some cases  be 
u n c e r t a i n ,  e s p e c i a l l y  i n  cases  of e x t r a -  j u d i c i a l  
d ivorces  where the re  might be no r e l i a b l e  evidence 
as  t o  da t e s .  
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34. I t  seems a t  f i r s t  s i g h t  a t t r a c t i v e  i n  p r i n c i p l e  
t o  r e q u i r e  t h e  j u r i s d i c t i o n a l  c r i t e r i a  t o  be s a t i s f i e d  
a t  t h e  t i m e  when t h e  fo re ign  d ivorce  decree became 
e f f e c t i v e ;  i t  would accordingly no t  s u f f i c e  i f  they 
were only  s a t i s f i e d  a t  t h e  l a t e r  da t e  when t h e  app l i ca t ion  
i n  England was made f o r  f i n a n c i a l  r e l i e f .  The quest ion i s  
whether t he  d ivorce  case could p rope r ly  have come wi th in  
the  competence of  t he  Engl ish c o u r t s ,  and it  could c l e a r l y  
have done s o  i f  t he  d ivorce  proceedings might have been 
s t a r t e d  here  a t  a time when t h e  marriage s t i l l  s u b s i s t e d ;  
equa l ly  ( i t  would seem) the  f a c t  t h a t  t h e  j u r i s d i c t i o n a l  
c r i t e r i a  f o r  d ivorce  happened t o  become s a t i s f i e d ,  perhaps 
many yea r s  a f t e r  t he  marr iage ,  would be i r r e l e v a n t  i n  
e s t a b l i s h i n g  the  necessary connection between t h e  marriage 
and t h i s  country.  We see  the  a t t r a c t i o n s  of  t h i s  reasoning ,  
bu t  neve r the l e s s  cons ider  t h a t  t h e  adoption of such a r u l e  
as  t he  exc lus ive  t e s t  f o r  j u r i s d i c t i o n  could ,  p a r t i c u l a r l y  
i n  t h e  case of  e x t r a - j u d i c i a l  d ivo rces ,  conf ront  the  
English cour t s  wi th  p r e c i s e l y  those  l e g a l  problems which 
have given r i s e  t o  c r i t i c i s m  of  t h e  e x i s t i n g  l a w .  W e  
cons ider  these  problems i n  the  nex t  paragraph. 

35. 
problems which would ensue from t h e  adoption of  a r u l e  
confe r r ing  j u r i s d i c t i o n  t o  hea r  app l i ca t ions  f o r  f i n a n c i a l  
r e l i e f  a f t e r  a fo re ign  d ivorce  only i n  cases  where t h e  
Engl ish cour t  would have had j u r i s d i c t i o n  t o  hea r  a 
d ivorce  p e t i t i o n  a t  t he  time when t h e  fo re ign  d ivorce  
became e f f e c t i v e .  
Muslim n a t i o n a l s  of Pak i s t an  who had marr ied i n  Ind ia  i n  1963. 
I n  1968,by which time they had become r e s i d e n t  and 

The f a c t s  of Quazi v .  Q u a ~ i l ~ ~  i l l u s t r a t e  t h e  

In  Quazi v .  Q ~ a z i l ~ ~  t h e  p a r t i e s  were 

156 [1979] 3 W . L . R .  833. 
1 5 7  Ibid. 
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domiciled i n  Thai land ,  they the re  went through an ex t r a -  
j u d i c i a l  I s l amic  divorce.  However, they continued t o  l i v e  
under t h e  same roof and maintained t h e  outward appearance 
of marriage u n t i l  1972. In 1973 the  husband came t o  London 
wi th  t h e  c h i l d  of  t h e  marr iage ,  and bought a house i n  
Wimbledon. In  1974 the  wife  flew t o  London “and turned  up 
a t  t h e  husband‘s house unannounced a t  midnight. She l i ved  
s e p a r a t e l y  from the  husband i n  h i s  house and r e fused  t o  
accept t he  ‘ t r u e  r o l e  o f  a Muslim wife’.”158 
t h e  husband flew t o  Pak i s t an ,  and t h e r e  pronounced t a l a q  
before  wi tnesses .  The wi fe  continued t o  r e s i d e  a t  t h e  
house i n  Wimbledon up t o  t h e  time of  t he  Engl ish cour t  
hea r ing  o f  the  husband’s p e t i t i o n  f o r  a d e c l a r a t i o n  t h a t  
t he  marriage had been lawful ly  d isso lved .  In  J u l y  1978 
Wood J. h e l d  t h a t  t he  marriage had been d i s so lved  i n  1968 
by the  Thailand d ivo rce ;  i n  A p r i l  1979 the  Court o f  Appeal 
h e l d  t h a t  n e i t h e r  t he  Thailand no r  t h e  Pakis tan d ivorce  
were e n t i t l e d  t o  r ecogn i t ion ;  i n  November 1979 the  House 
of Lords he ld  t h a t ,  i f  t he  marriage were s t i l l  s u b s i s t i n g  
i n  1 9 7 4 , ~ ”  t h e  Pakis tan d ivorce  had then v a l i d l y  d i s so lved  it .  

158 Ibid., a t  p.842 per Lord Salmon. 
159 The House of Lords d i d  n o t  determine t h e  v a l i d i t y  o f  

Subsequently 

t h e  Thai d ivorce  because 
‘ I . . .  the  v a l i d i t y  of  a d ivorce  by khula  en te red  i n t o  
i n  Thailand by P a k i s t a n i  n a t i o n a l s w h o a r e  domiciled 
t h e r e ,  i s  not  a quest ion t h a t  i s  very l i k e l y  t o  r equ i r e  
cons idera t ion  by an English cour t  i n  any subsequent 
case.  I t  depends on t h e  domestic law of Thai land ,  
the  Thai r u l e s  of  c o n f l i c t  o f  laws, t he  app l i ca t ion  by 
the  Thai cour t s  o f  t h e  d o c t r i n e  of  renvoi ,  and under 
t h a t  doc t r ine  t h e  a p p l i c a b i l i t y  o f  t he  Muslim Family 
Laws Ordinance 1961 of  Pakis tan t o  consensual d ivorces .  
These a re  ques t ions  o f  f a c t  t o  be decided by an English 
cour t  on expe r t  evidence of  t he  fo re ign  law concerned. 
In the  i n s t a n t  case t h e  expe r t  evidence on these  mat te rs  
was inadequate ,  c o n f l i c t i n g  and confusing . . .” 

i b i d . ,  a t  p.836 p e ~  Lord Diplock. The v a l i d i t y  of t he  
=stan d ivorce  was of  wider pub l i c  importance 

“ i n  view of t he  number of P a k i s t a n i  n a t i o n a l s  who a re  
s e t t l e d  i n  the  United Kingdom e i t h e r  accompanied o r  
un a r  comp an i  e d by t h e i r  wives ” : 

i b i d . ,  a t  p. 835. - 
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36. The relevance of  t he  f a c t s  of t h i s  case t o  the  
p re sen t  argument i s  t h i s .  The case was s a i d ,  both i n  the 
Court of  Appeal160 and House of Lords,161 t o  i l l u s t r a t e  t h e  
need f o r  t he  cour t s  t o  have power t o  make f i n a n c i a l  o rders  
i n  favour  of United Kingdom r e s i d e n t s  without  having t o  
determine t h e  v a l i d i t y  of  fo re ign  divorces.  1 6 2  Yet suppose 
t h a t  t he  reform designed t o  remedy t h i s  mischief requi red  
the  cour t  dea l ing  with t h e  app l i ca t ion  f o r  f i n a n c i a l  r e l i e f  
t o  be s a t i s f i e d  t h a t  t h e  English cour t  would have had 
j u r i s d i c t i o n  t o  e n t e r t a i n  divorce proceedings a t  the da te  
when the  fo re ign  decree took e f f e c t .  This condi t ion  would 
c e r t a i n l y  n o t  have been s a t i s f i e d  i f  t h e  marriage had been. 
e f f e c t i v e l y  d isso lved  by t h e  Thai d ivorce ,  s ince  a t  t h a t  
time n e i t h e r  husband n o r  wi fe  had eve r  been r e s iden t  i n  
t h i s  country,  much l e s s  had a domicile h e r e ;  b u t  i t  might 
we l l  have been s a t i s f i e d  a t  t h e  time of  t he  Pakis tan  d ivorce ,  
s ince  a t  t h a t  time t h e  husband had presumably been h a b i t u a l l y  
r e s iden t  here  throughout t he  previous yea r .  163 
t h e  cour t  t o  decide whether i t  had j u r i s d i c t i o n  t o  h e a r  t he  
w i f e ' s  claim - i n  e f f e c t  f o r  some share  i n  a smal l  house i n  

In order  f o r  

160 
161  

162 

16 3 

See [1979] 3 W.L.R. 4 0 2 ,  405 per Ormrod L , . J .  
See [1979] 3 W.L.R. 833, 841, 850 per Viscount Dilhorne 
and Lord Scarman r e spec t ive ly .  
Which could (as  i n  t h a t  case) involve  the  expendi ture  
o f  l a r g e  sums of  p u b l i c  money and Ita d i sp ropor t iona te  
amount of i n t e l l e c t u a l  e f for t" ( [1979]  3 W.L.R. 402, 404 
per Ormrod L.J.) i n  conducting an "immense lawsui t  ... 
;: ::;;fi; f 19791 3 W.L.R.  833, 849 per Lord Scarman.) 
Domicile and Matrimonial Proceedings A c t  1 9  73, 
s .5(2)  (b) .  I t  i s  no t  c l e a r  where t h e  husband was 
domiciled a t  the time of  t h e  Pakis tan divorce.  I t  
was h e l d  a t  f i r s t  i n s t ance  t h a t  a t  t h a t  da te  the  
husband had abandoned h i s  Thai domicile of  choice 
bu t  had n o t  then formed the  i n t e n t i o n  t o  continue t o  
l i v e  i n  England, with the  r e s u l t  t h a t  h i s  domicile of 
o r i g i n  i n  Ind ia  revived: s e e  [1979] 3 W.L.R.  833, 851. 
The Court o f  Appeal, however, h e l d  t h a t  t h e  husband 
had a t  the  time o f  t he  Pakis tan divorce acqui red  a 
domicile i n  England: s ee  [1979] 3 W.L.R.  402, 4 1 4 .  

our cour t s  t o  consider  t he  family law of 
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W i mb 1 e don 164 
p r e c i s e l y  the  quest ion which absorbed s o  much time i n  t h e  
e a r l i e r  s t ages  of Quazi v .  Quazi,I6’ t h a t  i s :  was the  marriage 
e f f e c t i v e l y  d isso lved  by the  Thai d ivorce  ( i n  which case ,  
under the  proposal  now being cons idered ,  t h e  cour t  would have 
no j u r i s d i c t i o n  t o  hea r  t he  w i f e ’ s  a p p l i c a t i o n ) ,  o r  d id  i t  
surv ive  u n t i l  the  Pakis tan d ivorce?  Furthermore, i t  would not  
r equ i r e  much a l t e r a t i o n  of  t he  f a c t s  i n  Quazi v. Quazi166 t o  
make it  ques t ionable  whether t h e  cour t  would have had 
j u r i s d i c t i o n  t o  e n t e r t a i n  d ivorce  proceedings a t  t he  time of 
the  Pakis tan  d ivorce .  I f ,  f o r  example, t he  husband had no t  
a t  the  time when i t  became e f f e c t i v e  been h a b i t u a l l y  r e s i d e n t  
here  f o r  one year  immediately before  the  d ivo rce ,  t he  
j u r i s d i c t i o n  could only have been founded on h i s  domicile - 
and ques t ions  of domic i le ,  as  i n  Quazi v .  Quazi i t s e l f ,  
a r e  o f t en  very d i f f i c u l t  t o  r e so lve .  We thus have no doubt 
t h a t  i t  could we l l  f r u s t r a t e  t h e  purpose of  t he  proposed 
reform t o  r equ i r e  an app l i can t  t o  e s t a b l i s h  t h a t  t h e  English 
cour t  would have had j u r i s d i c t i o n  t o  e n t e r t a i n  divorce 
proceedings a t  the  da t e  o f  t he  fo re ign  d ivo rce ,  s ince  we th ink  
i b p r o b a b l e  t h a t  cases i n  which such a t e s t  would involve the  
English cour t  i n  determining which of s eve ra l  fo re ign  d ivorces  
was e f f e c t i v e  might by no means be uncommon. Moreover even 
where the re  i s  no m u l t i p l i c i t y  of d ivorces  the re  may be a 
number o f , c a s e s  where t h e r e  i s  no connection wi th  t h i s  country 
u n t i l  a f t e r  the  fo re ign  d ivo rce ;  i n  some such cases ,  where a 
r e a l  connection a r i s e s  subsequent ly ,  a cour t  s h o u l d  be 
empowered t o  e n t e r t a i n  proceedings.  

- i t  would thus  be necessary f o r  i t  t o  reso lve  

167 

1 6 4  Quazi v .  Quazi [1979] 3 W.L.R. 833, 835 E Lord Diplock. 

165 [1979] 3 W.L.R.  833. 

166 Ibid. 
1 6 7  Ibid., a t  p.851; s ee  n.  163, above. 
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37.  Accordingly we do n o t  favour  the  adoption of a r u l e  
confe r r ing  j u r i s d i c t i o n  t o  e n t e r t a i n  proceedings f o r  f i n a n c i a l  
r e l i e f  a f t e r  a fo re ign  divorce only where the  English cour t  
would have had j u r i s d i c t i o n  t o  e n t e r t a i n  divorce proceedings 
a t  t he  time when the  fo re ign  divorce became e f f e c t i v e .  The 
ques t ion  the re fo re  a r i s e s  whether t he  j u r i s d i c t i o n a l  r u l e  
should in s t ead  be t h a t  t he  cour t  should have j u r i s d i c t i o n  t o  
e n t e r t a i n  app l i ca t ions  f o r  f i n a n c i a l  r e l i e f  only i f  t he  cour t  
would a t  t he  time of t h a t  a p p l i c a t i o n  have had j u r i s d i c t i o n  
t o  e n t e r t a i n  divorce proceedings had the  marriage s t i l l  been 
s u b s i s t i n g .  Such a r u l e  would i n  f a c t  permit app l i ca t ions  i n  
cases where t h e  marriage had no connection a t  a l l  wi th t h i s  
country (as where a spouse came here  f o r  t he  f i r s t  time a f t e r  
a fo re ign  divorce) bu t  i n  o t h e r  cases  ( a l b e i t  perhaps r a re )  i t  
would exclude deserv ing  app l i can t s .  Suppose, f o r  example, t h a t  
a husband, who has l i v e d  i n  t h i s  country wi th  h i s  wife 
f o r  many y e a r s ,  d ivorces  her  by t a l a q  pronounced on a temporary 
v i s i t  t o  Pakis tan  wi th  h i s  wi fe  i n  circumstances such t h a t  t h e  
v a l i d i t y  of  t he  d ivorce  would be recognised i n  England. 

I 

I 

Suppose f u r t h e r  t h a t  t he  wife  i n  response t o  family p re s su res  
remains i n  Pakis tan  while the  husband decides n o t  t o  r e t u r n  t o  
England, but f i nds  work i n ,  s ay ,  t he  Pe r s i an  Gulf,  l eav ing  

I t he  former matrimonial home i n  t h e  occupation of  r e l a t i v e s  
o f  t he  husband and the  ch i ld ren  of t he  marriage.  I t  seems t o  
us t h a t  i t  might we l l  be appropr i a t e  f o r  t he  cour t  t o  exe rc i se  
i t s  property adjustment powers over t h e  former matrimonial 
home, a t  t he  wi fe ’ s  i n s t a n c e ;  y e t  i t  could we l l  prove d i f f i c u l t  
t o  s a t i s f y  t h e  proposed j u r i s d i c t i o n a l  t e s t  i n  such a case.  
The wife  would, under the  proposal  now being cons idered ,  need 
t o  show t h a t  she o r  he r  husband remained domiciled o r  h a b i t u a l l y  
r e s i d e n t  he re .  I t  seems doubt fu l  whether e i t h e r  condi t ion  
could be s a t i s f i e d  i n  the  case  we have j u s t  ou t l i ned .  We 
be l i eve  t h a t  a case of t h i s  kind should be covered by our  
proposa ls ,  and we do no t  t h e r e f o r e  favour l i m i t i n g  t h e  
j u r i s d i c t i o n a l  r u l e s  t o  domicile o r  h a b i t u a l  res idence  in  
England a t  t he  time when t h e  a p p l i c a t i o n  f o r  f i n a n c i a l  r e l i e f  
i s  made. 

I 
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38. We a r e  the re fo re  of  t he  view t h a t  t he  analogy of  
t he  divorce r u l e  i s  acceptab le  i f ,  bu t  only i f ,  i t  s u f f i c e s  
t h a t  t h e  c r i t e r i a  of domicile o r  h a b i t u a l  res idence  be 
s a t i s f i e d  e i t h e r  a t  t h e  d a t e  when the  fo re ign  d ivorce  became 
e f f e c t i v e  a t  the  time of t he  subsequent app l i ca t ion  f o r  
f i n a n c i a l  r e l i e f .  On t h i s  b a s i s  i t  would follow t h a t  t h e  
cour t  should i n  o u r  view have j u r i s d i c t i o n  t o  e n t e r t a i n  
proceedings f o r  f i n a n c i a l  r e l i e f  a f t e r  a fo re ign  d ivorce  

( i )  

( i i )  

i f  e i t h e r  p a r t y  was domiciled i n  EnglanZl 
and Wales e i t h e r  a t  t he  da t e  when t h e  fore ign  
decree became e f f e c t i v e  o r  t h e  da te  when 
app l i ca t ion  i s  made f o r  f i n a n c i a l  r e l i e f ;  

i f  e i t h e r  p a r t y  was h a b i t u a l l y  r e s i d e n t  
i n  England and Wales throughout t he  
pe r iod  of twelve months before  the  
fo re ign  decree becanie e f f e c t i v e  o r  before  
the  da t e  of t he  a p p l i c a t i o n  f o r  r e l i e f .  

(b 1 Other poss ib l e  j u r i s d i c t i o n a l  c r i t e r i a  

39.  I t  may be s a i d  t h a t  t h e  t e s t  d i scussed  above would 
no t  cover a l l  t he  cases  i n  which t h e r e  might be a s u f f i c i e n t  
connection between t h e  p a r t i e s  and t h i s  country t o  j u s t i f y  
confe r r ing  j u r i s d i c t i o n  on o u r  cour t s .  I f  t h i s  were s o ,  
hardship  might be caused t o  those  who were unable t o  b r i n g  
proceedings h e r e ,  and we have t h e r e f o r e  considered t w o  o the r  
poss ib l e  j u r i s d i c t i o n a l  t e s t s .  Under these  the  English cour t  
would have j u r i s d i c t i o n :  

( i )  i f  both p a r t i e s  were h a b i t u a l l y  r e s i d e n t  
i n  t h i s  country a t  t he  da t e  of  the  
a p p l i c a t i o n ,  o r  had been s o  r e s i d e n t  
f o r  a s p e c i f i e d  per iod  dur ing  t h e  
marr iage ;  
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( i i )  i f  e i t h e r  p a r t y  were h a b i t u a l l y  
r e s i d e n t  i n  this  country a t  t h e  
da te  of  the  a p p l i c a t i o n ,  provided t h a t  
t he re  was o r  had been a matrimonial 
home he re .  

We cons ider  t hese  i n  tu rn .  

40. I f  t he re  were a requirement t h a t  both p a r t i e s  should 
be h a b i t u a l l y  r e s i d e n t  i n  t h i s  country a t  t h e  da t e  of  the  
app l i ca t ion  t h e  worst  cases o f  "forum-shopping" would be 
e l imina ted .  Such a j u r i s d i c t i o n a l  t e s t  would a t  l e a s t  se rve  
t o  show t h a t  t h e  p a r t i e s  ( a l b e i t  n o t  n e c e s s a r i l y  t h e i r  marriage) 
had some r e a l  and s u b s t a n t i a l  connection wi th  t h i s  country. 
Furthermore, i f  i t  were a p r e - r e q u i s i t e  t h a t  t h e  respondent 
be h a b i t u a l l y  r e s i d e n t  h e r e ,  t h e r e  would be g r e a t e r  reason 
t o  hope t h a t  any o rde r  f o r  f i n a n c i a l  r e l i e f  would i n  p r a c t i c e  
be enforceable  aga ins t  him. Against  t hese  advantages,  however, 
has t o  be s e t  t he  f a c t  t h a t  any such t e s t ,  i f  it were t o  be 
the  s o l e  j u r i s d i c t i o n a l  c r i t e r i o n  , might exclude mer i tor ious  
cases ,  For example, suppose t h a t  t h e  husband had l e f t  
England a t  t h e  t i m e  o f  t he  d ivorce ,  and d i d  n o t  i n t end  t o  
r e tu rn .  Why ( i t  might be s a i d )  should t h e  Engl ish cour t  n o t  
have power t o  make orders  r e l a t i n g  t o  the  former matrimonial 
home o r  o t h e r  p rope r ty  s i t u a t e d  h e r e ,  or t o  make orders  ( e i t h e r  
as t o  p rope r ty  adjustment o r  f i n a n c i a l  p rov i s ion )  which could 
be enforced abroad? 

41 .  A v a r i a n t  o f  t h i s  proposal would be t o  r equ i r e  hab i tua l  
res idence  f o r  a s p e c i f i e d  pe r iod  (perhaps twelve months) by 
both p a r t i e s  as husband and wife  during t h e  marriage.  This 
proposal  would go some way t o  ensure  t h a t  t h e  marriage had had 
some connection with t h i s  country,  b u t  again t h e r e  seem t o  US 
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t o  be ob jec t ions  t o  i t  as t h e  s o l e  j u r i s d i c t i o n a l  c r i t e r i o n .  
F i r s t ,  such a t e s t  could exclude cases  i n  which it might seem 
appropr i a t e  t o  g ran t  r e l i e f .  For example, suppose t h a t  a 
husband l e f t  h i s  wi fe  i n  t h e i r  n a t i v e  country when he came 
h e r e ,  perhaps promising t h a t  he would send f o r  h e r  when he 
had become e s t a b l i s h e d .  I t  would seem t o  us  wrong t o  depr ive  
the  wi fe  of access t o  the  Engl ish cour t s  i f  t he  husband, having 
b u i l t  up p rope r ty  i n  t h i s  count ry ,  divorced he r  abroad. 
Furthermore, i n  cases  of  e x t r a - j u d i c i a l  d ivorces  - (such as  
Quazi v. Quazi 16' 
the  English cour t  might have t o  dec ide  which ( i f  any) of s e v e r a l  
d ivorces  had been e f f e c t i v e ,  because on t h e  answer t o  t h a t  
quest ion might depend t h e  answer t o  t h e  quest ion whether the  
p a r t i e s  had l i v e d  here  during the  "marriage", o r  whether t he  
res idence  had only s t a r t e d  a f t e r  t h e  e f f e c t i v e  d i s s o l u t i o n  of 
t h e  marriage.  Although, t h e r e f o r e ,  we th ink  t h a t  t he  t e s t  
based on h a b j t u a l  res idence  dur ing  t h e  marriage would i n d i c a t e  
some connection between the  marriage and t h i s  count ry ,  we do 
n o t  cons ider  t h a t  i t  would be s a t i s f a c t o r y  as  an exc lus ive  
j u r  i s  d i  c ti onal t e s t  . 

169 t h e  f a c t s  of which we have given above) 

4 2 .  On the  face  of i t  a more a t t r a c t i v e  p ropos i t i on  i s  
t h a t  t h e  t e s t  of h a b i t u a l  res idence  f o r  a s p e c i f i e d  pe r iod  
dur ing  t h e  marriage should be a j u r i s d i c t i o n a l  t e s t  a l t e r n a t i v e  
t o  the  d ivorce  analogy. 170 
an a l t e r n a t i v e  t e s t  based on h a b i t u a l  res idence  a t  t he  time 
of t h e  app l i ca t ion  s i n c e  t h a t  t e s t  e x i s t s  i n  t h e  d ivorce  
analogy.171) Such an a d d i t i o n a l  b a s i s  of  j u r i s d i c t i o n  would 
5erve t o  cover a case where t h e  p a r t i e s  had been r e s i d e n t  i n  
t h i s  country f o r  most of t h e i r  matrimonial  l i f e  bu t  had l e f t  
t h i s  country more than a yea r  be fo re  the  s t a r t  of t he  fore ign  
d ivorce  proceedings ,  perhaps leav ing  a s s e t s  here .  I t  might 
be s a i d  t h a t  i n  such a case  the  Engl ish cour t  should no t  be 

168 [1979] 3 W.L.R.  833. 

( I t  would be super f luous  t o  s e t  up 

169 A t  para .  35. 

170 See para .  38,above. 

1 7 1  See ibid. 
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prevented from dea l ing  with matrimonial a s s e t s  he re  unless  
t h e  app l i can t  ( o r  respondent) were unable and w i l l i n g  t o  come 
t o  l i v e  i n  t h i s  country f o r  t he  r e q u i s i t e  per iod .  There i s ,  
on t h e  o t h e r  hand, a weighty ob jec t ion  t o  t h i s  proposal.  In 
the  circumstances j u s t  s e t  ou t  an Engl ish cour t  would n o t  have 
had j u r i s d i c t i o n  t o  h e a r  divorce proceedings,  n o r  t o  e n t e r t a i n  
an app l i ca t ion  f o r  f i n a n c i a l  r e l i e f  whether a n c i l l a r y  t o  
divorce o r  during t h e  subs i s t ence  o f  t he  marriage.  17' 
a p a r t y  who has  been divorced abroad be i n  a more advantageous 
p o s i t i o n  f o r  invoking the  Engl ish c o u r t ' s  j u r i s d i c t i o n  than 
one who seeks f i n a n c i a l  r e l i e f  i n  any o t h e r  circumstances? 
On ba lance ,  we th ink  t h a t  a p a r t y  whose connection with t h i s  
country ceased before  t h e  fore ign  divorce proceedings ought 
t o  be r equ i r ed  t o  e s t a b l i s h  h a b i t u a l  res idence  here173 be fo re  
applying f o r  f i n a n c i a l  r e l i e f ;  t he  hardship l i k e l y  t o  ensue 
would no t  we th ink  be s o  g r e a t  as t o  make i t  d e s i r a b l e  t o  add 
t o  the  j u r i s d i c t i o n a l  r u l e  which follows t h e  analogy of divorce 
proceedings.  

Should 

- ( i i )  E i the r -pa r ty -hab i tua~ ly  Lesiden_t-hgrg st 
- t h e  date-of. t h e  apPEljcation,-provided t h a t  
- t h e r e  Is-0~ h a s  been-a-matrimonial-h~me here. 

43. This t e s t  (which has  enjoyed some j u d i c i a l  suppor t )  
would have enabled t h e  cour t s  t o  give r e l i e f  i n  most of t he  
r epor t ed  cases which have s o  f a r  come be fo re  t h e  c o u r t s ;  and 
the  requirement t h a t  t h e r e  should have been a matrimonial  
home h e r e ,  coupled wi th  t h e  requirement of  h a b i t u a l  res idence  

1 7 4  

1 7 2  

173 

174 

Pe r iod ica l  payments and lump sums can of  course be 
awarded under o t h e r  procedures e.g.  under s . 2 7  o f  t he  
Matrimonial Causes Act 1973 o r  i n  t h e  mag i s t r a t e s '  c o u r t ;  
b u t  res idence  i n  t h i s  country i s  s t i l l  requi red .  
O r ,  i n  an appropr ia te  case ,  r e l y  on t h e  o t h e r  p a r t y ' s  
h a b i t u a l  res idence  . 

119791 3 W.L.R. 402, 405 per Ormrod 
19791 3 W.L.R. 833, 841 per Viscount 

Dilhorne and =. , a t  p. 850 per Lord Scarman (H.L.) 
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here  a t  t he  time of  t h e  a p p l i c a t i o n ,  would ensure a reasonably 
s u b s t a n t i a l  connection with t h i s  country.  Never the less ,  we 
cons ider  t h a t ,  as an exc lus ive  t e s t ,  i t  i s  open t o  the  ob jec t ion  
t h a t  i t  could opera te  t o  exclude a meri tor ious case - as  f o r  
example where both wife  and husband s t ayed  abroad a f t e r  t he  
fo re ign  d ivorce ,  even though t h e  wife  would, i f  appropr ia te  
powers were a v a i l a b l e ,  have wished t o  be allowed t o  continue 
l i v i n g  i n  the  matrimonial home. There might a l s o  be problems 
i n  deciding whether t h e r e  had been a "matrimonial home" here  
i n  cases where the  p a r t i e s  had l i v e d  under the  same roof i n  
t h i s  country.  F o r  example, could i t  be s a i d  t h a t  t he  property 
i n  which the  p a r t i e s  had l i v e d  sepa ra t e  l i v e s  i n  Quazi v .  
QuaziI7' c o n s t i t u t e d  a "matrimonial home"? 
regard  t h i s  as a s a t i s f a c t o r y  exc lus ive  t e s t ;  and, i f  t he  
d ivorce  analogy176 were accepted ,  t he  t e s t  now being discussed 
would be superfluous177 because the  English cour t  would a l ready  
have j u r i s d i c t i o n  based on t h e  h a b i t u a l  res idence  of e i t h e r  
pa r ty .  

Thus we do not  

4 4 .  We a l s o  considered a f u r t h e r  v a r i a n t ,  namely t h a t  
t he  English cour t  should be ab le  t o  assume j u r i s d i c t i o n  i f  
t h e r e  were, o r  had ever  been, a matrimonial home i n  t h i s  
count ry :  t h e  h a b i t u a l  res idence  o f  t h e  p a r t i e s  would thus  
be ignored f o r  t he  purpose of e n t e r t a i n i n g  proceedings.  We 
a re  i n c l i n e d  a l s o  t o  r e j e c t  t h i s  proposa l .  Apart  from i t s  
u n s a t i s f a c t o r y  f e a t u r e s  as an exc lus ive  j u r i s d i c t i o n a l  
c r i t e r i o n  and t h e  c r i t i c i s m  t h a t  "matrimonial home" might be 

175 [1979] 3 W.L.R. 833; s ee  para .  35, above. 

176 See para .  38, above. 

1 7 7  Cf. t he  c r i t i c i s m  i n  t h e  previous paragraph of t he  t e s t  
which would r equ i r e  both p a r t i e s  t o  be h a b i t u a l l y  
r e s i d e n t  he re .  
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d i f f i c u l t  t o  def ine  f o r  this purpose,17' it i s  open t o  the  
s t r o n g  ob jec t ion  t h a t  p a r t i e s  with very l i t t l e  connection 
with this country - who perhaps l i v e d  h e r e  f o r  a few weeks 
i n  lodgings and were l i t t l e  more than  "b i rds  of passage" - 
would, s u b j e c t  t o  any d i s c r e t i o n  t h e  cour t  had i n  the  
matter,'" be ab le  t o  invoke t h e  c o u r t ' s  j u r i s d i c t i o n .  

P rov i s iona l  view on j u r i s d i c t i o n  

45. l e  have come t o  the  t e n t a t i v e  conclusion t h a t  t h e  
most appropr i a t e  j u r i s d i c t i o n a l  t e s t  f o r  app l i ca t ions  f o r  
financial r e l i e f  a f t e r  a fo re ign  d ivorce ,  both i n  p r i n c i p l e  
and as a means of r e s t r i c t i n g  forum-shopping, i s  the  
analogy with j u r i s d i c t i o n  i n  divorce proceedings.  We a re  
aware t h a t  t h e r e  a r e  cases which could f a l l  ou t s ide  t h i s  
t e s t  where some might th ink  t h a t  j u r i s d i c t i o n  should be 
exe rc i sed  - such as where t h e  p a r t i e s  have r e s ided  i n  t h i s  
country f o r  a s u b s t a n t i a l  p e r i o d  dur ing  t h e  marriage o r  

t e n t a t i v e  view i s  t h a t  i t  i s  n o t  t oo  much t o  expect a 
p a r t y  t o  e s t a b l i s h  h a b i t u a l  res idence  h e r e  i n  such a 
case be fo re  an app l i ca t ion  f o r  r e l i e f  i s  made. We would 

I 

~ 

I t he re  i s  matrimonial  p rope r ty  s i t u a t e d  he re ;  b u t  ou r  

I 

~ welcome views on t h i s .  

I 

I 46. Our p rov i s iona l  recommendation t h e r e f o r e  i s  t h a t  
t he  cour t  should have j u r i s d i c t i o n  a f t e r  a fo re ign  divorce 
i f ,  and only  i f ,  one o f  t h e  grounds which we s e t  ou t  i n  
paragraph 38 i s  s a t i s f i e d .  These a re :  

( i )  i f  e i t h e r  p a r t y  was domiciled i n  
England and Wales e i t h e r  a t  the  da te  
when t h e  fo re ign  d ivorce  became 
e f f e c t i v e  01' t h e  da t e  when app l i ca t ion  
i s  made f o r  f i n a n c i a l  r e l i e f ;  

~ 

178 See the  prev ious  para.  
179 We dea l  w i th  t h i s  i n  pa ras .  51-54, below. 
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.. . 

(ii) if either party was habitually 
resident in England and Wales 
throughout the period of a year 
before the foreign divorce became 
effective o r  before the date of 
the application for relief. 

We would however invite views especially on the possibility 
of an additional jurisdictional test based on habitual 
residence in this country as husband and wife for a 
specified period during the marriage. 180 

(4) Other ways of restricting the court's powers 

47. In examining possible jurisdictional criteria, 
we have been heavily influenced by the consideration that 
deserving applicants with a real connection with this 
country might be denied access to our  courts because of 
the jurisdictional rules adopted. The test which we 
provisionally favour, based on the analogy with divorce, 
seems to us to be satisfactory in this respect. However, 
it is open to the criticism that it would, in the absence 
of some other restriction, permit applications to be 
presented in circumstances which might well be thought to 
be wholly inappropriate. Take, for example, a case where 
a couple of German nationality, domicile, and residence 
were divorced in Germany in 1970. Let it be assumed, for 
the sake of argument, that the German court made no 
financial order because both parties were in comparable 
employment. Suppose that some years later the husband, 
having remarried, comes to work in this country in such 
circumstances that he can be said to have assumed habitual 
residence here. Is his former wife, who has no connection 
with this country at all, to be entitled to pursue him here 

180 Discussed at paras. 41-42, above. 
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for financial provision and property adjustment orders? 
recognise that such a situation could occur under the 
present law in a case where there had been no divorce at all: 
the wife could bring divorce proceedings (and seek financial 
relief) in circumstances similar to those we have just set 
out, relying on her husband's habitual residence here. 
Nevertheless we think that it is right to distinguish for 
this purpose between the case where the parties are still 
married and there is a legal duty of support (albeit perhaps 
difficult to enforce) and the case where a divorce has been 
obtained. After divorce (particularly in circumstances 
similar to those in the example given) there is a strong 
argument that the husband should reasonably be left to start 
a new life without the risk of a matrimonial claim being 
made against him at some time, possibly in the distant 
future. In order to deter applicants from seeking an 
order where they have little link with this country but can 
nevertheless satisfy the jurisdictional criteria, and in 
order to avoid imposing on the courts insoluble problems 
of policy of the sort to which we have referred above, 
we think that there should be some additional filter on 
applications. We now turn to examine the possibilities. 

We 

182 

48. In considering restrictions on the availability 
of the powers which we have proposed, so as to confine 
relief to those cases with which it is appropriate for the 
English court to deal, it is important to take a view on 

181 It is true that in the example given the wife 
could in theory obtain a foreign order 
enforceable here but in practice this would be 
unlikely and in any event, the fact that the 
English courts might be asked to enforce an 
order does not mean that in such cases they 
should be empowered to .make one. 

182 At paras. 22-26. 
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the mischief at which the proposed legislation is aimed. 
In our  view, the proposals should be concerned primarily 
to give a remedy in those exceptional cases where a 
spouse, usually the wife,183 has been deprived of financial 
relief in circumstances where an English court might be 
driven to hold that it would be unjust to recognise the 
foreign decree. It follows that we consider the mischief 
at which the legislation should be aimed to be a narrow 
one. We do not think, in the absence of any international 
consensus on the principles which should govern financial 
provision, that the English courts should be unnecessarily 

184 exposed to the problems to which we have referred above. 
In particular, we do not think that it would be appropriate 
to encourage applications to the courts of this country 
inviting them to act, in effect, as a court of appeal from 
courts of another country. 

49. The three possible ways of providing a suitable 
check on inappropriate applications are, first, specific 
restrictions limiting eligibility to certain specified 
categories of applicant; secondly, conferring a discretion 
on the court with guidelines to indicate the circumstances 
to be taken into account in deciding whether an application 
should proceed o r  not; and, thirdly, a time restriction. 
We now examine these in turn. 

(a) Specific restrictions 

50. Under this proposal, the availability of financial 
relief after a foreign decree would be restricted to a limited 
class of applicant: for example, relief could be confined 

183 A husband is less likely in practice to be so 
deprived (especially by the effect of an extra- 
judicial divorce) though he might well require 
an order relating to property in England. 

184 At paras. 22-26. 
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to those who were respondents in the foreign divorce 
proceedings (or  to those who did not take part in the 
foreign proceedings) on the principle that a party who 
chooses a foreign forum for the divorce should not be allowed 
to switch to the English court for consequent financial 
relief. 
the imposition of a rigid bar on the court hearing 
applications merely because a foreign court had made, o r  
could have made, a financial order; and we think that these 
objections are generally applicable to restrictions of the 
type suggested. The imposition of such restrictions would, 
we think, almost inevitably result in cases of hardship where 
the court would be powerless to remedy a grave injustice; and, 
furthermore, such restrictions would usually involve the 
English court in an examination of the foreign law. 
Accordingly we do not favour any specific restrictions of 
this kind. 

We have already given reasons185 for not favouring 

(b 1 A general discretion with guidelines 

51. Having rejected proposals for a rigid bar on 
applications, we are left with the alternative of a flexible 
discretion, under which, although an application could be 
presented by any person able to satisfy the jurisdictional 
test that we have recommended,186 such applications would 
be the subject of preliminary scrutiny by the court which 
would only allow the applicant to proceed if, in the 
circumstances, it was thought appropriate to do so. In  
the general formulation of the proposed discretion, we 
think that it should be made clear by express 
statutory provision that the object of the 

~ 

185 At paras. 28 - 30 ,  above. 
186 At para. 46, above. 
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discretion is to provide for the "occasional hard case 
We consider, therefore, that the court should be given power 
to entertain an application for a financial provision o r  
property adjustment order notwithstanding the existence of 
a valid foreign divorce, if in the light of all the 
circumstances of the case (and in particular certain 
specified circumstances) 188 the case would otherwise be one 
where serious injustice might arise. Our present inclination 
is not to favour any requirement that the applicant must 
establish the facts of the case to be "exceptional" since he 
may well belong to a religious o r  ethnic group in which it is 
not uncommon, for example, for a wife to be divorced abroad 
without having a right to claim financial relief. 

5 2 .  Furthermore, we consider that specific guidelines 
should be formulated to assist the court in its discretion. 
We provisionally recommend that the court should be directed 
to consider, amongst the circumstances of the case, the 
following factors: 

(a) The connection of the parties, and 
of the marriage, with this country 
and whether it would be appropriate 
for English financial relief to be 
grant e d. 

189 

187 See Finch v. Francis (21 July 1977) (unreported) 
E G r i f f i t h s n t e d  in Firman v. Ellis [1978] 
O.B. 886. 904-5 Der Lord DewM.R.-he 
p'hrase was used byGriffiths J.-to refer to the 
policy underlying the Limitation Act 1939, s.2D 
(under which a plaintiff may obtain leave to 
proceed with an action which would otherwise 
be statute-barredl 

188 See the next para. 
189 This question might arise, e.g., in relation,to 

foreign assets. Enforcement difficulties might 
also arise: see para. 52 (3), below. 
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(b) The connection of the parties, and 

190 
o f  the marriage, with the country 
where the divorce was obtained. 

(c) The entitlement of the applicant to 
apply for financial relief o r  to 
obtain any other financial benefit 
in consequence of divorce (such as 
deferred dower) in the country 
where the divorce was obtained. 

(d) In cases where a financial order had 
been made in the foreign country, 
whether it had been complied with o r  
whether there are reasonable prospects 
of its being complied with;lg2 and, in 
cases where no financial order had been 
made there, the reason for the applicant's 
failure to obtain such an order. (Such 
reasons might include difficulty f o r  him 
in getting to that country, o r  his 
financial difficulty in prosecuting a 
claim there). 193 

190 This is discussed in para. 27,above. 
191 See n. 143, above. 
192 Where a foreign order is in existence, it may be 

appropriate for the court when making, say, a 
periodical payments order to require the payee 
to undertake to discharge any foreign order which 
in effect is being duplicated by an English order. 
There may, we think, be a case for promoting 
reciprocal arrangements enabling courts to suspend 
or discharge the orders of foreign courts; but 
such a proposal would be outside the scope of this 
paper. 

19 3 See Joyce v. Joyce and O'Hare [1979] Fam. 93. 
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I 

[e) The prospects of any order made by a 
court in this country being enforceable; 
and, in particular, the availability of 
any property which might be the subject 
matter of such an order in this country 
(for example, the former matrimonial 
home) o r  the presence in this country 
of the party against whom an order is 
contemplated. 

(f) The time which has elapsed since the 
foreign divorce, and the reasons f o r  
any delay in bringing the application 

194 in this country. 

We consider that thes.e o r  similar guidelines would minimise 
the objections to making the exercise of the courts' powers 
dependent on the exercise of a judicial discretion and that 
this solution is the least unsatisfactory of those available. 
We would, however, werlcome comments not only on the general 
question but also on the factors to which the court's attention 
should be specifically directed if the existence o f  a 
discretion is acceptable. 

53. We are also of the view that the leave o f  a judge 
should be requiredlg5 for an application to be allowed to 

194 See also para. 55, below. 
195 This does not necessarily mean that there would 

have to be a two-stage process, i.e. a preliminary 
application for leave, followed (if leave were 
granted) by a hearing on the merits. In most 
cases the evidence needed for the substantive 
application would be required in order to enable 
leave to be obtained. The court would have 
inherent power to deal with individual cases in 
the most convenient way, e.g. by adjourning an 
application for leave to enable evidence to be 
filed by the other side; and by dealing with 
applications for leave inter partes and (if 
leave is given) with the substantive matters 
at the same hearing. 
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proceed, the ground for leave being that in all the 
circumstances the case was a proper one to be heard. We 
have considered whether applications should be confined 
to the High Court o r  be tried also in the county court. We 
recognise that there might be a case for conferring 
jurisdiction on the county court, particularly in view of 
the fact that comparatively small sums of money are likely 
to be inv01ved.l~~ We have to bear in mind however that, 
as with all discretionary jurisdictions, the powers we are 
proposing could give rise to the development of divergent 
practices. It is t o  overcome this difficulty, as far as 
possible, that we think that the discretion should only be 
exercisable by the Family Division of the High Court - and 
thus by a comparatively small number of judges who would 
acquire experience in the exercise of this jurisdiction. 

54. Thus we are of the tentative view that discretion 
should only be exercisable by a High Court judge and that 
the terms of any order for financial provision o r  property 
adjustment should remain exclusively within the province of 
the High Court. Again we would welcome views. 

(c) A time restriction 

55. We have suggested that the time which has elapsed 
since the foreign divorce is one of the factors which should 
be considered by the court in exercising its discretion, 
subject to which the proposed jurisdiction should be available 
We now consider whether it would be desirable to impose a 
separate requirement that an application sho,uld be made 
within a prescribed period (three years, for example), of 

19 6 Cf. the "modest prize at stake" in Quazi v. 
Quazi [1979] 3 W.L.R. 833, 850 Lord Scarman. 
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the foreign decree. Such a time restriction would be 
designed to protect respondents against wholly stale claims, 
and can be supported by reference to the analogy of the English 
procedural rule197 which requires application for financial 
provision and property adjustment orders to be contained in 
the petition, thus putting the respondent on notice of the 
claim. We see two major difficulties in the way of accepting 
such a proposal. The first is that, unless leave to bring 
proceedings outside the time limit could be obtained, it might 
prejudice a wife who had no notice of the proceedings o r  who 
perhaps assumed that they were invalid.lg8 We accept, of 
course, that if the wife could show that she had received no 
notice of the proceedings this would be a ground on which 
she could resist recognition of the divorce;lg9 but the object 
of the reform we are now considering is to reduce reliance 
on such attacks on validity to the minimum. Furthermore, we 
think that Quazi v. QuaziZo0 provides evidence that there 
may well be cases where the parties proceed on the assumption 
that a particular procedure has been ineffective; if it 
subsequently turned out that their assumption was wrong it 
would be unfair to apply a rigid bar to financial relief 
based on the time which had elapsed. The second objection 
which we see to a time limit is that it could involve a 
court in having to determine (again, as in Quazi v. Quazi) 
which (if any) of several proceedings for divorce has been 
effective. For these reasons we do not favour a fixed time 
limit; but if, contrary to this view, a time limit were to 
be imposed, the court would in o u r  opinion have to have 
power to allow an application outside the permitted period 
in cases where it would be inequitable to enforce the time bar. 

201 

197 Matrimonial Causes Rules 1977 CS.I.No. 344) r.68. 
198 As in Quazi v. Quazi [1979] 3 W.L.R. 833: see below. 
199 See para. 9, above. 
200 [1979] 3 W.L.R. 833. 
201 Ibid. - 
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In our view it is more satisfactory to allow the time 
question merely to be relevant to one of the guidelines 

202 in the court's discretion. 

(5)  Questions arising once an application is to proceed 

(a) Choice of law 

56.  It is necessary to consider whether, if the court 
allows the application to proceed, it should be governed by 
English law, o r  some other law (such as the law of the place 
where the foreign divorce was obtained). We have no doubt 
that English law should be applied; any other solution 
would, we think, be unacceptable f o r  three reasons, first, 
it might result in precisely that denial of effective relief 
which it is the object of the proposed reform to overcome. 
Secondly, it would be difficult to determine which other law 
would be appropriate. As we have already pointed out, the 
country of the divorce might not be the country with which 
the marriage had the strongest connection, and the determination 
of a "proper law" of the marriage is likely to be elusive. 
Thirdly, expense would, and difficulty could, arise in obtaining 
expert evidence of any foreign law which was o r  might be 
applicable. 

Orders which the court could make 

5 7 .  If it is accepted that English law should be applied, 
we think that, in order to meet the variety o f  circumstances 
with which it may be faced, the court should be empowered to 
make any order that it could have made in divorce, nullity 

202 See para. 52  (f), above. 
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o r  judicial separation proceedings ;'03 in deciding whether 
to exercise its powers, and if s o  in what manner, the 
court would follow the guidelines laid down in the 
Matrimonial Causes Act 1 9 7 3 .  '04 
obliged to take into account, amongst the circumstances of 
the case, the income, earning capacity, property and other 
financial resources of each of the parties, and these would 
obviously include any payments made consequent on the 
foreign divorce. 

The court would thus be 

5 8 .  We have said that the court should have the full 
range of powers205 to make financial provision and property 
adjustment orders conferred by the Matrimonial Causes Act 
1 9 7 3 .  We do not propose that there should be any statutory 
bar on the court making orders in relation to foreign assets 
of the respondent. 
Razelos v. Razelos (No. 2) '07 where the court made orders 
under section 17 of the Married Women's Property Act 1 8 8 2 ,  

We have already referred206 to the case of 

203  i.e. to order periodical payments (whether 
secured o r  not), lump sum, transfer and 
settlement of property, and variation of 
settlements: see Matrimonial Causes Act 1 9 7 3 ,  
ss .  23,24. Financial orders in respect of 
children of the family could also be made. 
We also envisage that the provisions of the 
Matrimonial Causes Act 1 9 7 3 ,  s . 3 7  (avoidance 
of dispositions) would be available if an 
application for financial relief were made 
under the jurisdiction now proposed; proceedings 
under s . 3 7  may be brought simultaneously with 
other proceedings for relief and the jurisdictional 
and other criteria would be the same. 

204 Sect. 25(1). These guidelines would of course 
operate in addition to the "preliminary" 
guidelines we have recommended in para. 5 2 ,  above. 

205  See n. 203 ,  above. 
206 At n. 102, above. 
207 [1970] 1 W.L.R. 392.  
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-- inter alia, in respect of real property in Greece.208 Under 
the divorce jurisdiction the law seems to be similar to that 
under the Married Women’s Property Act 1882: as there is no 
statutory provision preventing the court from making an 
order relating to foreign property, the test is whether the 
order would be effective.209 In Tallack v. Tallack and 
Broekema’” for instance, the court refused to order the 
settlement of matrimonial property in Holland (the respondent 
being domiciled and resident in that country) when the 
evidence was that the Dutch courts would not give effect 
to such an order; the English court, moreover, could not 
enforce the order either by personal attachment o r  by 
ordering that the deed o r  conveyance be executed by some 
other person.211 We do not therefore think that there is 
any need for a special bar on the making of orders relating 
to foreign assets in cases of applications following a 
foreign divorce. 
make such an order, because any such order would be nugatory; 
a statutory bar on the court dealing with foreign property 
after a foreign divorce would not only be unnecessary, but 
could cause hardship where it appears that the order could 
be given effect to in the foreign country. 

In many cases 212 the court would not 

213 

208 See ibid. , at pp. 400 - 401. 
209 See Hunter v. Hunter and Waddington [1962] P.l. 
2 10 [1927] P. 211. 
211 See Supreme Court of Judicature (Consolidation) 

Act 1925, s. 47. 
212 See, e.g., Tbllack v. Tallack,above; Goff v. 

Goff [1934] P. 107; Wy-Lyons [1963] P. 274. 
213 In Razelos v. Razelos, above, Baker J. said 

“I...make an order in respect of [the Greek 
property] for what it may be worth ... If the 
Greek courts will enforce such order, so much 
the better. If not, there is still the 
probability that [the husband] will return to 
England and the chance o f  enforcement in person (s., at p. 404). 

1 1  .. 
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. .  ..,.. , 

Cc) Recognition o f  the foreign decree 

59. The mischief with which this Working Paper is 
concerned arises where a foreign divorce has terminated the 
marriage; if it has not done so, the appropriate relief 
would be for the applicant to petition in this country. 214 

In principle, therefore, the question whether the foreign 
decree should be recognised would be one of the matters in 
the course of the application which would have to be proved. 
It is true that in order to determine this issue the court 
might have to make precisely that laborious enquiry into 
validity which has occasioned so  much adverse comment in 
the past; but we do not think that it would be acceptable to 
allow the court to entertain an application for relief under 
our proposed jurisdiction merely on the basis that the 
marriage might have been validly terminated. Apart from 
other considerations, it is undesirable that the English 
courts should sanction a procedure under which there would 
remain doubt as to whether the parties were o r  were not 
married. We believe, however, that the issue of the 
recognition of the foreign decree is less likely to be 
contested than under the existing law. A husband who has 
obtained a foreign decree would be unlikely to impugn the 
jurisdiction by which he obtained it; and it would rarely be 
in the interest of the wife to deny the validity of the 
foreign decreez1’ if she had a proper right to apply for 
financial relief. 

214 Or to apply under the Matrimonial Causes Act 1973 
s. 27 on the ground of  failure to maintain. 

215 A wife would presumably be  advised, at least in 
cases where the validity of the decree might be 
in doubt, to petition in the alternative for 
divorce o r  judicial separation, o r  to apply for 
financial provision under s.27 of the Matrimonial 
Causes Act 1973. 
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(6) Other rights lost by divoice 

60. We should stress that the reform so far proposed 
would not by itself put the applicant in all respects in the 
same position as a person divorced in England, since such 
a person has, as we have seen,Z16 rights under the 
Matrimonial Homes Act 1967 and the Inheritance (Provision 
for Family and Dependants) Act 1975 as well as a right to 
apply for relief under the Matrimonial Causes Act 1973. 

61. We take the view that amendments of the Inheritance 
(Provision for Family and Dependants) Act 1975 would be 
appropriate to enable a person divorced abroad to qualify as 
a "former spouse" for the purpose of applications under that 
Act for financial provision from the estate of a deceased 
person who is domiciled in England and Wales at the time of 
death. The Law Commission's Second Report on Family 
Provision on Death,218 (the proposals of which were 
implemented by the 1975 Act) stated that, if it were proposed 
to consider extending the definition of "former spouse" in 
the way which we now propose, it would be necessary "to 
embark upon a much wider inquiry involving the whole question 
of how far the English courts should award maintenance to 
a former spouse after the dissolution ... of the marriage 
abroad;t1219 and the Commission considered that such an inquiry 
fell outside the scope of that Report. We do not think that 
any such objection to extending the definition of "former 
spouse" applies in the present context, since the subject 
matter of this paper is concerned with this very inquiry. We 
would however welcome views. 

216 At para. 2, above. 
217 See s s .  1(1] and (21 (b] of the 1975 Act. 
218 (1974) Law Com. No. 61. 
2 19 Ibid., para. 50. - 
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62. We also invite views on whether amendment of the 
Matrimonial Homes Act 1967 would be desirable. Under that 
Act a spouse has certain rights in relation to the 
matrimonial home (which can be registered and thereby become 
enforceable against third parties), notably the right, if in 
occupation, not to be evicted by the other spouse except by 
court order; and the right, if not in occupation, to enter 
and occupy the property by court order. 220 

court may order the transfer of a protected or statutory 
tenancy on divorce o r  annulment. Rights of occupation 
under the 1967 Act come to an end on divorce unless the court 
otherwise orders during the subsistence of the marriage, 
thus it would be too late to invoke these rights after a 
foreign divorce became effective, and the power to transfer a 
tenancy on divorce would then no longer be exercisable. 
There may therefore be a case for amending the legislation to 
enable a spouse's rights to be protected, notwithstanding a 
foreign divorce. However, this would involve somewhat complex 
legislation, and it may perhaps be considered that, under 
the proposals put forward elsewhere in this paper, the court 

Furthermore, the 

. 2 2 2  

223 

2 2 0  Matrimonial Homes Act 1967, s.l(l) as amended. 
2 2 1  i.e. as from decree absolute: ibid., s.7. The 

Law Commission in its Third Report on Family 
P r o  ert (1978) Law Com. No. 86 Book I1 paras. * 2 . 4 1  recommended that the powers should 
be exercisable at any time after the grant of 
the decree (i.e. decree nisi) and that they 
should be exercisable incases of judicial 
separation. Transfer of local authority lettings 
is not possible under the 1967 Act (see Law Com. 
No. 86, paras. 2.65 - 2.72 where no change in 
the law was recommended) but an order for transfer 
of such a letting is possible under s.24 of the 
Matrimonial Causes Act 1973: Thompson v. Thompson 
[1976] Fam. 2 5 .  

Orders can only be made between decree nisi and 
decree absolute: ibid., s.7(5). See also n.221, 
above. 

2 2 2  Matrimonial Homes Act 1967, s .2(2) .  

2 2 3  
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will have adequate powers to protect the wife's occupation 
of the matrimonial home under the wide powers contained in 
the Natrimonial Causes Act 1973. 224 

(7) Financial relief following foreign decrees of nullity 
and legal separation 

63. So far in this paper we have not distinguished 
between cases where the foreign decree is one of divorce, 
nullity or legal separation, but we must now consider the 
question whether there should be any difference between the 
case where the decree obtained abroad is one of divorce and 
where it is one of nullity or legal separation. Dealing 
first with nullity, we have already pointed out225 that 
the grounds for recognition of foreign decrees are not 
governed by the Recognition of Divorces and Legal Separations 
Act 1971 and differ somewhat from those relating to divorce 
and legal separations.226 This should not, however, in our  
view preclude an English court from being able to order 
financial relief merely because the marriage was validly 
annulled rather than dissolved (even in a case where the 
marriage was void rather than voidable) since the potential 
mischief is the same in each case. It should, however, be 
noted that in o u r  view English law is unusual in conferring 
on the courts exactly the same financial powers in nullity 
proceedings as in divorce proceedings; in many countries the 
effect of holding that a marriage is void i s  to free the 
parties from all the incidents of marriage, including any 

224 e.g. by ordering a settlement of property 
o r  postponement o f  sale during the minority 
of a child of the family, as in Mesher v. 
Mesher (Note) (1973) [1980] 1 A l l .  126. 

225 See para. 14, above. 
226 - Ibid., where the nullity rules are outlines 
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o b l i g a t i o n  t o  maintain.  The p o s s i b i l i t y  has the re fo re  t o  be 
faced  t h a t  t h e r e  could be a number of  app l i ca t ions  f o r  r e l i e f  
here  i n  r e spec t  of void marriages by persons wi th  l i t t l e  r e a l  
connection wi th  t h i s  count ry ,  and whose complaint was r e a l l y  
with t h e  d o c t r i n a l  l o g i c  of t h e i r  own l e g a l  systems. We 
doubt, however, whether such cases  a r e  l i k e l y  t o  be numerically 
s i g n i f i c a n t ;  and thus  they  can be l e f t  t o  be d e a l t  w i th  under 
t h e  d i s c r e t i o n  we have recommended, a s  and when they  a r i s e .  

6 4 .  The problem i n  r e l a t i o n  t o  a (va l id )  fo re ign  decree 
of l e g a l  s epa ra t ion  i s  somewhat d i f f e r e n t .  I n  such a case  t h e r e  
i s  no formal b a r  t o  e i t h e r  part.y ob ta in ing  f i n a n c i a l  r e l i e f  i n  
t h i s  country s ince  e i t h e r  p a r t y  could take  d ivorce  proceedings 
here  and thus  b r ing  i n t o  p l ay  t h e  powers of t h e  cour t  t o  make 
o rde r s  f o r  f i n a n c i a l  r e l i e f .  F o r  t h e  person l e g a l l y  sepa ra t ed  
by a fo re ign  order  who does no t  seek a d ivorce  f o r  r e l i g i o u s  
o r  o the r  reasons t h e  i s s u e  i s ,  however, l e s s  s t r a igh t fo rward .  
H e  o r  she could b r ing  proceedings i n  t h i s  country on t h e  
ground of f a i l u r e  t o  provide maintenance,227 but  t h e  c o u r t ’ s  
powers i n  such proceedings a r e  l i m i t e d  (compared wi th  those  
a v a i l a b l e  i n  d ivorce ,  n u l l i t y  o r  j u d i c i a l  s epa ra t ion  proceedings) 
since t h e r e  i s  no power t o  make a p rope r ty  adjustment o rde r .  
Although, t he re fo re ,  we th ink  t h a t  i n  most cases  i t  would be 
unnecessary t o  provide a s p e c i a l  r i g h t  t o  apply f o r  f i n a n c i a l  
r e l i e f  a f t e r  a fo re ign  decree  of  l e g a l  s epa ra t ion ,  we cons ider  
t h a t  t h e r e  could be cases  where a decree  of  l e g a l  s epa ra t ion  
was obta ined  i n  a country where t h e  powers of property adjustment 
consequent on such a decree  were l e s s  wide than i n  t h i s  country 
and t h e  p a r t i e s  d i d  no t  seek a d ivorce :  hardship could a r i s e  
i n  such cases  i f  t h e r e  were no power t o  g ran t  t h e  same 
f i n a n c i a l  r e l i e f  a s  on d ivorce .  On ba lance ,  t h e r e f o r e ,  we 
a r e  of t h e  p rov i s iona l  view t h a t  t h e  power we have recommended 

2 2 7  Matrimonial Causes A c t  1973, s . 2 7 .  
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in cases of foreign divorce and nullity should also extend 
to cases where there has been a foreign legal separation. 
Again comments would be welcome. 

(8 )  Decrees obtained in the British Isleszz8 outside England 
and Wales 

65. We have considered whether the proposed jurisdiction 
to award financial relief should extend to cases where a 
decree of divorce o r  nullity was obtained in Scotland, Northern 
Ireland, the Channel Islands o r  the Isle of Man. These 
countries all have their own legal systems and the grounds for 
matrimonial relief, and the financial provision orders available, 
differ from country to country. The ground for divorce in 
those jurisdictions (apart from Jersey) 229  is substantially 
similar to that in England and Walesz3' and the basis upon 

2 2 8  The term does not include the Republic of 
Ireland: most modern matrimonial legislation 
defines the British Isles ("British Islands") 
as being the United Kingdom, the Channel 
Islands and the Isle of Man; see e.g. the 
Recognition of Divorces and Legal Separations 
Act 1971 ,  s.lO(2). The proposals we have made 
should in our  view aaalv where there has been 
a decree of nullity '0; judicial separation 
(divorce a mensa et thoro) in the Irish 
Republic m r c e  not being available there) 
in-the same way as where there has been a 
decree in any other overseas country. 

229 In Jersey, divorces are based on matrimonial 
offence grounds (under the Matrimonial Causes 
(Jersey) Law 1 9 4 9  as amended); but under the 
Matrimonial Causes (Amendment No.5) (Jersey) 
Law 1978,  2 years' living apart with consent and 
5 years' living apart now also constitute grounds 
for divorce. 

Causes (Northern Ireland) Order 1 9 7 8  (S.I. 1 9 7 8  
No. 1045); Matrimonial Causes (Guernsey) Law 1 9 3 9  
and Matrimonial Causes (Amendment) (Guernsey) 
Law 1 9 7 2 ;  Judicature (Matrimonial Causes) Act 
1 9 7 6  (Isle of Man). 

2 3 0  See Divorce (Scotland; Act 1 9 7 6 ;  Matrimonial 
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231 which financial relief is granted seems also to be similar. 
Moreover financial provision orders made in Scotland232 and 
Northern Ireland,233 and periodical payments and lump sum 
orders234 made in Guernsey,the 
all be registered and enforced in England. 235 There are, 
however, some significant differences in the powers of the 
courts in these countries to make orders affecting capital. 
The courts in Northern Ireland236 and the Isle of Man237 have 

Isle of Man and Jersey can 

231 I n  Scotland, Guernsey and Jersey there are no 
detailed statutory guidelines equivalent to 
s.25 of the Matrimonial Causes Act 1973. The 
courts in those countries are, however, required 
to have regard to all the circumstances of the 
case. Northern Ireland and the Isle of Man 
have statutory guidelines identical to those in 
England and Wales. As to Scotland see also 
n.242, below. 

as amended. 
232 Maintenance Orders Act 1950, s.16(1) and (2)(b) 

233 Ibid., s.16(1) and (2)(c) as amended. 
234 Lump sum orders are dealt with in separate 

235 Periodical payments orders made in the Channel 
legislation: see the next footnote. 

Islands and the Isle of Man are enforceable 
under the Maintenance Orders (Facilities for 
Enforcement) Act 1920, s s .  1 and 12(1) and 
Order in Council ( S . I .  1959 No.377, Sch. 1). 
(The Maintenance Orders (Reciprocal Enforcement) 
Act 1972 repeals and replaces the 1920 Act but 
the repeal provision of the 1972 Act [s.22(2)] 
has not yet been implemented.) Lump sum orders 
are enforceable under the Foreign Judgments 
(Reciprocal Enforcement) Act 1933: see s.l(Z) 
and the relevant Orders in Council (S.I. 1973 
Nos. 610, 611 and 612 which apply respectively to 
Guernsey,the Isle of Man and Jersey). They 
are not "maintenance" orders within the 
meaning of the 1920 o r  1972 Acts. 

236 See Matrimonial Causes (Northern Ireland) Order 
1978 ( S . I .  1978 No. 1045) Art. 26 and 27. 

237 See Judicature (Matrimonial Causes) Act 1976 
(I.O.M.) s.24. 
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the same powers to make property adjustment orders238 as do 
2 39 the courts in England and Wales; and the courts in Guernsey 

and JerseyZ4' have powers which are in most important respects 
similar to those in England and Wales. In Scotland, however, 
the courts have no power to order the transfer of property on 
divorce. 

241 

242 

66. It would nevertheless in our  view be inappropriate 
to allow those divorced elsewhere in the British Isles to 
apply to the courts in England and Wales for financial orders; 
there will be few if any cases in which a person divorced in 
another part of the British Isles will have suffered the 
"serious injustice" which we believe it should be necessary to 
establish as a condition precedent to the exercise of the 
powers we propose. 

238 i.e. transfer of property; settlement of 
property; variation of ante-nuptial o r  
post-nuptial settlement, o r  extinction o r  
reduction of a party's interest thereunder: 
see Matrimonial Causes Act 1973, s.24(1). 

239 The 1972 amendment (see n. 230, above) does 
not cover ancillary relief but under the 
Matrimonial Causes (Guernsey) Law 1939 (Art. 
46) there is provision for settling o r  
vesting matrimonial property in such 
proportions as the court may direct. 

1949 (see n. 229, above) was amended to give 
the divorce court power to transfer o r  settle 
real o r  personal property: Art. 28 of the 1949 
Law as amended. 

settlement of property. 

principal relief on divorce consists of 
periodical allowance, capital sum and 
variation of settlement (s.5). The Scottish 
Law Commission is considering proposals to 
confer more extensive powers, including those 
of ordering transfer of property: see Scot. 
Law Corn. Memo. No. 22, Aliment and Financial 
Provision (1976) para. 3.20. 

2 40 In 1973 the Matrimonial Causes (Jersey) Law 

241 Especially the power to order transfer o r  

242 Under the Divorce (Scotland) Act 1976 the 
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PART IV: SUMMARY OF PROVISIONAL RECOMMENDATIONS 

67- We now set out a summary of o u r  provisional 
recommendations. Comments and criticisms are invited. 

(1) English courts should be given power to entertain 
applications for financial provision and property adjustment 
orders notwithstanding the existence of a prior foreign divorce 
which is recognised by o u r  courts. (paragraph 22) 

(2)  There should be no bar on the court hearing an 
application for financial relief on the ground that a foreign 
court could have made, or has made, a financial order. 

(paragraphs 28 to 30) 

( 3 )  The English court should have jurisdiction if one 
or more of the following tests is satisfied: 

(i) if either party was domiciled in England 
and Wales either at the date when the 
foreign divorce became effective the 
date when application is made for financial 
relief; o r  

(ii) if either party was habitually resident 
in England and Wales throughout the 
period of twelve months before the 
foreign divorce became effective o r  before 
the date of the application for relief. 

(paragraphs 45 and 46) 

(4) Views are invited as to whether the English court 
should additionally have jurisdiction where the parties 
habitually resided, together in this country as 'husband and 
wife for a specified period during the marriage. 

(paragraph 46 1 
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(5) An applicant should be required to obtain the leave 
of a judge to apply for financial relief; in deciding whether 
o r  not to grant leave, the court should have regard to 
detailed guidelines. 

(paragraphs 51 to 52) 

(6) We tentatively propose that the High Court should 
have exclusive jurisdiction to hear such applications. 

(paragraphs 5 3  to 54) 

(7) There should be no special time o r  other restrictions 
on applications for financial- relief. 

(paragraphs 5 0  and 55) 

(8) English law should govern the principles on which 
a court grants financial relief under these recommendations. 

(paragraph 56) 

(9) The court should be able to make any financial order 
that it might have made in English divorce proceedings and 
should exercise its powers in accordance with the guidelines 
laid down in section 2.5 of the Matrimonial Causes Act 1973 .  

(paragraph 57)  

(10) There should be no statutory bar preventing the 
court making orders relating to foreign assets. 

(paragraph 58) 

(11) The court should be required to be satisfied that 
the foreign decree should be recognised here. 

(paragraph 59)  

(12) The Inheritance (Provision for Family and 
Dependants) Act 1 9 7 5  should be amended in order to enable a 
person divorced abroad to be treated as a "former spouse" 
for the purpose of applications under the Act. 

(paragraph 61) 
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(13) Views are invited as to whether the Matrimonial 
Homes Act 1967 should be amended to give rights thereunder 
t o  spouses whose marriages have been terminated abroad. 

(paragraph 62) 

(14) The same rules should apply after a foreign decree 
of nullity o r  legal separation as after a foreign divorce 
decree. 

(paragraphs 63 and 64) 

(15) There should be no right to apply to the English 
court for financial relief after a decree of divorce, nullity 
o r  judicial separation has been obtained elsewhere in the 
British Isles. 

(paragraph 66) 
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APPENDIX 

RECIPROCAL ENFORCEMENT OF MAINTENANCE ORDERS' 

(1) Periodical payments 

1. There is no power at common law to enforce a foreign 
order for periodical payments because such an order is not 
considered "final and conclusivett2 by the English courts. 
Two statutes, however, now govern the reciprocal enforcement 
of many maintenance orders: the Maintenance Orders (Facilities 
for Enforcement) Act 1920, and the Maintenance Orders 
(Reciprocal Enforcement) Act 1972. 

(a) The 1920 Act 

2. This Act, which will eventually be replaced by the 1972 
Act, applies to the Commonwealth countries listed in the 
next paragraph. Under it a maintenance order made in any 
country to which the Act extends may be registered in England 

We deal here only with reciprocal enforcement between 
courts in England and Wales and countries outside the 
British Isles. For arrangements within the British Isles, 
see para. 60 of the paper; and P.M. North, The Private 
International Law of  Matrimonial Causes in the British 
Isles and the Republic of Ireland (1977). 

This is because such an order can be revoked o r  varied: 
see Harrop v. Harrop [1920] 3 K.B. 386. An order is 
however enforceable as regards accrued instalments if 
revocation o r  variation of the order is not Dossible 
i n  respect of those accrued sums: 
[1924] 1 K.B. 807. 
(Reciprocal Enforcement) Act 1933, s . 1 ( 2 ) .  

Beatty 
See also Foreicmm&ts 

Defined by s.21 of the Maintenance Orders (Reciprocal 
Enforcement) Act 1972 to cover periodical payments but 
not lump sum orders. 

See paras. 4-10. 
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6 and Wales Cor Northern Ireland)5 and vice versa. 
Furthermore, a provisional maintenance order may be made 
by a magistrates' court in England against a person resident 
in a country to which the Act applies (whether o r  not the 
cause of complaint arose in England) ; 8  it is then up to the 
court in the other country to decide whether o r  not to confirm 
the order.' 
country can be confirmed here. 

7 

Likewise, provisional orders made in the other 
10 

5 

6 

7 
8 

9 

10 

Sect.1, which applies to courts of superior and inferior 
jurisdiction. Where a court of superior jurisdiction 
made the order it is registered in the High Court; in 
the other cases the order is registered in the magistrates' 
court. 
Sect.2. The object of ss.1 and 2 is to provide for cases 
where the court would have had jurisdiction to make an 
order but no prospect (without these provisions) of 
enforcing it. Registration is an automatic administrative 
matter. 
Under Sect.3. 
Collister v. Collister[l972] 1 W.L.R. 54 (where the 
parties' matrimonial life was in the Isle of Man.) 
This is known as the "shuttlecock" procedure: see 
Pilcher v. Pilcher [1955] P.318, 330 per Lord Merriman P. 
There are thus two hearings; the first will normally be 
in the absence of the defendant (otherwise an ordinary 
matrimonial order could be made); the second normally 
i n  the absence of the complainant. The object is to 
provide for cases where otherwise the court would have 
been unable to make the order because the defendant was 
not present and could not be served with process within 
the jurisdiction. Confirmation (unlike registration) 
is discretionary: see Pilcher v. Pilcher, ibid. 
Sect.4. 
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i 

. . i  
3 .  Although the 1920 Act is to be repealed by the 1972 
Act, the repeal provision of the 1972 Act 
been implemented, and the 1920 Act will remain in force 
until every country o r  territory subject to it has been 
designated a “reciprocating country” under the 1972 
Act. The following are the countries currently subject 
to the 1920 Act:” 

has not yet 

Antigua Newfoundland and 
Australia: Prince Edward Island 

Territory of Cocos (Keeling) Islands Nigeria 
Territory of Christmas Island Papua/New Guinea 

Sri Lanka 
St Christopher, Nevis 

Bahamas 
Bangladesh 
Belize and Anguilla 
Botswana St Helena 
Cayman Islands St Lucia 
Cyprus St Vincent 
Dominica Seychelles 
Falkland Islands and Dependencies Sierra Leone 
Gambia 
Gilbert and 
Grenada 
Guyana 
Jamaica 
Lesotho 
Malawi 
Malays ia 
Maur i t ius 
Montserrat 

Ellice Islands 
Solomon Islands 
Somalia 
Swa z i 1 and 
Trinidad and Tobago 
Uganda 
Virgin Islands 
Yukon Territory 
Zambia 
Zimbabwe 

11 Sect. 22 (11. 

12 See the (consolidating) Order in Council (S.I. 1959 
No. 377); and the Revocation Orders o f  1974 (S.I. 
1974 No. 5571, 1975 [S . I .  1975 No. 2188) and 1979 
(S.I. 1979 No. 116). Changes since 1959 in the 
countries’ titles and geographical areas are reflected 
in this list. 

77 



( b )  The 1972 Act 

I 

4 .  P a r t  I of t h i s  Act,  l i k e  t h e  1920 Act,  p rovides  f o r  t he  
automatic enforcement of  orders13  and f o r  t h e  p rov i s iona l  
order  ("shuttlecock") procedure14 bu t  i s  wider both i n  ex ten t  
and scope. A s  t o  e x t e n t ,  i t  a p p l i e s  t o  non-Commonwealth as  
we l l  as Commonwealth coun t r i e s :  
accord r e c i p r o c a l  f a c i l i t i e s  t o  United Kingdom orders  may be 
des igna ted  a " r ec ip roca t ing  country". AS t o  scope, P a r t  I 
provides (as  t h e  1920  Act does no t )  f o r  t h e  "shut t lecock 
procedure" t o  be  app l i ed  t o  t h e  v a r i a t i o n  and revocat ion of 
o rde r s .  

any country prepared t o  

16 

5. P a r t  I of t h e  A c t  assumes t h a t  r ec ip roca t ing  coun t r i e s  
w i l l  have s i m i l a r  maintenance laws because t h e  cour t  i n  t he  
r ec ip roca t ing  country must be a b l e  t o  understand t h e  fo re ign  
law with which it  is  dea l ing  and must have a s i m i l a r  procedure.  
Moreover, t h e  law app l i ed  i s  t h a t  of t h e  country which made 
t h e  o r d e r ,  even under t h e  p rov i s iona l  order  procedure: thus ,  
i n  t h e  course  of proceedings i n  country Y t o  confirm a 
p rov i s iona l  order  made i n  country X ,  i f  t h e  defendant 
e s t a b l i s h e s  a defence under t h e  law o f  country X ,  t h e  cour t  
i n  country Y must r e f u s e  t o  confirm t h e  order .  I f  t h e  laws 
i n  t h e  two coun t r i e s  were r a d i c a l l y  d i f f e r e n t  t h e  r e g i s t r a t i o n  
and confirmation procedures would no t  work. 

1 7  

13 

1 4  

1 5  

16  
1 7  

Sec t s .  2 and 6;  s e e  pa ra .  2 ,  above. Reg i s t r a t ion  here  
i s  i n  the m a g i s t r a t e s '  c o u r t  i n  t he  a r e a  where t h e  
payer l i v e s .  
Sec t s .  3,7. A summary of  t h e  evidence is  s e n t :  s . 3 (5 )  
Cb) ; s .  7 (2) Cal . 
Sec t .  1. 

Sec t s .  5,9: c f .  P i l c h e r  v.  P i l c h e r  [1955] P.318. 
See P.M. Bromley, Family Law,  5 th  ed. (1976)p.569. 
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6. The following are the countries currently designated 
under Part I of the 1972 Act as "reciprocating" countries:I8 

Alberta Norfolk Island 
Australian Capital Territory Northern Territory of 
Barbados 
Bermuda 

Aus t r a1 ia 
North-west Territories of 
Canada 

British Columbia 
Fiji 
Ghana 
Gibraltar 
Hong Kong 
India 
Kenya 
Malta 
Manitoba 
New Brunswick 
New South Wales 
New Zealand 

Nova Scotia 
Ontario 
Queensland 
Saskatchewan 
Singapore 
South Africa 
South Australia 
Tanzania (except Zanzibar) 
Tasmania 
Turks and Caicos Islands 
Victoria 
Western Australia 

7. We understand from the Home Office that between 1977 and 
1979 on average 186 maintenance orders each year were 
transmitted19 (under both the 1920 Act and Part I of the 
1972 Act) from England and Wales to other countries:20 and 
124 maintenance orders were similarly transmitted to this 
country from abroad. 

18 See Orders in Council S.I. 1974 No. 556; S.I. 1975 
No. 2187; and S.I. 1979 No. 115. 

19 Including both the automatic transmission and provisional 
order procedures: see para. 2, above. 

20 Excluding the Republic o f  Ireland, as to which see para. 
10, below. Between 1977 and 1979 there were on average 
annually 55 orders transmitted from England and Wales to 
the Irish Republic, and 23 orders transmitted the other 
way. 
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8. Part Ir of the 1972 Act gives effect to the United 
Nations Conventlon on the Recovery Abroad of Maintenance 
(1956). It provides that any country to which the convention 
extends may be designated a "convention country." The 
procedure is entirely different from the other procedures 
already described because it enables a person resident in one 
country to have a maintenance claim transmitted to the 
country where the defendant resides: no order is made in 
the first country, which simply sends the application to 
the other convention country. 22 
in the court of the country where the applicant lives, this 
accompanies the application and forms, so to speak, the 
"complaint" upon which the foreign 23 court may make the order. 
The law applied is of course that of the country where the 
defendant lives; 
both the automatic registration and provisional order 
procedures under Part I, where the law applied is that of 
the country where the applicant lives. Part 11, which is 
designed to apply to countries with legal systems different 
from o u r s  (unlike Part I), may be seen as less ambitious than 
Part I under which orders can be made and enforced abroad. 

Although evidence is taken 

as we have seen, 24 this is in contrast t o  

25 

21 

22 

23 

24 
25 

Sect. 2 5 .  F o r  a list of countries currently designated, 
see the next para. 
Sect. 26. In England and Wales the magistrates' clerk 
in the area where the complainant lives acts as forwarding 
agent. 
The provisions are of course reciprocal s o  that this 
country may be the "foreign" country. 

At para. 5, above. 
This is perhaps shown clearly by the fact that reciprocal 
arrangements between the United Kingdom and certain 
countries (e.g. France) that signed the 1973 Hague 
Convention on the Recognition and Enforcement of Decisions 
Relating to Maintenance Obligations (see n.29, below), 
which formerly existed pursuant only to Part.11 of the 
Act, have now been brought also within the Part I scheme. 
We understand that, although Part I1 continues t o  apply 
in such cases, Part I arrangements will effectively 
supersede those under Part 11. 
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9. The following countries are currently designated as 
"convention countries" under Part I1 of the 1972 Act: 26 

i 

Algeria 
Austria 
Barb a dos 
Be 1 g ium 
Brazil 
Central African Republic 
Chile 
Czechoslovakia 
Denmark 
Ecuador 
Finland 
France (including the overseas 

departments of Guadeloupe, 
Guiana, Martinique and 
Reunion) 
French Polynesia 
New Caledonia and 
Dependencies 

Israel 
Italy 
Luxembourg 
Monaco 
Morocco 
Netherlands (Kingdom 
In Europe and 
Netherlands Antilles) 

Niger 
Norway 
Pakistan 
Philippines 
Poland 
Spain 
Sri Lanka 
Sweden 

St-. Pierre and Miquelon Switzerland 

and Berlin (West) 
Germany, Federal Republic of, Tunisia 

Greece 
Guatemala 
Haiti 
Holy See 
Hungary 

Turkev 
Upper Volta 
Yugoslavia 

We understand from the Home Office that, between 1977 and 
1979, on average 41 maintenance claims under Part I1 of the 
1972 Act were transmitted each year from England and 
Wales to another convention country; and 35 claims were 
similarly transmitted to this country. 

26 See the Orders in Council S.I. 1975 No. 423 and S . I .  
1978 No. 279. 
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10. There is also provision under the 1972 Act for special 
reciprocal arrangements to be made with individual countries. 
Under the Act there are at present special reciprocal 
arrangements with the Republic of IrelandYZ8 with signatory 
countries to the Hague Convention, 29 and with certain United 
States  jurisdiction^.^^ It should also be noted that the 
E.E.C. Judgments Convention’’ when in force in this country 
will provide for the reciprocal enforcement of periodical 
payments orders3‘ as between the United Kingdom and the 

27 

2 1  

28 

29 

30 

31 

32 

Sect.40. The object of the special arrangements is to 
provide for different procedures and modifications to 
be made where necessary; see the Orders in Council 
referred to in the following footnotes. Sect. 40 allows 
for arrangements under either Part I o r  Part I1 to be 
made. 
See Reciprocal Enforcement of Maintenance Orders 
(Republic of Ireland) Order 1974 (S.I. 1974 No. 2140), 
which applies Part I of the Act in a modified form. 
i.e. the Convention on the Recognition and Enforcement 
of Decisions Relating to Maintenance Obligations (1973). 
By Order in Council (S.I. 1979 No. 1317) the provisions 
of Part I of the Act (in a modified form) were applied 
in respect of the following convention countries: 
Czechoslovakia, France, Norway, Portugal, Sweden and 
Switzerland . 
See Recovery of Maintenance (United States of America) 
Order 1979 (S.I. 1979 No. 1314). The Order applies 
Part I1 of the Act to the following States: 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Florida 
Idaho 
I11 inois 
Indiana 
Kansas 
Kentucky 

Louisiana 
Maine 
Michigan 
Minnesota 
Montana 
Nebraska 
Nevada 
New Hampshire 
New Mexico 
New York 
North Carolina 

North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Texas 
Vermont 
Virginia 
Washington 
Wisconsin 
Wyoming. 

i.e. the Convention on Jurisdiction and Enforcement of 
Judgments in Civil and Commercial Matters, signed in 
1968 by the original 6 members of the E.E.C. and to 
which, in an amended form,  the United Kingdom, Ireland 
and Denmark are’ to become parties. 
See also the next para. in relation to the other financial 
relief orders enforceable under the convention. 
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other member states of the E.E.C. 

i 
(2 )  Lump Sums i 

I 11. Lump sums, as we have seen, do not come within the 
ambit of the 1920 or 1972 Acts. They are however enforceable 
both at common law (because they are final and concl~sive)~~ 
and under Part I1 of the Administration of Justice Act 1920 
under which a scheme of registration of foreign money 
judgments applies to a wide range of Commonwealth countries; 
and also under the Foreign Judgments (Reciprocal Enforcement) 
Act 1 9 3 3 , ~ ~  which applies a similar, but broader scheme, to 
a smaller range of  both Commonwealth and non-Commonwealth 

I 
I countries. As between the United Kingdom and other member 

states of the E.E.C., the Judgments Convention to which we 
have referred will replace the provisions of the 1933 Act 
and will, it seems, cover all financial relief3' orders 
made by courts in the member states of the Community. 

I 
! 
I 

i 
33 See para. 1, above. 
34 Sect. l(2). 
35 Including, it would seem, property adjustment orders, at 

any rate in so far as they have a "maintenance" element: 
see Arts. 1 and 5 of the convention (Official Journal of 
the European Communities No. L304/78; 30 .10.78); and J.H.C. 
Morris, The Conflict o f  Laws, 2nd ed. (1980) p.82. 
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