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COURT OF CRIMINAL APPEAL

DIRECTOR OF PUBLIC PROSECUTIONS

MARTIN FERRIS, JCHN P. CRAWLEY
AND MICHAEL BROWN

JUDGMENT delivered the 15th December 1986

On the 29th September 1984 units of the Naval Service
intercepted a moter vessel, the Marita Ann, in the waters off the Great
Skellig, called on the vessel by mecerirre to halt and fired tracer
rounds; the vessel was stcpped and boarded by a party, including
Garda Inspector Ryan and Detective Garda McGillicuddy who were
on board- L/E Emer; the Marita Ann was escorted to Haulbowline in Cork
Harbour. At the time it was stopped, there was on board the Mzrita
Am a large qEntity of firesmms, amnitim ad eplesives.  Tre tiree gplicats
and two other men were all on board the Marita Ann at the time she was

stopped and taken under escort to Haulbowline. All of those on board
were charged before the Special Criminal Court with offences under the

Explosive Substances Act, 1883 and the Firearms Act, 1925 as amended by
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the Firearms Acts 1964-1971 and the Criminal Law (Jurisdicticn) Act.
1976. All the accused were found guilty olf |
(a) possession of explosi:ve substances contrary to s. 4 of the
Act of 1883 .
(b) possession of firearms and ammunition with intent to enable other
persons to endanger life
(c) possession of an F.N. rifle and an M 1 carbine and gmunition
therefor with intent to endanger life.
They were acquitted of a charge of possession with intent
to endanger life of the entire quantity of firearms and artmmiticn,
the distinction being that the two weapons specified had been prepared

for use and had clips of ammmition nearby.

t

E;ch ;:>f the accused was, at the trial, represented by Senior and
Junior Counse]: and, having been refused leave to appeal by the .
Specizl Criminal Cotn't,_.-serie.d"ﬁét':iéé'of arplication to this Court for
such leave and, in support of such applicdtion filed elaborate grounds
of appeal, numbering 47 in the case of Mart:.n Ferri.;., 47 in the case of
John P, Crawley and lf in the case of Michael Brown.

- At the commencement of the hearing, in the case of Martin Fertis,

it was stated that the grounds relied upon were numbers 4 to 14,
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dealing with the admiralty charts, and 27 to 29, dealing with the
search of the vessel ard the arrest of the app]_iéant. It later

transpired that this applicant wished to rely also upon grounds 1, 15-19

and 30-33. h

Counsel for Michael Brown confined!his argqument to grounds. 4 and
5, the admissibility of the charts, and l."':., which rested upon an
observation made by the President of the Special Criminal Court at the
commencement of the trial. Counsel for John P. Crawley confined
himself to grounds 37 and 38, which rested upon the same argument as
ground 15 of Michael Brown. On the second day of the hearing
Counsel for Michael Brown and John P. Crawley stated that they were exessly
instructed to adopt all’the arguments advanced on behalf of all of
the applicants; the Court invited Counsel for the Director of
Public Prosecut:ions to deal with all of these argued grounds of
appeal, save 1, but his arémepts did not evoke a response on
"behalf of any of the applicants.  The task of this Court has not been
helped by this method of presentation of 'these applications; the task
is, however, untram;'glled by any considerstion of merit. Tre guilt

of each of the applicants is clear beyond question; the issue is

whether or not there were technical defects in the proof of that guilt.
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The Court is satisfied that there were not and the applications for

leave to appeal will be dismissed. It is necessary, .fumver, to deal

with each of the matters advanced in argument, in so far as the Court

can appreciate the nature of the argqument. Since each of the o

applicants, through his Counsel, adcpted the érguments of his fellows,

it is unnecessary to distinguish between any of the applicants in
respect of any. of these arguments which, themselves, being entirely
of a legal and technical na;ure are the responsibility of those
presénting the argumenfs.

1. That the Certificate of the Director of Public Prosecutions
required by s. 7(1) of the Explosive Substances Act, 1883 had
not been furnished to the Special Criminal Court.

S. 7(1) applies wi;e.re a person is charged before a Justice;

these applicants were chargsd before the Special Criminal Court.
In fact, Counsel for the Director expressly conveyed to the Court
the consent of the Director to the charge under the Explosive
Substances Act being disposed of in the Special Criminal Court
(Book I p. 26). The powers of the Attorney General for Ireland

were conferred upon the Attorney General of Saorstat Eireann by

s.6 of the Ministers and Secretaries Act, 1924, and thence on the
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- Attorney General established by the Constitution a.'Ll of whose
functions capable of being perfarned in relation to criminal
matters are, pursuant to s. 3 of the Prosecution .of Offences.

Act, 1974, to be performed by the Director of Public Prosecutions.
S. 4(3) of the 1974 Act provides that the fact that the function
of a law officer has been pe.rforned by him ... may be
established, without further proof, in any proceedings by a
statement of that fact made ... orally to the Court conce.med'by
a person appearing on behalf of or prosecuting in the name of the
law officer. The requirement of s. 7(1) of the 1883 Act, by
definition, cannot apply to a prosecution befare the Special
Criminal Court, where, as in the instant: case, those charged
were brought befo.re the Sp.ecial Criminal Court in the first

]

instance. It is only the Attorney General and the Director

can bring proceedings in the Special

of Public Prosecutions who

Criminal Court; the weakness of this ground: of appeal is all
too apparent. When the argument was advanced at the trial,

Counsel for Jotm P.-Crawley referred to R. v. Bates'. Itwas a

1(1911) 1 K.B. 964; 6 Cr. App. R. 153
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@av&zetheacnsaﬂ. proseautad by the King in the first instace,ves broadht

before a Justice; it has nothimgto do with this case.

The admissibility of the admiralty charts.

The offences were charged to have been committed “off the
Great Skellig Rock, within the State®. Evidence was,
accordingly, led to establish that this particular area,

where the vessel was stopped and the applicants arrested,

- is within the territorial seas being part of the national

territory as defined by Art. 2 of the Constitution. The
territorial seas of the State, fof the purposes of the
Maritime Jurisdiction Act, 1959, are that portion of the sea
;vhich lies between the baseline and the outer limit of the
territorial seas (ss. 2,3 and 4); the outer limit is a line
every .point of which is at a distance of 3 nautical miles
from the nearest point of the baseline. A nautical mile

means the length of one minute of an arc of a meridian of
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longitude. Accordingly, it was necessary to prove that the .area

" around the Great Skellig Rock is within the outer limit. S.

oy ™ = -

* provides:-

"The Govermment may by order prescribe the

’
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‘- establish that she was within the outer limit.

of these charts, that used on
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charts which may be used for the purpose of
establishing low-water mark, or the existence

and position of any low-tide elevation, or any
other matter in reference to the internal-waters,
the territorial seas, the exclusive fishery limits
or a fishery c&ns’e.rvation area, and any chart
pm:-portingtobeacopyofachartofak:indor
descript:.‘.on so prescribed shall, unless the
-contrary is firoved, be feceived in evidence as
" being a prescribed chart without further proof.®

1

By Statutory Instrument No. 174 of 1959 - Maritime

Jurisdiction Act, 1959 (Charts) Order 1959:-

*The Goverrment, in exercise of the power
conferred on them by s. 13 of the Maritime
Jurisd:.ction Act, 1959 (No. 22 of 1959), hereby

order as follows:-

LI ]

(2) Charts published at the Aémiralty,

London, shall be charts for the purposes of sectior

13 of the Maritime Jurisdiction Act, 1959."

—

In the course of trial extensive evidence was given by naval
personnel as to the use of charts for the purpose of plotting a "f

on the position of the Marita Ann at relevant tmes so as to

. P

L.E. Emer and produced in Court
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bore upon it the words “published at Taunton". Taunton was

jdentified in evidence as being in Scmerset in England. The

applicahts submitted that the charts "published at the Admiralty,

London® specified in the statutary - instrument could not and did

not include the chart in question which expressed itself to be

*published at Taunton®. . It: was submitted, as a foundation for

this argument, that the Act of 1959 should be the subject of the
strict construction appropriate to penal statutes. The Act of 1959
made provision in respect of the territorial seas anc the exclusive
fistgry limits o.f the State but did also prescribe far jurisdiction
and procedure in respect of the infliction of penalties; whilst
s. 13 is not limited to use in the prosecution of offences, it can,
as in this case, be used for that purpose and ss. 9, 10 and 11 are
clearly penal in application; the Court is satisfied, accordingly,
that s. 13 should be strictly construed. The rule of strict
construction ar:.ses if and when there is a doubt or ambiguity
as to the meaning of the provision .be.:ing construed; far example,
if there is an interpretation cpen wt.xich would avoid the imposition
of .i:enalty, then that is the interpretation ﬁmt should be applied.

The first test is to look at the provision in its ordinary natural
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meaning. If examination reveals a doubt, then that doubt must
be resolved in favour of a person accused. ‘E'.ssentié\lly, the issve
raised in the instant case is whether or not the chart (exhibit 9)
is a chart within the terms of the statutory inst:i':tment: :.t ‘is not
a question of whether' or not the statutory instrument is within the
terms of the section. Accordingly, the rule of strict construction
of pc;.nai -séégutes h;sm aﬁbﬁcation to this ground of appeal. The
power given to the Government under s. 13 is to prescribe charts
which may be used for particular p::urposes. which the CGoevernment
has done by prescribing “charts pubh.shed ;t the Admiralty, London”
and the issuve is whether or not the particular chart pm'ported‘to be
a copy of a chart of a kind or description so prescribed. Whilst
the particular chart produced contains the legend “published at ‘
Taunton® the evidence clearly establish through Mr. Mount that
it was a chart emcjmat.i.ng from the Admiralty, London. The word
"published” in its ardinary meaning means made publicly.or generally
available and in a specialised meaning, to issuve or
fo;:' sale to the public (Oxford English bictionary). In context,

however, it means no rore than issved with the authority of the

Admiralty, london. It mu:ld be nonsense to suggest that if the

cause to be issuvec
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printing of such charts and their initial production were to be
changed from one venue within the United Kingdem to another or,
indeed, to a venue outside the United Kingdem, that this would
require consequent fresh statutory instruments to be-made.  The
Court is quite satisfied that the chart relied upon came within the
kind or description prescribed in the statutory instrument.

Admiralty Charts - second ground

Council directive 80/181/EEC made on the 20th December 1979

wdnie’ p:..uv.j.;.iuu fun Lae ayl::rux.i.matiuu of the lews of. the Mawer States
relating to units of measurement. It required that Member States
should adopt and publish before the lst July 1981 the laws
requiations ana aaministrative provisions necessary to comply with
the directive. The directive prescribed legal units of measurement
under three separate chapter headings and inciuded in Chepter IIIl
legal units' of measurements referred to in Art. l(c) which permitted
the continued use —of the Chapter III units in certain Member States
until a date not lat;r than the 31st December 1989.  Art. 2 provided
that the obligations under Art. 1 | "relate i.:o measuring instrments

used, measurements made and indications of quantity expressed in

units of measurements, for econcmic, public health, public safety
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or administrative purposes.®  This px;cvision is echo.e.d in
Statutory Instrument No. 235 of 1983 which, clearly, was made in
campliance with the EEC directive and prescribed the tretrica_]z_‘
equivalent of a wide variety of measurement, including "nautical

mile (U.K.)" at 1,853 meters. The nautical mile as defined in

the Act of 1959 means "the length of one .r_n:inute of an arc of a

e s smm @esms cama e s

meridian of longitude". It was, apparently seriously, contended

that because of the EEC directive the term "nautical mile" could

ot legally be used and, it followed, that the prescription of the

outer limit of the territorial seas in s. 3 of the 1959 Act was

jnvalid with the consequence that the territorial seas of this

Stafe are either undefined or are w:i.ﬂ':out limit.

It is clear beyond peradventure that the purpose of the
directive was to z-'1chieve what is called the approximation or
harmonization of the laws of the Menber States relating to units
of measurement; in no sense does this make illegal the(use of
any form or expression of measurement but, as an examination of the
directive reveals, demands that along with the older form of

measurement, in the instances prescribed by Art. 2(a) the units of
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(c) the interpretation of the statutes of bod;es
established by an act of the Co:.mcil, o
where those statutues so provide.

Where such a question is raised before any court
or tribunal of a Member State, that court or Yribunal

may, if it considers that a decision on the question
is necessary to enable it to give judeoment, request m]

the Court of Justice to give a ruling thereon.

- . e Smsvemimmim  seves .- . ce®  ame

Where any such q'l..testion is raised in a case
pending before a court or tribunal of a Member State, m

against whose decisions there is no judicial

remedy under national law, that €ourt or Tribunal

shall bring the matter before the Court of Justice.”
‘Assuming, without deciding that this Court is a court against
vhose decdsions there is o judicial revedy urier rational law within the memning of the

)

last paragraph of Art. 177; that, although this Court or the Attorney

General may certify an appeal to the Supreme Court in a matter that
has been decided by this Court, the ordinary reading of the

paragraph indicates a judicial remedy that does not require special

leave, the Court is satisfied that the question posed is

-3 3 __3

not a question within sub—paragraphs: (a), (b) or (c) of Art. 177.

.3

Search and arrest

3

Inspector Ryan of the Garda Siochana on stopping the Marita Ann

-1 1
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who went by

was cne of the first boarding party of four persons

rubber dinghy to the Marita Ann and boarded jt. He went to the after

and informed the five men, later to be

deck, was in full uniform,

jdentified as all of the persons accused in the Special Criminal

Court and including the three present applicants, who he was and that

30 of the Offences Agai.rxst the State

he was arresting them under s.

Act, 1939 because "I suspected they were engaged in the camission of

a scheduled offence under that Act, namely, possession of firearms.”

He told them to turn around and to face down on the deck which they

did; Inspector Ryan requested the naval perscnnel to secure the

prisoners and accompanied by Det. Garda Michael McGillicuddy and

two naval officers searched the Marita Amn.

Inspector Ryan did not have a warrant; if he had,

s. 29 of the 1939 Act, as inserted by s. 2 of the Criminal Justice

Act, 1976 would have been anple authority for the officers of the.

naval service acting on their own. The search and arrest are

challenged on the grounds that the wording used by Inspector Ryan

was not a ‘campliance with the standard requirement of a valid

arrest in that there is no such offence as possession of firearms.
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simpliciter. There are a variety of offences that

can arise from the possession of firearms ranging from

mere possession without a firearms certificate to ...

possession with intent to endanger life; there is an

incidental power (under s. 21 of the Fireamms Act, 1923)

for any member of the Garda Siochana at all reasonable times

to enter upon and to have free access to the interior of

any ship or other vessel used for the conveyance of goods.

Where a vessel is being used for the importatior of a large

variety of arms and ammmnition, any time is a reasonable

time for access by the Garda Siochana. As to the

jnformation regarding the offence upon which the arrest wes

being made, it is apt to quote a passage from the

in The Pecple (at the Suit of the

judgrent of Walsh J.

Director of Public Prosecutions) V.

Quilligan and 0! Reille

"When a person is arrested under s. 30 as

in any other arrest he nust be informed of
which of the many possible offences he is

suspected unless he already has that

ourt, unreported, 25th July 1986 R

B ey
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information, see The People V. Walsha.

It is important to emphasise that the authority to arrest under s. 30

springs frcm a suspicion held by a member of the Garda Siochana that

anindividualhascainﬁttedorisabouttocannitorisorhasbeen

concerned in the commission of an offence under any section or sub-

section of the 1939 Act or an offence which is for the time being a

scheduled offence or otherwise as provided in subsection 1. There

may well be circumstances in which the arresting Garda may not

have sufficient information at the time of arrest to specify in detail

which of several possible scheduled offences the person arrested is

suspected of having committed. This is particularly

3(1980) I.R. 284
4F§.’ewen vol. 2, p. 211
5(1980) I.R. 294

6(1982) I.R. 1
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of offences under the Firearms Act; essentially, it

so in, respect

is the unlawful nature of the possession that is the gravamen. of the

Where the crew of a vessel at sea have in their possession

L.

offence.

the large stock of arms, ammunition and explosives as found in the

Marita Ann and are told by an Inspector of the Gardai that they are

being arrested for possession of firearms, it can scarcely be
intelligently argued that they have not the information as to the

offence or offences of which they are suspected when, as here,

Inspector Ryan spoke of possession of firearms. In any event, even

assuming the arrest was unlawful and, consequently, a breach of the

constitutional rights of the applicants, it is nothing to the point.

They did not make inculpatory statements and
search. The se
" Stat
in respect of the
only but e'xlso by members of the Naval.Service. This is so.

It is not to the point. As was held in the Special Criminal Court,

it does not bear upon the m
arch was authorised by s. 30 of the Offences Against the_
e Act, 1939, apart from s. 21 of the Firearms Act, 1925. The agrplai

search is that it was not carried out by the Gardai
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the Gardai are entitled to call upon the assistance of the Defence
Farces in support of the civil power; it would be ludicrous if it

were otherwise.

Notices of further evidence. . .

an arg}.?rrent was advanced on the contention that the trial had
been .unfai.r in that there was what was called a stream of notices
of further evidence; this is just not. so. Four poticé of further
evidence were furnished, same wgl_l in advance of the date of trial
which itself lasted four davs. On being guestioned m the course
of argument, Mr. Gray agreed that there was ro basis on which it
oould:be said that the service of these notices prejudiced the
conduct of the defence. The Court refrains from further comment
on this ground.

The preliminary observation of the President of the Court

Mr. Justice McMahon at the very beginning of the trial referred
to the public }mowlgc'lge that a vessel loaded with amms and

amminition had been found and it was said that the persons charged .

were those on it. The camplaint is made that this wes in antravention |

of what are said to be the pribciples in The State (Healy) v.'
O'Donoghue7, in that the particular applicant would feel that he wes

71982 I.R. 335
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not getting a fair trial. The Co&t considers this snedkbaisbacsmat-
i armand 3 quite unsustainable ground of appeal.
It is fortified in this belief by the very f£act that no objection
was taken at the trial on behalf of any of the accn;éed untj.'l.‘:tﬁe
very end of the trial when the matter was first mentioned on behalf

of the accused John P. Crawley, this despite the fact that each

 emame re emm 8 Sesum wme P mes e .

-

Being a member of the Judiciary does not preclude the reading of
newspapefs, listening to the radio or wetching television. The
cbservation of the President of the Court was made in the context of

a to;:ally unsustainable objection to the form of the indictment in
respect of the particulars; it is being taken out of context and

used or sought to be used in a manner which the Court considers -
quite improper and unwarranted. .

As already stated, these applications for leave to appeal

——

are dismissed.




