
WILLIAM 1iARNEY 

-- 

on f o o t  o f  a  p r o p s a l  s u b m i t t e d  by t h e  P l a i n t i f f  on 23rd. Elay, 

"The O f f i c e  must be n o t i f i e d  o f  any changes  i n  t h e  h e a l t h  and 

c i r c u m s t a n c e s  o f  t h e  l i f e  t o  b e  i n s u r e d  p r i o r  t o  t h e  assumpt ion 

o f  r i s k . "  

The p r o p o s a l  was acknoarledged on a form dated 8/6/79, 

r e q u i r i n g  t h e  P l a i n t i f f  t o  a t t e n d  f o r  a  m e d i c a l  examinat ion by 

t h e  D e f e n d a n t ' s  d o c t o r  and  s t a t i n g  t h a t  a re-port form had been  

s e n t  t o  t h ?  I ' l q a i n t i f f l s  d o c t o r  f o r  ccxt~plc?tion. In  J u n e ,  1979 

t h e  P l a i n t i f f  a t t e n d e d  t h e  d o c t o r  a p p o i n t e d  on b e h a l f  of  t h e  

c o l d s  f o r  which h e  was t h e n  t a k i n g  q u i n i n e  t a b l e t s ,  t h a t  he had 

had g e n e r a l  11ieiiica1 cxanl inat ions  f o r  a d o p t i n g  a c h i l d  and f o r  

motor r a c i n g  and t h a t  t h e  r e s u l t s  o f  h o t h  had heen c l e a r .  H e  

s t a t e d  t h a t  he had had t h e s e  examina t ions  f i v e  and s i x  y e a r s  

p r e v i o u s l y  a p p r o x i m a t e l y ,  
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The P l a i n t i f f ' s  p roposa l  was accepted by t h e  Defendant by 

a le t ter  da t ed  24 th  J u l y ,  1979. This  letter was desc r ibed  a s  an 

acceptance l e t te r  b u t  was, i n  f a c t ,  an o f f e r  by t h e  Defendant 

s e t t i n g  o u t  terms on which a p o l i c y  would be i s s u e d  and enc los ing  

an acceptance s l i p  t o  be  completed by t h e  P l a i n t i f f .  The letter 

when you have f u l f i l l e d  t h e  requirements  set o u t  on t h e  a t t a c h e d  

s l i p  provided t h e r e  h a s  been no change i n  t h e  informat ion g iven  

i n  connect ion wi th  t h i s  p roposa l .  Therefore  p l e a s e  complete and 

r e t u r n  t h e  s l i p  wi thout  d e l a y ,  but i f  t h e r e  h a s  been any change 

i n  t h e  h e a l t h  o r  o t h e r  c i rcumstances  which could a f f e c t  t h e  

r i s k  we must he informed of  it and w r i t t e n  confirmat ion of t h i s  

o f f e r  must he ob ta ined  or o the rwi se  t h e  c o n t r a c t  may be void. 

r i s k  has n o t  a l r e a d y  been assumed. " 

A s  f r e q u e n t l y  happens i n  modern copying, t h e  le f t -hand  edge lit 

of t h e  acceptance  s l i p  has n o t  g o t  on t o  t h e  p h o t o s t a t  b e f o r e  

me, h u t  t h e  document appea r s  t o  s t a t e  t h a t  w i t h  it  was enclosed 

the policy n ~ ~ ~ n h e r  9521350. The acceptance s l i p  was intended t o  

be s igned and d a t e d  by t h e  P l a i n t i f f  under a paragraph which 

probably reads:- "1 accept t h e  terms s o t  o u t  i n  your let ter  
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the  date f.rmn which r e~n iums  were t o  be paid and c a l c u l a t e d ,  

but  it i s  not suggestad t h a t  anything tu rns  on t h i s .  I feel 

howevar t h a t  the terms of the  policy should have been s t a t ed  

i n  simple language r a the r  than by reference t o  t e r m s  used 

without def in i t ion .  

On 9 t h  August, 1979, the  P l a in t i f f  attended h i s  doctor 

complaining of i3 head cold and some pain i n  hi  s chest.  The  

doctor fou.-.fI t h a t  he had a n  infect ion of the  th roa t  which he 

lungs, a form of bronchit is ,  which he s t a t ed  i s  a very common 

tha t  bronchi t is  could he se r ioas  i f  chronic h u t  t h a t  he had no 

reason t o  consider t h a t  t h i s  was cilronic and s t i l l  considered 

tha t  t h e  P l a in t i f f  had only'a'm'inor i l l n e s s  w h i c h  was merely of 

nuisance value tu the P l a i n t i f f  a t  work. A t  no time d u r i n g  

August was the Pla in t i f f  off  work and the doctor did not make 

any such recoltmendation. Both the  v i s i t s  t o  the doctor took 
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p r u d e n t  i n s u r e r  t o  r e f u s e  t h e  i n s u r a n c e  a n d  t h a t  t h e  onus o f  

p r o v i n g  m a t e r i a l i t y  is  on a n  i n s u r e r .  I was referred t o  t h e  

c a s e s  of  C h a r i o t  I n n s  Ltd.  .v.  A s s i c u r a z i o n i  G e n e r a l i  S.p.a.  & 

O t h e r s  (1981) I . R .  199: (1981)  1 I.L.R.M. 173:  and  Mutual L i f e  

I n s u r a n c e  Co. of  New York v. O n t a r i o  Metal P r o d u c t s  Ltd. (1925) 

A.C. 344. 

It h a s  n o t  been  d i s p u t e d  t h a t  t h e  onus  i s  on t h o  Defendant  

two i n s u r a n c e  r e p r e s e n t a t i v e s  d o e s  e s t a b l i s h  t h a t  the i n f o r m a t i o n  

t h i s  a s p q c t  was c o n s i d e r e d  no argument was advanced on t h e  b a s i s  

t h a t  t h e r e  was a  c o n t r a c t u a l  d u t y  t o  d i s c l o s e  t h e  p l a i n t i f i s  

c o n d i t i o n  i n  August  a r i s i n g  by reason  o f  t h e  s t a t e m e n t  a t  t h e  

f o o t  o f  t h e  p r o p o s a l  form a n d  t h e  r e c i t a l  i n  t h e  p o l i c y  t h a t  t h e  

p r o p o s a l  w a s  d e l i v e r e d  a s  the b a s i s  o f  the p o l i c y .  

The submiss ion  a n d  e v i d e n c e  on b o t h  s i d e s  r e l a t e d  s o l e l y  

t o  t h e  q u e s t i o n  o f  t h e  m a t e r i a l i t y  of t h e  n o n - d i s c l o s u r e  o f  the  

v i s i t s  by t h e  P l a i n t i f f  to his d o c t o r  i n  August  and I propose  

t o  c o n f i n e  myself t o  a  c o n s i d e r a t i o n  of t h i s .  



The fo l lowing  passage from t h e  judgment o f  Kenny, J., a t  

cons ide ra t ion  of t h i s  ques t ion .  H e  s a i d  "What i s  t o  be regarded 

a s  m a t e r i a l  t o  t h e  r i s k  a g a i n s t  which t h e  insurance  is sought? 

I t  i s  n o t  what t h e  person seeking  t h e  in su rance  regards  a s  m a t e r i a l ,  

nor  is  it what t h e  insurance  compsny r ega rds  a s  m a t e r i a l .  It i n  

a  ma t t e r  o f  c i rcunls tance which wou.lA reasoaably  in f luence  t h e  

judgment of a prudent  i n s u r e r  i n  dec id ing  whether h e  would t a k e  

demand. The s t a n d a r d  by which m a t e r i a l i t y  i s  t o  be determined is 

o b j e c t i v e  and n o t  s u b j e c t i v e .  I n  t h e  l a s t  r e s o r t  t h e  ma t t e r  h a s  

t o  5e determined by t h e  Court:  t h e  p a r t i e s  t o  t h e  l i t i g a t i o n  may 

c a l l  e x p e r t s  i n  i n su rance  matters a s  w i tnes ses  t o  g i v e  evidence 

of what they  would have regarded a s  m a t e r i a l ,  b u t  t h e  ques t ion  o f  

m a t e r i a l i t y  i s  n o t  to  b e  determined by such wi tnesses . "  

In t h o  c a s e  of t h e  Mutual L i f e  Insurance Co. of New York, 

which concerned a p o l i c y  of l i f e  insurance ,  U r d  Salvesen g i v i n g  

t he  judgment o f  t h e  Pr ivy  Counci l ,  said a t  page 351 " t h e  

a p p e l l a n t ' s  coanse l  -........ .;.. suggested t h a t  t h e  tes t  

was whether ,  i f  t h e  f a c t  concealed had been d i s c l o s e d ,  the  

insurerswould have a c t e d  d i f f e r e n t l y  e i t h e r  by d e c l i n i n g  t h e  
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of i ts  acceptance u n t i l  they had consulted D r .  F ierhel ler .  I f  

the  former proposition were estaSliShed i n  the  sense t h a t  a 

reasonable insurer  would have so acted,  mate r ia l i ty  would, t h e i r  

Lordhsips th ink,  be es tabl ished but not i n  the  l a t t e r  case i f  

To t h i s  I would add tha t  the  options open t o  an insurer 

accepting the premium and waiting u n t i l  i t  was seen how the  

proposer 's  heal th  progressed so t h a t ,  i f  t he  infect ion cleared 

up  the proposer would be he ld  covered i n  fu ture  with h i s  premium 

based fo r  fu ture  reference a s  of the e f f ec t ive  da te  but t ha t  

i f  s o m e  complication developed, the  proposer 's  premium would be 

returned t o  him and the  policy cancelled. 

Having regard t o  the  decisions t o  which 1 have been referred 

I am of opinion t h a t  the  evidence has not es tabl ished the 

t o  h i s  doctor i n  August were material  to  the r i s k .  On t h i s  

assessment the Pla in t i f f  is  e n t i t l e d  to succeed in  h i s  Action. 

Herbert R .  McWilliam 


