
THE HIGH COURT 

1983 No. 232S, S . 

IN THE lJAfTER OF AN AWLICATXQN 
F OH PA 01138XZ'IOlI AND IrfANUMtlUS 

BETMEEN : 

TIE IlITrnCTOR OF PUBLIC PHOSECUTIONS 

and 

DISTRICT JUSTICE ROBERT 0 ' ~UILIUT!\ZQI 

JUDCMRIiT oT Cannon, J. , del ivered tho 79 th July I g R 3  

Re spoadent 

The applicant on t h i s  motion seeks orders of prohibition and 

mandamus directed  t o  the respondent Uiatrtct  J u d i c e .  

On the  28th Febnlary 1983 t.10 adults ware  brought before the 

respondent District Just ice  sit tin^ in Dublin Metropolitan District 

C o u r t  and there  each was charged v d t h  at! offence contrary t o  secCion 12 

(1) of the Children's Act 790a as aet out in C h q e  Sheets 228 and 229 

at Finglnn Gnrda Station. On each chrrx~e sheet t he  word 'tdsfendant" 



was deleted and each p a r t y  chnrced vmn described as "accucedil. Tho 

vraxd ~'complainant" was a1 so d e 1.c tod  md Eereean t John  G. Trlulli~un 

1 

20K the metfiber of the Garcia Siocltma by ~ h o m  the cl~arges 1wr8 brought 

was named aslprtrr ,ecut~r" on each chnree shcct ,  Thc t w o  accuscds were 

! 
remanded on b a i l  t o  the sitthw of tho DisCrj.ct Court o n  the 14th LtkXeh 1 

On that  date they were granted legel a i d  and a solicitor was 

assigned to them and they were informed tb-t they viere ent i t led  t o  I 
be t r i e d  by jury if they so wished and bath repl ied  that t h e y  did n ~ t .  ! ' 1 

krgeant 11ullie;an infomed the Court that ''a f i l e  in the case was 

I 

presently wit11  the office of the  Mrector  of Public Prasecutibns't . 
i t  . , 

The aecuseda were remanded on c o n t b u i n e ,  bai l  to the 28th btsrch 1983 
' i 

and 3-00  p.m. on that date  was appointed f o r  the hearing of the two 

prrssecutions. 1% would aeem that at that staee both tho accuseds and L. 

the l e m e d  M s t r i c  t Justice and Sereeat rlulliaan assumod the 

charees would be dea l t  with as minor offeaces in accordmee with t he  

procedures of summary jurisdict ion.  On the one hand no reference 

was made to the preparation for service of the documents nor t o  the , 

procedure prescribed in the Criminal Procedure Act 1967, but on the 

othox h m d  the ntntonznt tbx t  the f .Lls was rvii;}! the ni ree tor  of 

Public Pro secukions i n d i c a t e d  that Srgeant Friulliwn had not a f i n a l  



decision on the eaurne to be taken, Althou~h not so stated In the 

affidavits 1 infer t h a t  the fact  tkit alternnI;:i.ve proceduxss were 

\I exceeding El00 o r  to imprisonment for n o t  more than two g e a r s  and on . 

smmy conviction t a  a fino not oxceoding 425 or to i rnpr i~onment  f o r  

I 
hot more t b n  s h  montlw, Sub-sectIan (2) of t a t  seetfon pxovidas 

the* a parson may be convicted of an offence under t h a t  seetian either 

1 on 1ndfctmn-k OF by a Court of mmmnry jurisdictton notwithatanding 

I the h a r m  committed was abviated by the action of mo%her peram. 

%b-section (3) of s e t t i o n  12 provAdes that a pereon m y  be convicted $1 
ai an offsfice under that seation either on indictment sr by a court 

of summary jur isd ic t ion  notwithstandinp, the death of the c h i l d  in - . 

respect of whom the offence i s  committed. Sub-section ( 5 )  m h s  

further provision in respect of the o f f e n c a  cr  other  ciruumstances 

Fn the event of a convj.otian eitltcr an Indictmant OF on sumary 



Ghief State S o l i c i t o r  attentlad and inf orrned the respondent t h a t  he 

represented the Director of Public Prosecut ions  vrho was the prosecutur. 

Vthat took place then is descrilred by bir, Ot130no@ue in his affidavit 

as fof1ows:- 

When the accuseds apyoarad before the respondent represented by 

their solicitor at tho t i m e  appointed for the h m x j - n ~  on the 28th 

March I983 TJr. Barry OtU6no@ue a solicitclr in the off ice  of the 

"3. man the cases were cal led f Informed the respondent 

tkzt the applicant had elected t o  proceed by way of 

hdiotment .  

4. The rewondent adjourned the matter u n t i l  29th larch 

1983 t o  consider t h i s  W o r n l a t i o n  and the nppropriate 

case l a w .  

5. an the 23th litarch the rasponilent: szitt tho e l o c t i o n  sf 

a veaue was hi s  funetSon and not the agplicant ' 8  and that 

he intended to proceed summarily on the  19th April 1983." 

Upon that evidence the prosecutor o b t a h e d  in the RipJl Court on the 

18th April j983 a conditfon~ll. order o f  prohibition and mandamus 

directed t o  the respondent DSstrict 3ust.ice "restrainin& him f r o m  

pruaeedjne slrmmarily v r i t l r  the canes and orderinc him to proceed by 

way of an indiotment" unless cauoe sliovm t o  the contrary.  The learned 



D i s t r i c t  J u s t i c e  does  not show cause ,  b u t  cause  is shown on behalf  

of the  two accuseds  by t h e  a f f i d a v i t  of t h e i r  so1icif;crr  .sworn on t h e  

10th  Kay 1983. I n  h i s  a f f i d a v i t  he d e s c r i b e s  what took p h c e  i n  

the  l) istrJ .ct  Court  on Lhc? 28th nncl 22th !t;nrch as f0'1lows:- 

"(7) On t h e  s a i d  o c c ~ s i o n  Cr .  l lono~huc i n d i c a t e d  t h a t  

the  D i r e c t o r  of Pub l ic  Prosecu t ions  vrss d i r e c t i n g  a h e a r i n g  

f o r  a judge and Jury.  I ,  t h i s  deponent thereupon o b j e c t e d  

t o  the course  b e i n e  t a k e n  anrl submit ted t o  t h e  l e a r n e d  

respondent t h e t  t h e  Di rec to r  of Publ ic  Yrosecut ions  had no 

j u r i s d i c t i o n  t o  decide  f o r  summary trial o r  trial. on 

indic tment .  I say t h a t  I f u r t h e r  submit ted t h a t  i t  mas f o r  

t h e  Juetice t o  decide  whether t h e  c a s e  was f i t  t o  be t r i e d  

s u m m r i l y  and seconclly f o r  t h e  accused t o  e l e c t ,  upon t h e  

J u s t i c e  be in^ s a t i s f i e d  t h a t  t h e  case  w a s  a minor o f fence ,  

(8) The s a i d  l ea rned  respondent then r e q u i r e d  Mr. Donaghue 

t o  o u t l i n e  t h e  f n c t a  of tho cnGa t h e t  is requ i rod  by s e c t i o n  2 

sub-sect ion (2)(a) of t h e  Criminal J u s t i c e  Act 1951. The 

f u l l  f a c t s  of the  case wore o u t l i n e d  by bo th  ?$I-. Donoghue and 

t h e  c o m o n  informant.  Tho D i s t r i c t  ~ u s t i c e  thon decided 

that the  case was a minor case  f i t  t o  be t r i e d  sumnarily. 

( 9 )  The l e a r n e d  respondent then  adjourned t h e  case  t o  t h e  

fo l lowing  day f o r  t h e  purpose of h c a r i n e  l e ~ a 1  snbmisaions 

on the  q u e s t i o n  of j u r i s d i c t i o n .  

( 10) Hnvinc hoard legal ou1)nicoions t 110 oairl lonrnod 

o u t l i n e d  t h e  eenc?ral f a c t s  o f  t h e  case." 



The person ref erred to Fn the  expression llcornmon injlol.mantq1 is 

Sergeant ffiulligan. From this  descr ipt ion  of tho course of 

proceedings in the District Court it becomes understandable t h a t  

whatever divergence was caumd by misunderstanding on the  14th March 

1983 widened I n t o  a s i ~ i f  icant rift. I f  t he  submissions set out 

at great length in the followin@ eierht pnrneraphs of the affidavit of 

the e o l i c l t o x  showine cause were made t o  the learned District Justice 

it was inevitable that EUI unbridgeable ~ u l f  was created. The matter 

determining a justiciable controversy on f a c t s  t o  found the  jur isd ic t ion  

was srgued in the Diatrict Cour t  on the assumption that the 

provisions of sect ion 2 of the Criminal Justice Act 1951 were 

appl icab l s .  They have no applicnticm, and that this is so was 

acknowledged in this C o u r t .  

The matter vrae argued in thio Court on the one hand on the 

assumption that the learned District Justice mas arrogatin& to himself 

the f u n c t i o n  of determtninc whether the prosecutor should proceed by 

indictment or by m r y  trial, and on the  other on the assumption 

that the prosocutor was arrogating to himself the func t i on  of 

of the District Court. f t  5s my assessment of the evidence put before : , 



t h i s  Court on a f f i d a v i t  th.=.t both  of theso  assumptions a r e  i n c o r r e c t .  

The j u r i s d i c t i o n  of t h o  D i s t r i c t  Co1rr.t i s  n o t  i n  issue. It i s  

determined by l e g i s l a t i o n ,  and a p a r t  f r o n  s o c t i o n  2 of t h e  Criminal 

J u s t i c e  Act 1951 and t h c  schedule  t h e r e t o  i L  does no t  extend t o  

i n d i c t a b l e  o f fences .  The offence c r e a t e d  by s e c t i o n  12 of t h e  

Chi ld ren ' s  A c t  1908 is one v:hich is  dec la red  by t h e  s e c t i o n  t o  be 

a misden~eanour but  may be t r i a b l e  e i t h e r  summarily o r  on indic tment .  

It is  competent t h e r e f o r e  f o r  a complainant o r  p rosecu tor  t o  invoke 

t h e  summary j u r i s d i c t i o n  of t h e  D i s t r i c t  Court f o r  the  t r i a l  of a 

charge p rof  e r r e d  under t h a t  s e c t i o n .  Alternnt!.vely , t'ne complainant 

o r  p rosecu tor  m y  proceed by indic tment  tvhereupon t h e  procedure s e t  

out i n  P a r t  I1 of t h e  Criminal Procedure Act 1967 must be followed. 

Sec t ion  5( 1 )  of tho  1967 Act is ample f o r  an offenco m c ! ~  as i s  

c r e a t e d  by s e c t i o n  12 of tho 1908 Act. S e c t i o n s  7 and 8 o f  tho  1967 

Act s e t  out the  f u n c t i o n s  t o  be performed by the  D i s t r i c t  J u s t i c e  and 

sub-sect ion ( 4 )  of s e c t i o n  8 i s  tho on ly  one p e r t i n e n t  t o  t h e  i s s u e s  

sought t o  be argued on t h i s  a p p l i c a t i o n .  It i s  obvious however, 

t h a t  a complainant o r  p r o s e c u t o r  be ing  o b l i e e d  t o  invoke e i t h e r  t h e  

summary j u r i s d i c t i o n  o f  t h e  D i s t r i c t  Court o r  the  i n v e s t i g a t i v e  

f u n c t i o n s  of t h e  D i s t r i c t  J u s t i c e  p r e l i m i n e y  t o  ? r e f e r r i n &  an 



002301  
l,ndkc$ment mu%t clearly . . Lndionte to thr: I 3 i s  t r l z t  J i ~ r i  t.ige ~vhlch function 

of t h e  Court he is bvoking .  Perhaps o v e r - f a i l a r i t y  with offences 

scheduled in tho C r i m i n a l  Justice Act 7951 .md rvith offences clearly 

and only ind'ictable or with offences t r inb l e  s u m ~ i l y  vdthout 

alternatives eives r i s e  t o  practices f porn which misunderataadings may 

which are tr iable  under the alternative procedures. 

I am not  s a t i s f i e d  t h a t  there was any attempt or i n t en t ion  an the 

part  of the learned District Justice to compel the prosocutor t o  invoke 

the  summ~try j u r i s d i c t i o n  of the District  Court and t o  farboar from 

proceeding by indiatment . I am not sat is f ied t h e  proo"k6cutor was 

attempting t o  oust the jur ird io t ion  of the Distr ic t  C o u r t  over a matter 

develop in case of offences such as under section 12 of the 1908 A c t  

uponwhlch thn t  J u r i a d i c t i o n h a d b s e n i n v o k e d  i n a r e g u l a r m m n e r .  It 

seems t o  me the mattor has been heavily clouded by zealous research i n t o  

judgnents of the Supreme C o u r t  and of the Iiigh Cour t  in cases such as 

The State (blcEvitt) .v. k l a n  1981 1 . H .  127, The S t a t e  (McCam) .v. Wine 

1987 1 . R .  134, The State ( ~ l a n c y )  .v. :'line 1980 I.R. 228, m e  State  

( ~ c ~ l d o v m e g )  .v. Kelleher Supreme Court unreported 26th July 1983, 

Attorney General  onnor) nor) .v. OwReULy, the P r e s i d s l l t ,  urireported 



zyrn rrovember 1976, Clune and others .v. D.P.P. and"&d&Z G-on, J. 

unreported 13th March 1981, Costello .v. D.P.P. 8nd Attorney General, 

I 
Gannon, J., unreported 10th February 1983, S t a t e  ( C o l l i n s )  .v. Ruane , ltifl 

Gamon. J . ,  unreported 8th July 1983. The p a r t i e s  appear to have 

gone astray i n i t i a l l y  through omission t o  d i s c l o s e  t o  the Court that 

the Director  of Publ i c  Proaocutiona had c b g e  o f  the prosecution and 

t h a t  the matter could n o t  procsed u n t i l  he had dec ided  whether to 
. . . - 

invoke the summary j u r i s d i c t i o n  of the Court or'whither he would 
I .' 

serve the documents prescribed in s ec t i on  6 of the Criminal  Procedure 

~ c t  1967 and proceed by way of indictment under that Act .  I am 

informed he has  n o t  y e t  prepared these documents f o r  service. 

In t he  view I take of the evidence and tho course of the 

p m c e e d i n g ~  in the District C a u ~ t  and ns they now are it seems to 

me that an order  of prohibition and mandamus is not neceseary and 

would be inappropriate. The matter, I be l i eve ,  can proceed in n 

regular Inannor upon tho clearing up of the evident misunderstandings. 

Accordfngly, I w i l l  diocharee the conditional ordero. 


