
IN T3E MATTER OF %CTION 27 OF TH3 LWBL GOVEiWKENT 
( P L ~ ~ G  AND D E V E L O ~  ) ACT t 976 

TEE MATTER OF BH APFLfCATfOH BY THE COlMTY COUNCIL OF 
TFF, COllNTP OF DWLm 

BRENNAN AND McGOWAFI LIMITED 
AND 

KIMWAGE ESTATES LIMITED 

Respondents 

The Respondents made an ~pplicafion dated the 11th of Auast 1972 

for Planning Permission to develop a site at gilnamaaagh, Talleght aa 

a res idential  community. The entire developuent was t o  comprise 

1,504 houees, a shopping centre, a public house, a churah, primary 

schools, community buildings and a f i l l i n g  atation. A t  the date of the 

~pplicatlon, there naa already in ox i s t snce  an outline pemission for 

the site whfch had been igranted on the 5th of July 1 4 1 .  Thia provided 

in effect for f u l l  permission t o  be obtained within one year and as 



2. 

t h i s  had not  been done it had lapsed. 

The Application made on t h e  11th of August 1972 was accompanied by 

a l e t t e r  from t h e  Reepondentsl a r c h i t e c t ;  a full repor t  s e t t i n g  out a l l  

mattera relevant t o  t h e  Application; and the  documents referred t o  a t  

paragraph 14 of t h a t  report ,  which included a s i t e  layout and location 

map) (number 7029/22~) headed "Kilnamanagh Residential  Community ." The 

permission w a s  granted by t he  Applicant on the  31 st of ~ u l ~ u s t  1972, but 

was appealed on behalf of objectors.  It w a s  granted on Appeal by t h e  

Minieter  on t h e  5th of March 1973. 

The pennission grants permission f o r  the  developnent in accordance 

with the plans and pa r t i cu l a r s  f irnished by the  Respondent subject  t o  

twenty-three condit ions set out therein .  

The condi t ions  in s o  far as tbey are mater ia l  t o  t he  present 

proceedings a r e  ae  follows: 

5. The land expected t o  be required by t h e  s a i d  Council f o r  

proposed road improvements s h a l l  be reserved f o r  that 

purpose. ... before t he  subsequent atages of developnent 

are commenced the  road improvement lines f o r  Belgard Road 

and the  new major roads a t  t h e  nor th  and north-east  of the  

s i t e  s h a l l  be s e t  out and agreed with t h e  Planning Authority 



3 .  

or ,  f a i l i n g  agreement, s h a l l  be determined by the  s a i d  

Mininter .  

13. The areas shown an public  o w n  space on tb.3 lod6-d plans s h a l l  

be reserved as  public open spice and s h a l l  be level led ,  so i led ,  

seeded and landscaped and s h a l l  be made ava i l ab le  f o r  use by 

t h e  r e s i d e n t s  a t  t h e  rate of 4.13 a c r e s  p6r thousand persona 

when each group of t h e  developnent becomes occupied. Adequate 

and s a t i s f a c t o r y  footpaths  s h a l l  be provided through the  s a i d  

open space, 

15, Within one year  a f t e r  the  developnent is  commenced, d e t a i l e d  

proposals f o r  t h e  landscaping of t h e  e n t i m  s i t e ,  including the  

treatment of primarg d i s t r i b u t o r  road boundaries, ahall be 

s u h i t t e d  t o  t h e  Planning Authori ty and s h a l l  be agreed with 

t h a t  ~ u t h o r i t y  o r ,  f a i l i n g  agreement, s h a l l  be determined by 

t h e  s a i d  Minister .  

16. D e t a i l s  of t h e  new boundaries t o  t h e  new Greenhil ls  Road, t o  

t h e  new Belgard Road and t o  the  new major routes a t  t h e  nor th  

and north-east of the site, togethor  with landscaping proposals 

f o r  these  areaa, e h a l l  be s u b i t t e d  t o  t h e  Planning Authority and 

agreed with t h a t  Authority o r ,  f a i l i n g  agreement, s h a l l  be 



determined bg the  s a i d  Minis ter .  

17. Existing mature t r e e s  and landscape f e a t u r e s  on t h e  s i t e  shall 

be re ta ined save where t h e i r  removal is required t o  f a c i l i t a t e  

tho developnent . 

Applicat ions were subsequently made f o r  r ev i s ion  of t h e  layout  of the 

s i t e ,  but these  do not  a f f e c t  t h e  mat ter  and i s sue  before me. 

The d e v e l o p e n t  has now been s u b s t a n t i a l l y  completed. The proceedings 

a r e  brought by t h e  ~ p p l i c a n t  e s s e n t i a l l y  t o  compel t h e  Respondents t o  

comply with t h e  terms of t h e  Planning Permission which they obtained. 

The i s sues  r a i s e d  by t h e  proceedinga a r e  largely f a c t u a l  and it is 

possible t h a t  t h e  p a r t i e s  w i l l  agree upon what r equ i res  t o  be done. 

However a fundamental quest ion of  l a w  has  a l s o  a r i s e n  and it is  that 

quest ion which I have been asked t o  d e a l  with a s  a preliminary issue.  

The ques t ion r e l a t e s  t o  the  na tu re  of  t h e  obligat ions,  i f  any, 

imposed on t h e  Respondents i n  r e l a t i o n  t o  an a r e a  of 9& a c r e s  on t h e  

north-ens t o  rn boundary of tho  s i t e .  

The Applicant maintnim that t h i s  area was t o  b Zundscaped and 

t o  be provided as an amenity f o r  t h e  r e s i d e n t i a l  community. The 

Reapondents contend t h a t  it m a  a reserved area ,by whioh they mean 

t h a t  they were no t  obliged t o  develop it i n  any p a r t i c u l a r  way and i n  



5 0 

support of t h i s  argument point t o  the f a c t  t h a t  i t  vas s imi la r ly  

designated i n  t he  ~ p p l i c n t i o n  f o r  ou t l ine  permission. They fu r the r  

submit t ha t  the  f u l l  permission d id  not  r e f e r  t o  t h i s  area  e i t h e r  

by permitting its development o r  by imposing any condition in 

respect of it. The Respondents' contention in e f f e c t  is  t h a t  so  f a r  

a s  t h i s  a rea  is concerned it i a  not  the  subject  matter  of any Planning 

Permission. 

The repor t  accompanying t he  Application f o r  Permission contain& 

a number of provisions which a r e  mater ia l  t o  the  present issue.  They 

a r e  a s  follows: 

2. Location. 

The s i t e  is loaated between Greenhil ls  Road and Belgard Road 

and is bounded on the Forth by a proposed new motorway 

reservat ion and on the  aouth by an i ndue t r i a l  zoning l i n e  

in Tallaght. See locat ion map t o  s ca l e  6 inches equals 1 

mile. 

The Application r e f e r s  only t o  t h i s  s i t e  even though land 

ownerahip extends beyond these boundaries. 

7. Proposed s i t e  use. 

o he proposed s i t e  use i a  r e s i d e n t i a l  and community services  

f o r  the development of a r e s iden t i a l  community. 



9. S i t e  area.  

 he combined s i t e  area is  222.52 ac r e s  approximately, including 

reserved a r ea  a t  north e a s t  corner of s i t e .  

15. Planning considemtiona. Publio open areaa. 

Allocation of 4.13 acres  per two hundred and fift;~ houses f o r  

public open space. This open area  has been so  located tha t  the 

major port ion is  cen t ra l ly  placed i n  t h e  development, Kith minor 

port ions s t r e t ch ing  i n to  t he  housing groups, giving adjacent 

recreat ion f a c i l i t i e s  t o  a l l  the  housing c lus ters .  A landscape 

a r c h i t e c t  is being retained f o r  the  design and development of 

the public open a r ea s  and proposals w i l l  b submitted t o  the  

Planning Authority f o r  approval a t  a l a t e r  date. 

16. Summary of Amenity orens. 

Public open space 24.83 ac res ,  School s i t e  Numbor 1 4.375 acres,  

School s i t e  Number 2 7 ac res ,  Shopping centre ,  public house,and 

community buildings 6.50 acres ,  Service s t a t i o n  1.75 acres ,  

reserved open space 9.50 acree.  

The s i t e  layout map distinguishes between public open s p c e  and open 

green area. ( ~ e f e r e n c e s  t o  the fonner include underneath on each occasion 

where t h e  words a r e  inse r ted  the  word "landscapedn). NO such addit ion 



occurs under t h e  words "open green area." 

A review of these  mat ters  ind ica tes  t h a t  t h e  Application was 

drawing a d i s t i n c t i o n  between publ ic  open epace which i t  was intended 

t o  landscape and green open area which it was no t  intended t o  landscape, 

What was no t  indica ted  was what t h e  Applicant intended t o  do with t h i s  

l a t t e r  area .  It was c l e a r l y  p a r t  of the  s i t e  and as such i ts  use  was t o  

be e i t h e r  r e s i d e n t i a l  o r  f o r  community services .  Since it was included 

i n  paragraph 16 of the repor t  a s  an  amenity a rea ,  it was c l o a r l y  being 

put forward as ava i l ab le  f o r  such use. I t  may wel l  have been t h a t  tho 

Respondents were not  f u l l y  a l i v e  t o  t h e  d i s t i n c t i o n .  For example i n  

paragraph 15 of t h e  report  t h e  landscape a r c h i t e c t  being re ta ined by 

t h e  Respondenta was being retained f o r  t h e  design and development not  

apparent ly  o f  t he  public open a p c e s  but o f  the  public open areas.. 

What has  given r i s e  t o  t h e  present  i s s u e  i s  i n  l a rge  pa r t  the  

conduct of t h e  parties s ince  t h e  PlanningPennission was granted. The 

proposed new roads t o  t h e  north and north-east of t h e  a i t e  a r e  still 

propoaed roads. There is no a c t u a l  boundary between the  proposed 

carriapaways on the  a i t e  and the present appearance and use of  the  

land reserved f o r  such new roads and the  green open a rea  i a  roughly the 

same. 



8. 

So far a8 the public open spaces a r e  ooncorned, it is comon case, 

t ha t  the Applicant has agreed t o  take w e r  these areas frola the Respondents 

and has agmed t o  develop them in the manner required bg the Planning 

Penaiesion f o r  payment of the sum of C40.000. Unfortunately, the deed of 

t ranafer  haenever been exeauted because the map to bs annexed b m t o  has not 

ye t  been a w e d ,  This is unfortunate beaauee i t  gives r i e e  to  unoertainty 

a s  to  exact meaning of the agreement which the par t ies  made in relation 

to  landscaping. 

Two d i s t i n o t  qwstiona have been argued. The f i r s t  is whether or nc 

the green open area i a  open space within the meaning of Section 25 of Local 

Government  lamia^ and   eve lops lent) Aa t 1 976 and t o  which the provisions cd 

t ha t  Secticm apply; the second i e  the extent,  if any, t o  whioh the m e n  om 

area i a  controlled & the Planning Pewieeian granted on the 5 th  of Ihmh 

1973. If i t  is open space within the meaning of Seotion 25 in the sense 

that the proviaione of tha t  Section apply t o  i t ,  then it f o l l o w  &at i t  is 

aubjeot to  the planning Permission and the question then remakring ie, in 

what manner and to  w h a t  extent? 

The Applicant submits t h a t  the open green area is open space wlthiu 

the meaning of Seation 25 because it is not deacribed a s  private open 

apaoe and, because it i s  referred to in the report  accompanying the 

Applioa t ion  f o r  Planning Permission as being an ameniw area,  it ia 



e x p l i c i t  i n  t h e  Application f o r  such pennission t h a t  t h a t  a r e a  would be 

provided a s  open space. 

The Respondents submit t h a t ,  s i n c e  t h e  pennission under which the  

developaent of t h e  s i te  was ca r r i ed  out  has a t tached t o  i t  a condition 

requ i r ing  t h e  provision of land a s  open s p c e ,  tho  t e r n s  of Section 25 (b )  

( i )  have bcen compliod with and t h e t  accordingly Soction 25 ( b )  ( i i )  i s  

not  applicable.  

I do not  accept this l a t t e r  contention. So fa r  as the area  i e  

designated public open space on the  site layout and loca t ion  plan a r e  

concerned, they a r e  covered by Section 25 i n t e r  a l i a  becauoe a 

condit ion requ i r ing  the  provision of maintenance of t h a t  land is 

at tached t o  t h e  pennission. However, t h e  green open a rea  is d i f f e r e n t  

land. It is i n  respect  of t h n t  d i f f e r e n t  land that the  queetion a r i a e s  

whether o r  not it is covered by Sect ion 25. 

This land is not  described as pr ivate  open space nor  is it described 

i n  terms i n d i c a t i n g  t h a t  i t  is no t  intended tbat members of the public 

a re  t o  have r e s o r t  t h e r e t o  without r e s t r i c t i o n .  On the  contrary  i n  the  

repor t  accompany in^ t h e  ~ p p l i c a  t i o n  f o r  Planning Permiasion i t  is  

described a s  a n  amenity a rea  f o r  t h e  scheme a s  a whole. It is the re fo re  

open space t o  which the  s e c t i o n  app l i es .  Although there  is no condition 



attached t o  the  permission requ i r ing  it t o  be provided o r  maintained as 

opon space, i t  is e x p l i c i t  i n  the  Application f o r  the pennission t h a t  tho 

land would be provided a s  open space and a t  l e a s t  impl ic i t  that i t  would 

be maintained a e  such. In my view, t h i s  land is  covered by the  

provisions of Sect ion 25. 

The next quest ion is i n  what manner and t o  u h t  extent  is it 

governed by t h e  Planning Permission? The Respondents submit t h a t  there 

is nothing i n  the  periuission dea l ing  with t h i s  a rea .  It ia c o r r e c t  t h a t  

t h e r e  is no permission t o  develop t h i s  a rea .  However, the  condit ions 

a t tached t o  the  permission do not  ignore it e n t i r e l y .  Condition 15 

provides f o r  t h e  landscaping of the whole s i t e  inc luding the  treatment 

of primary d i s t r i b u t o r  road boundaries. A part  of t h e  green open area 

bounding t h e  primary d i s t r i b u t o r  road is a f fec ted  by this condition. 

Condition 16 provides f o r  the  landecaping proposals f o r  i n t e r  a l i a  the 

boundary between t h e  s i te  and the new major route t o  the  north-east of 

t h e  s i t e .  A p a r t  of the  green open a rea  bounding the proposed carriageway 

f o r  t h i s  route  is a f fec ted  by t h i s  condit ion.  Condition 17 provides tht  

e x i s t i n g  mature t r e e s  and landscape fea tu res  on t h e  site s h a l l  be 

re ta ined save where t h e i r  removal is required t o  f a c i l i t a t e  the  

developaent. In  s o  f a r  a s  the  green open a rea  conta ins  such fea tures ,  



it is a f fec ted  by t h i s  condition. 

In my view, the  na tu re  of t h e  Application f o r  Planning Permission 

has imposed ob l iga t ions  upon t h e  Respondents i n  r e l a t i o n  t o  the  green 

open area. The condi t ions  a t tached t o  t h e  Planning Permission have a l s o  

imposed ob l iga t ions  upon t h e  Respondents i n  r e l a t i o n  t o  t h e  green open 

area .  

The na tu re  of these  obl igat ions  today does not  r e s t  only upon the  

t e r n s  of t h e  ~ p p l i c a t i o n  f o r  Planning Permission and of the  condit ions 

a t tached t o  t h a t  permission. It is necessary t o  construe t h e  agreement 

entered i n t o  between t h e  p a r t i e s  whereby the Respondentspdd the  sum of 

C40,000 t o  t h e  Applicant in considera t ion of the l a t t e r  t ak ing  over 

r e s p o n s i b i l i t y  f o r  a l l  t h e  open sp ices  and verges on the  e s t a t e .  AS I 

have already indica ted ,  t h e  t r u e  const ruct ion of t h e  basic t e r n  of t h i s  

agreement a s  contained i n  t h e  Respondents l e t t e r  dated the 23rd of 

Febmarg 1978 has  been handicapped by the  absence of agreement as t o  the 

lands t o  be included i n  the  re levant  deed of t r a n s f e r .  For the  present ,  

i t  is  a matter upon which evidence has  y e t  t o  be adduced. 

Af f idav i t s  have been morn by f o u r  res iden t s  deposing as t o  the  

nature of s tatements made t o  them as t o  t h e  intended use by the  

Respondents of the open green area. I n  my view, these statements cannot 



bear on the proper construction of the pianning documents and I have not 

had any reed to them, 


