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Delivered the 27th Narch 19g3. 1
. ]

Heceiver ung manager gppoiried by
on Company's business. Interlocutory application by Company
for mandatory injunction to furnigh accounts angd informetion

to the Company. Duty of Receiver/manager to account. -~

‘hether breach of duty of care owed by Receiver/manager
established, Effect of breach by directors of duty to furnisd
Statement of pAffairs under ‘sectiong 319 and 320 of Companiesg
Act, 19673, Application refused, 7

debenture holder, Carryin™
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INTRODUCTION

The Plaintiffs Companies owegd the Northern Bank Ltd, g

Bum in excess of £1.9m and on the 28th October 1983 the

Indentures o7f Floating Charge. The Defendant decided 4o carr

em for sale on the 11th

November 1983, (ne of the Company's asgets was its interest

in a subsidiary Company, Crest Foods 1td. on the 25th January

1984 the Defendant agreed to sell thig asset, but the Second

named Plaintif? herein claimed that the sale was at an under

Value and instituted Proceedings againgt him. An application

for Interlocutory Injunctive relijer was adjourned by consent

to the trial of the action. After this hag happened the




requesting detailed accounts

and informi:tion of the ﬁ

receivership, Before his Solicitors coulg reply otherwise j

than by means of a formal acknowledgment up article N

1
appeared in a Dublip daily paper stating that an offer had -

been made for the Plaintiffs business, The Plaintiffs

Directors met on 8th March and authorised the institution of

|
these present broceedings, They then applied to the Court )

my
for Interlocutory relief, Their first cluin is for a |

Handatory Injunction directing the Defendunt to furnish the r}

informution requested in the letter of the ¢9th February but j;

in addition they asked for an Order thit such information as jg

I

they might request in the future in relution to the affairs '

I‘W’
I
]
of or the disposal by the Derendant of the assets of the mﬁ
j
Plaintitts be 8iven to them, Mr. Fitzsimons on their behalf %
b
has however indicated that the claim is now limited to a ‘

requestfhreiﬁandatory Order directing the furnishing of the mh

information in the February letter only,

They also claimed .1;

un urdor restraining the Defe

3
7
|
)

nduant trom selling the Plaintiffs ™

. . . i
a3s¢ly at un under value "op untlil such Lime as the "7
]

]

|

3

information sought by the Plaintiirs, . .

4

is {wnished by the
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Defendunt in reiation to such sale or pProposea sale, "

. There hay, however, been no evidence tileq to suggest that th

Detendunt is Proposing to sell any asset at an undervalue and

; the reliet cluimed ip Paragruvph 35 o1 the viaintiffs Notice of

Motion hus not been pressed at the heuaring. ln eftect what

I nov have to decide is whether tne Plaintitts are entitled
o i to an Order directing the Defendant o Turnish them with the
bSO - “information Sought in the letter of the 29th February,
) \.' . . . K ,.;h

. ’

A great deal of eévidence was filed on behalf of the

Ylaintiifs ang replied to by the Defendant concerning the

conduct of the receivership by the velendant und the

finuncial strength oj 4

2 Plaintirr bmpanies. Mr. Fitzsimon

says that it ig unnecessary tor me on this motion to decide

the muny issuey of tact that arige on the Affidavits or

otherwise to reach conclusions on them,

and he submits that

his case i5 in ausence & gimple one - ug w matter of principle

the Defendant he 54YS iy under u duty to turnish the

information Sought and the Court shouid order him to fulfil

his duty. The duty he [ays besiuse unider the terms

Dedendunt s teceiver ang Mnager
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is agent ror the Plaintirtss and so u contractual duty as sdjh

agent exiuts to Supply the intormution. Aiternatively and j

independent of contract there is a duty of care owed by the

m’
J
laintift's which obliges him to furnish the

5

Derendunt to the p

intormation sought, In the trurther alternative there is an

8

nt

case in Kngland (Smith Ltd, v Middleton 1979 5 KER 843) oblile

him to account as requested, W

Bet'ore examining these submissions 1 Should refer in "

greater detail to the information which Lhe Plaintiffs say

the Detendant is obliged to give them. The letter of the g

29th Februury 1984 requests that tie tollowing information:-

"1. I'inancial tHanagement iccount for all periods from the

31

1st October 1983 %o date.

1

2. latest Balance Sheet analysed as to:

(a) A1l debtors and stocks

1

(b) All creditors - showing separately pre and post j
rcbeivership preterential creditors. 1

1
‘

2. Details of all tonnuges and cosls orf rawv. materials

purchased since 2Yth October 19835,
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obse d sl

4. Details of refinery programmes gince the «9th October

1985,

5. Details of sules made, by lonnuge price znd commodity

since the 29th October, 1943,

6. ‘The present manufzctiuring/sales rrogramme.

T. Stafl levels by job description to include managemenf,

administration and refinery indicating present and proposed

(it different) and salary/wages levels.

8. Recelver'y estimate of breazk-even point and how

calculuated.

J. iwetuils of all sales und purchase contructs,

10.  Present status of anocunts due to und by

ariging out ot 10CH raw mzterial purchase ong sale contracts

pPrior to the 29th October 19y3,n

The net question vhich now arises is this;

D

Is this information which, as a matter of

Cam

Manager is, ufter 4 months of his receivership,obliged to

give tLne compunyy

The riaintitrs first submission g Lhat the Keceiver is

under a contructunl duty to provide the

toreign traders

law, a Receiver and

requested information,
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The Hecciver derives nig appointme

from the contract entered

treated as the agent of ¢

This provision orotects the

as mortgagees in possession

s between the Receiver and

Silent a8 to the nature o

submit that there is to be lmplied

a8 claimed in the rebruary letter.

this cuse, us is usual, the parties wrreed

nt and his authoritym
1

into vetw:2en the purties, In

|
that he is to be

he mortgagors, the plaintiffs herein,

deventiure holders

rs trom liability-
and establishes the relationshiij
the Company. But the contract isﬁ}
T his duties and the rlaiﬁtiffs hefT

an obligation to accountrT

The amency here is of

course very aiiierent from the ordinary

day in comuerciul transactions. L

tiere
appointed vy the owner in equity of

with the object of readising their o

coeart iy
purpose to curry on the Companics vusiness.
nature of his status is to ve seen trom Lhe

bal
&d

netwithstanding his appointment zs arent

na
ne

liable under contracts ent

incemniiy out of the tsuels) unless tihw

, provides (s. >16 (2) Companies act 1967).
N
=

ot 2 E_‘:

tiie Compunies' assets

-3

tlenCy aurising every

1

i2 Heceiver has been

R

and for this

HI
The exceptionaﬂ
tact that

K

-

o be perso:al%g

ered into by nim (with a right of

contriact otherwise

SR

N



I can find no basis for implying o term into the contract

in this case which would chlize Lhe lteceiver to furnish the

. . 14
information now sought. )

I think that 1he Cempuny hus o right 1o an account from.

& Reciever, as I will point out later, but I think it is an

[ FORNLACT I SRS R

equitable right and that the Plaintifts herein have not a

e s = e i
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right arising from an implied term in the debenture for the

information claimed in their ¥ebruary letter.

S T,

p————

FeGowan v Ganncn (1983 ILit: 516) does

not help their case

PR

on this point. That was oo caue dending with the yroposed
¥ P

sale by a Heceiver of a Compuny’s premiues, "he Receiver

had given informztion about ihe suale to the Companvy's
pany

Directlors, but roi to a Guaruntor of Lhe Sompuny's debis 5

who was challenging the sale. Whilst o that case the
Receiver had vcuchsated informution anbtiocut o si#le to the

Direcctors there is nothing to sugrest that he gave them

details of his trading accounts and the Court was in no way *

concerned with the point raiscd in thig cuse, namely, the

existence of a keeeiver's duty 1o coccunt Lo the Board of

Directors whilst managing the Company': business.




i
.
]
M
'
s

-8~ j

The second basis on which the claim is put forward is tf%t

the Defendant threatens to breach a duty of care which he OFTB

to the Plaintiffs, The argumsnt proceeds as follows, It ig.

said

() that a duty of care lies on the Receiver to take

reasonable steps to get the best posgible price for the |

Company's assets and that this is a duty which he owes to thj‘

Company (see Sitandard Rank Lid. v Walker 1982 3AER 939 and ji

Lambert v Donnelly, (unreported) O'Hanlon J, Sth November 19??:
iy
(b) in Talling to give the information sought the Receiver '

!

is in breach of this duty in that (1) with its assistance

the Company could brepare a scheme of re-construction or

i

1

arrangement which would mean that the price for the assets {L
)

would be greater than that recoverable on & sale in the open I
market and (ii) alternatively two of the Directors of the

Company, Mr. Rebbitte and Mr. Senerio, are interested in

.

purchasing the Companies' asgets ang that if the Company gets”}ﬁ

1

the information sought it will be availuble to these Directorsm5
bl

i
and enable them to formlate a bid for the Company which would:d

1!
L

i
i
i

i ‘i

be higher than would otherwise be obiainea.
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Ihe Recoiver does not, dony bl ne oweg a duty to

the Company usg a#lleged, pui he ur-es tnot, he has not been nor
¥ ’ :

is he in breach of it. A8 to

the sule which has already

|
taken place of bart of the Company's ussety Hr. Fitzsimons |

accepts that the issues of fact surrounding it will be !

determined in other Proceedings and I am not required to

Geegmmts .

€xpress any view on them on this motion.. Ag to the Receiver's .

present intentions, Mr, Fitzsimons agreeq that I do not have

;
to decide now whether us is Stulea in the Alfidavits grounding i
, .
P
this motion the ikzeeiver isg acting muian-ride, The Plaintiffs f
claim to the infermation ig by on the renepay legal !

principles which they claim are applicable and not on any

o

aliegation of #rong-doirg on the Keceiver's behalf, ﬁ
| ¥

As to (i), (the argument based on the possibility of h

g

a2 scheme of re-construction) it is not, in my judgment,sufficienﬂ?
on & motion of this sort for a Cempany nerely to assert the ;ﬁ

pPossibility that such a Scheme would be forthcoming with the 4t

xb
. Y : K
assistance of the inrormution Sought und thot o

H2ceiver is -
i
under a duty to awaii the tormuiution of such a scheme before 5

selling the asgsets. The uncontradictag evidence in this

casc is thut betfore the Heeciver wag tppointed the Directors
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had approacheq the debenture holders,

infermed them of the

Company's Tinuncial difficulties Yoliowing “peculation opn |

the commodity market (vhich hag resultcd in debys of nearfi'

3 ¥ 2 3 4 . )
£4 m.) and the Directiors hag negoticted yijth ‘reditors of

; the Company and Foir Teorunta to geo il s rescue plan coulm™
i

: be implemented, Yoir Teoranta stuted that it vdas not

bprepared to Support a plan because it believed that funding

i

t

e i e

: hecessary o tinance it wa8 not forthcoming. The

wnecontradicted ¢vidence alsg establishoeg that on the 2nd :

I‘Wﬂ
December pip, Rabbitle, tpe Manuging Director or the Plaintifz%

s Company wrote stating tnat "he had pro
N A

POSUis 1o pay off the |
< \‘;fa “Horthern Bank in fuil together ¥ith the Xeceivep's tees"ang |
R . 1’;’ } b

A8t kr. Hooper of the Investment hank of Ireland woulqg contip

the Heceiver about thern, But no broposals yere forthcoming.

either at that tire or since. Nearly five months have elapsed
ﬂ

)

e A o e L

!
Since the Receiver Va8 appointed :ng in the absence of g

: satistfactory explanation for (a) the failure to put forward T

a realistice Scheme, ang (b) as to how the information sought rw

Couid asuiyl in tnsuring that tpe finuneiag backing m.[

hecessury would pe uvailable, ung (c) in the absence of i




satistaclory cvidence to sicu thoet purchiue ot the agsets

under the proposcd ucheme could nwvoia o sale of the assets

or produce a better price than their sile in the ordinary vay,
the Plaintiffs nave not satistied me thut the Receiver is
acting in any way in breach of hig duty io tne Lompany on
the ground I um now congsidering.

The second ground is a different onc. It is said that
if the Company goi this information two of its Directors would
been be in a position to muke a bid for the Company's assets.

But the Compunies' assets h-ve been dvertised for sale
since 11ih llevember, 1983 und wiilut o oofrer was made for

part of the uassets of the sroup nene hiis ever been made for

the Compunies principal assets.

fgain to justify the Court mzking the entirely novel and

wholly exceptional Crder, which is now claimed, it is not

sufficient for the Company to asserti thut the information sought

would produce ithe resuli sugeested, To justify the Court in
holding thael the ieceiver i

1s in breuch i o auty of caere to the

Company it sheuld ve shoun Lhoet ¢vidence in cnpport of the

asgertion is avuaileblc. Trils hus net Leen dcne to my
satisfteetien in this cuse. ne ceeiver i ol ccurse

|
i
|
1
|
i
i

ses cmme.

o e Y



- wvell be special circumstances in vhich, to ensure that the
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prepared to give to the Diroctors the aume information _ "
whish is availuable to other prospective purchasers, He is ™M

J
entitled to make a commercial Judgment in the matter and

]

decide that it wauld not be conducive to procuring an enhanced

rice to give these Dircctors aay more iryormalion. ‘e evidence fal
P g y

short in showing that by so concluding he is in breach of duty

)

The Plaintitfs advanced a second argument to support

the contention that the Receiver is in breach of the duty 7

J
of care he owes to the Company. It is gaid that apart from "
the special faucts of this case the general duty on Receiver 1
and Manager to take reasonable steps to secure the best T
posaible pricc for the Compaunies' assetls includes a duty "to
keep the Company appraised of how the business of the Companym
is going". This is a very tar-rearching proposition,
wnsupported by any authority and I musti reject it. There ﬁay

be 5t price possible is obtained for the assets, trading
,.w

informution since the appointment of 2 lteceiver should be givfl

to the Company's Directors. But in Lhe ubserce of special m]
|

circumstances which might tavourably uttect the price, a

.1
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a Receiver/lanager is not under any duty of care which
involves him in reporting as suggested to the Directors
on his managemen£ of the business.

It cannot be said that a Receiver/Manager is under no
duty to account to the Company whoge alfzirs he is managing
nor did the Defendant so urge in this case. The extent and
nature of the duty and the extent and nzture of the accounts

he must furnish will depend on the Tacts of each individual

case.  Smiths Ltd. v Middleton (1979) 3 all &R 942 illustrat
this point. Ihat was a case in which un zccount was ordered
atter a receivership had come to an end, the Court holding
that as agent an equitable obliguztion to account existed vhie,
had not been obviated by statute. But the Plaintitfs (havin
perhéps been misled by the head-note to the report) are

not correct in tinding in that case w gencral legal
proposition to support their contentions in this case. I

am not required now to lay down any general principles, and I
gladly refruin from doing so. I am merely adjudicating on
the clzim to the detailed information sourht in the letter

of the 29th February. As 1 have said 2 claim to such
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» NA I can ring nothing ?
in the evidence to justify e acceding tq it on this motion.‘j
A8 pointed out $y the Chief Justice jin Campus Qi1 Ltd, v j-
Minister ftor Industry & Lnergy (17th May 1983) Fuandatory ﬁ
Injunctions at the lnterlocutory stage uyre only granteq in ;
éxceptionul cageg and I ugrée Wwith MecGarry g in

H
Ltd. Vv_Sandham (1971) 1 Ch. 351 that on such applicationg
===

the Court must reel gz high degree of assurance thgt at the

trial it Will appear that the Injunction vag rightly 8ranted

[ ]
I feel no such assurance ip this cage wid S0 mug

.

t refuse the
relier claimed,

3

There ig one fing} obscrvation to be made, The Directorsm

i

Statutory duty undep Sections “f;

319 and 320 of the Companies pct 1963 to furnigh g Statement 7}

of Atfairs to the Heceiver This requirement nag not been g

s i

complied with and certainly cannot be regarded ip this cage .f

as a mere formality whoge breach the Court shoulq readily fj

excuse, A Statutory Statement of Al'tajirg veriried by b
Atfridavit jig Specialyy reduired here for a number of reasons;

including the fact that the Uompanijes ! Manzging Director ig
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excess of £9m,

and may be essoclated with other Companies 1ndebted

to the Plaintiffs, and because of the neegq to explain adequately

the status of the debts amounting to g£4m, incurred on speculating

l
f

L
'?
Statement of Affairs brepared by the Directors., The information {

on the commodity market to which no reference is magde in a recent

statutory requirement would in my Jjudgment in any event have B

disentitled them to relier, ot it






