
THE HIGH C O W  

7981 110. 8671P 

P l a i n t i f f s  

and 

m Y  TRAVEL (IIOLDDtGS) LTD, 
AND ADRIAt l  3. IfOPKIHS 

Defendants 

JUDGMENT of Gnnnon, J. del ivered the  IVh d a y  of Novodor  1981 

This  is a claim to recover a sum of 015,896.00 of which the rmm 

of f32,000.00 is the balance of an nlleeedly agraed sum of f56.000.00 

s t e r l i q ,  and the sum of f13,896.00 16 an agreed cnlculat ion Ln 

8 t e r l i r ~  of intorest accrued s h c e  the 7th October 1980. The claim 

is founded upon a l e t t e r  dated the 72th December 1980 addressed to 

the then managing d i r e c t o r  of the p l a i n t i f f  coz~pang writ tan upon 

headed notepaper of the first defendant and sigmed by the oecond 

defendant over the d e s c r i p t i a n m ~ a g ~  director. 5%. pla ld t ip ia  



2. 

e b b  that thLn l e t t e r ,  w h i c h  sets out what  La described as a 
. . 
i : 

by Bray Travel Ltd .  to t h e  p l a i n t i f f  a, is a coatrsct  of guarantee 

by the defendmts.  The plaintiff6 claim that upon the admitted 

default of Way Travel Ltd .  t o  make any payment; a f t e r  the first 

paymant provided f o r  in the schedule of payments the  bulP-nce of the 

amounts is recoverab1.e from the defendants. Tho cleim has been 

contested almost exclusively on t h e  grounds tliat there was a total 

failure of considoration f o r  the  contract through the acts of the 

plainti f fs  amounting t o  repudiation and that  as a coneequence the 

defendants were e n t i t l e d  to treat the contract as diochnrged and so 

is uenPorceable and the money not recovexabie from the defendants. 

affecting the execution o f  the document have t o  be investigated to 

ascertain what inference rrhcruld be dram as to the existence of a 



conaidoratlan t o  support t h e  s l l agod  agreement as an enforceable 

contract, The letter is aa fa l lows:  

"BUY TRAYEL (HOLDnTGS) LTD, 
St. Helen's 
Killarney Road 
Bray 

X . C .  Tribe, Eaq., 
Blanford and Houdret Ltd. 
6 Whaler Street  
London El 

London f 2th Docember 1980 

Dear Eddie,  

This is t o  cert i fy  t k n t  Bray Travel Q Q ~  thc sum of 

~ 5 6 , 0 0 0 . 0 0  aterlFag t o  Blanford mtl noudret Led. The f o l l o w i  

payment echedule has bean agrood by both par t i e s  

1) EIR 16,000.00 today 12th bcember 1980 

2) a R  5,000.00 rednasday 17th December 1980 

3 )  EIB 9,000.00 Friday 19th Ilccomber I980 

4 )  £In 7,500.00 Prfday 9th Jarnary 1981 

5) E I R  ?5,000-OQ Friday 16th January 1381 

6 )  E I R  15,000.00 Frtday 23rd January 1981 

A l l  the8e payments will be by moans of h n k  Certffied 

cheques delivered to BleJlford and Houdret L t d ,  o f f i c e s  o a  

the due date .  Bray Travel Ltd. agress t o  pay intorost  t o  

Blanford and Houbet Ltd. 0.n the suns outstand* at the rate 

of 45 rbove LIBOR. It i s  agreed that i n t e r e s t  shall be 

pnyable with e f f e c t  from 7th Qctobcr  1980. In tho ovont 



, . 

notepaper which had been brought by special  mosaengex from D u b l i n  

the instructions aP the  second d o f e n b i t  f o r  t h o  purpooe of nffording 

evidence t o  t b  satasfaction of t h e  p l a i n t i f f s  that tho first 

wife are the o n l y  shareholders mil d i r e c t o r s  of th first defendant, 

irmnediate cash paynent ba made the suz of E16,000.00 mentioned in .&he 

*+-ha% Brag Travel L t d .  do n o t  meet tho schedule I urrdertako 

t o  guarantee al l  of the  outs tanebg amount due under t h l e  

agxeemcnt . 
Yours slnearely, 

'Ehe l e t t e r  fs fn. the  handmitin&, save for the second defeadant*~ 

signature, of Beath 'Pyrroll  who was f inancial  controller of Elray 

Travel Ltd, and of a group of associated eompanLe.ers including Brag 

Tram1 (~oldings) Ltd. The d o c w n t  was written in tha T m a  LIotel 

in London at or about 7 o'el~ck p.m. on thhs ahaet o f  headed 
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letter was brought to London by the  same mosaenger on the 12th 

December 1980 and wae handed over ~ % t h  the l e t t e r  to Itr. Shimall 

for the p l a l n t i f f a  at the Tara B~tel, London. The f o r m  and terms 

of the l e t t e r  had previously been composed and approved tn draft 

by M r .  Tribe the plaintiffsf managing d i r e c t o r  t o  horn it is 

addressed at the o f f i c e s  in London of tho p l a i n t i f f s  emlier the aame 

d a y .  

It is agreed t ha t  thia claim ahould be determined in accorbnce 

with Xrleh law. Tt i s  ngrecd that no paymoats o t h e r  t h a  the 

E'16,000.00 on the 72th December 199Q were made by or on behalf of 

Bray Travel Ltd, or hy t P a  defendants t o  the p l a i n t i f f s .  It i s  

f urthcr agreed that as against t!le amount claimed z c r e d i t  of 

E8,000.00 is due t o  Bray Travel L t d .  and ahould be set  o f f  pro tanto 

against thc balance a f t e r  deducting t h e  m m  o f  E16,000.00 paid on 

tho 12th kcember 1350. The rate f o r  i n t e r n a t  doscribed in tho 

l e t t e r  as "4s ~ b o v e  LIBOR" refers t o  London Interbar& on l inwy  

rates, and P t  is agreed that upon apply ine  such rates the amount of 

interest accrued on the E 3 2 , O O O . W  ntcrling ninco  7th Octobe r  1980 

ia E13,896 s t e r l i n ~ .  



. ...' 

who shaxed flighi; b o o k h g s  and r~hose zccounts were u d s r  the con t ro l  

The vest* t o  London on the 12th hcember 19E0 oZ the  sccend- 

named defendant and llr. Tyrre lZ the financial controller of the 

Bray Travol group o f  companTsa %as a s t ep  in the course o f  nogotiations 

I 

6 .  

The p l a i n t i f f  company has i ts  registered off ice in London and 

is engaged as the commercial m d  sales egent in G ~ a t  h i t a h  and 

Ireland of Aviaco the  Spgnf nh afrl inc.  Eray Trzivel Ltd. was a 

t r ave l  agency which had e q a g e d  Aviaco planes for n prueramme of 

wbter season flighta t o  and from Dublin between dctoher '1980 and 

mid-April. 1981. The book-lry! of such flights and pqments f o x  thaem 

were made through the agency of t h e  p l a i n t i f f s ,  Bray Travel Ltd. 

and tho first defendant together n i t h  three or four other cornpanlea, 

u a h g  the words '%ray Travel" fn t h e j r  m e e , c o n s t i t u t a d  a g r o q  

of lfenth 'Pgrrell. In Deeenbor 1980 the first defendcant was the 

only one of: thia group of c o ~ p a n i e s  which could ham been shown 

to hdve a t x a d l n e  prof  I t  and oam c a p i t a l  a s s e t s  of valuo f reo of 

The meet in& in %adxLd between Lr. Hopkins and 
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Mr. 'PyrreU, d t h  S & O ~  Calle jon and sexor Capaldo of Avirrco took 

place following discussions between the defendant Kr. Hopkbs  

and I&, Tribe of the pla int i f f  comp- Fn London on the 10th 

December 1900. The pwpoao o f  these meetings nn(2 nego l i n t i ons ,  

which were sought by Bray Trwel  Ltd.  and Mr. Hopkins, waa t o  

revise for a temporary poriod the terms of payments t ha t  hod been 

prescribed in the  o h e t e r  agree~ent datod the 24th June 1980 by which 

Aviaco planen were t o  transport traffic f o r  Bray Travel  Ltd.  betwean 

the l e t  November 19h0 and the 19th A p r i l  1981. Inoluded in this 

programme were f l ights  on the 74th lhcenber 1980, the 2 l s t  December 

1980 and two flights in January, t w o  f l iats  in February and t w o  

f l ights  in blaxch 1981. For each of these the charter  price por 



8, 

averaged E38,585.00. The evidence, which was n o t  precise on this 

matter, indicates that f o r  s number of reasons, sonc of which were 

beyond the control of Bray Travel L t d . ,  that company was unable to 

maintala the rate of fncome within the necessary time t o  provide 

the advance payments Fn accordance with the t e m ~  of the char te~  

agreement, Tho plaintiff a had no authority t o  make or vary on 

behalf of the ir  prhcipals ia Itadrid a c h a r t e r  agraemont with Bray 

Travel L t d . ,  and v~hon Fa. Iiopklns and tlr. T y r r e l l  presented 

proposals  for  tha t  purpose at London on 10th December 7980 they 

were referred t o  & b i d .  Prior to going to London on the 10th 

December tar. Kopkhe had requested f r o m  the Irldl Intercontinents1 

Bank in RublFn a bank gumanteed credit to the amount of 60,000.00 

f o r  the noxE f o1lowi.11~ weolcend 13th and 14th Ibcember vrould not be 



w5thdrawn notwithatandfag the absence of advanco payments, Tho 

further purpose o f  the mee tfn& b v o l v e d  providine ecceptablo 

securi ty  for payment8 b respect  of tho romsining lhcomber and 

followin& Jmuary flfghts b l i e u  of advance payments as required 

by the charter agxeement. The purpose of the v i e L t  t o  l a d r i d  was 

achieved in the scsse only that the Aviaco rep~esentatives g a w  

verbal assurances that advance payment would be w&Lved and the 

flights not dtltdrawn if thore was adequate security shorn f o r  the 

payments. A ~ a c o  were agreeable to accept a b& gumatee  to an 

amount af E60,000.00 on the Ilne8 of tho cpceiinen furnished by 

Irioh IntercontFnentaX. h k  which was "to be in our honda early b 

the io1Zawingwsek"as a t a t e d  by ~ e s o r  Callejon inevidence .  The 

terns of the specimen bank guarantee viere sent  by telex t o  the 

p l a i n t i f f a  and discussed on the phone with tthern by ~ e & r  Capaao 

on tho I 1 th bcember 1980 , the dey of the meeting in gadrid. 

Mr. Hopkins and Pz. Tyrrell mere informed tha t  the  bank guarentse 

mould have t o  be executed and dellwred in Dublin ~ ~ L t l l  azl A ~ i a c o  

representative who would go t o  Dublin when informed that the bank 

guarantee waeavailabla for axecut i i~n  an6 delivery.  I n r e s p e c t  of 

the more b e d t a t e  flights booked for  the intervening period the 
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Avj.aco r ep re sen ta t ives  accepted t h a t  the amounts of a deposi t  

c r e d i t s  der ived from p r ~ v i o u s  and pendfng f l i c h t s  would probably 

exceed i n  value the f l i e h t  cllarges f o r  the two flights due at the  

weekend 13th and 74th December 1980. Xx. IIopkFns and M r .  Ty r re l l  

were not  ab l e  t o  give prec ise  d e t a i l s  of these ca l cu la t ions ,  and 

kviaco were dependent on the  p l a i n t i f f s  for information upon such 

d e t a i l s .  However, agreenent was reached in l!adrid t h a t  i n  

rospoct of the weekend fllg!!ts ( f o r  tthich the bank guarantee would 

ba too l a t e )  advance payments would be walved and the  f l i g h t s  irrould 

not be vithdrawn if  the accounts showin8 the  c r e d i t s  claimcd should 

, \  ; 

f u r t h e r  verba l ly  agroed t h a t  payments f o r  t ho  l a t e r  f l i g h t s  up t o  ' ! : I  - .  i : .  
. .. 

, . -. ; ;: . j  ' .  
, . 

I f . . 
mid-Januarj should be secured by c second bsnk guarantee up t o  1, i!, i :.I . ?  

1. .! 
E70,000.00 in value to be obtajned scvern l  days a f t e r  the  f i r s t  2 ! 

- 
&uarantee f o r  C60,000.00. Senor CaUejon aaitf i n  his evidence: 

"Be montiuned C60,000.00 f o r  first g w a n t e e  and than 

seve ra l  days l a t e r  another f o r  E70.000.00 t o  carny on t o  

mid-Januery and then continue as beforo. T l l i s  w a s  e 

temporary arrangement. Y171cn I say c 3 n r l f y  accounts I 

moan t o  c l e a r  up  for me u:bat mas dl~e t o  U S  he p a y h e  



"our agents  f o r  u s  and  g e t t i n e  c r cd i t s . "  

-3 

I n  cross-examination the  e v i d e ~ c e  of Senor C a l e j o n  was: 

"He mentioned something about E10,000.00 f o r  eoch f l i g h t .  

There were e i g h t  f l i g h t s  t c  mid-January. Both guaraatees  

would cover these. I mas not c l e a r  t h a t  we owed C49,000.00. 

Our London agents  would c l e a  u-i, t h e  whole accounts. We had 

agreement i n  p r i n c i p l e  on two  t h ings  - the bank guarantees  

and t o  c l n r i f y  accounts.  ;Ye d i d  no t  know w h a t  c r e d i t s  were 

due t o  fropkinn nor  what was due t o  u s  from jlopkins per  

Blanford and Houdret." 

During t he  meeting in Madrid ~ e z o r  CdLlejon telephoned 

Mr. !Crib% the p l a i n t i f f s '  manag% d i r e c t o r  and go t  confirmation 

that ' thoro were c r e d i t s  due t o  Bray Travel  Ltd. of m o u n t s  

approximating those claimed but t he re  were a l s o  d e b i t s  t o  be 

ca lcu la ted  bocause f i v e  chcques f o r  coxe ~ r e v i o u s  flights had not 

been met but  the  amounts had been passed on by Bl&ord a d  Bondret 
I 

to  Aviaco before it was found that payni?nt: was not  being nade . I n  

r e l a t i o n  t o  the agreement i n  p r Jbc ip l e  reached Fn 141?,0rid there  were 

two ma t t e r s  of Importance upon vhic2i i t  was not  posoible t o  reach 

i 
a oa t i s f ac to ry  degroe of precis ion.  In t h e  f i r s t  placo it was no't ; 

i: I ,  i 
i . ,  

po3giblo t o  agree how mucl~ prociocly ~1a3 the value of  the c r c d i t s  
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, -  . 

7 2. 

5.n favour of Bray Travel Ltd. v,hich were accepted as secu r i ty  for 

payments f o r  the f l i gh t s  of the week ending 13th an3 14th December. 

In the second place i t  vtas not  poss ib le  t o  agree a da t e  on which 

the f i r s t  bank guarantee v~oulcl be executed and ava i l ab l e .  Because 

a second bank guarantee had not  been en f i c ipa t ed  before the  11th 

December f u r t h e r  nego t i a t i ons  with the bank becam necessary. A s  

t o  the f i r s t  ~ a t t e r  i t  mas agreed i n  a d r i d  t h a t  Kr. Hopkino would 

satisfy Blanford and Houdret and the l a t t e r ,  as zgents  for Attiaco, 

had the duty t o  be s a t i s f i e d  on t h i s  rzatter. As t o  the second 

matter i t  does no t  appear from the evidence that a,?y func t ion  m a s  

given by dviaco t o  Blanford and Zoudret o ther  than  t o  inform the 

pr inc ipa l0  when e r ep re sen ta t ive  would be requi red  i n  Dublin, 

ldr. Hopkino having agreed i n  L:ndrid t o  arrnpG8 t h i s  through Blanford 

and Houdret. 

I t  w a s  necessary t o  consider i n  d e t a i l  tho evidence r o l a t i n e  

t o  t h e  meeting i n  Madrid i n  order  t o  e s t a b l i s h  the con to r t  o r  

circumotancos which governed tho making of  the cont rac t  the  oubject  

of t h i s  claim. A t  tho meeting in London on t h o  12th Lkcember 1960 

Mr. Tribe,  tho p l a i n t i f f o '  ramacing d i r e c t o r  end h?r. Hopkins 
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discussed w h a t  had been arranged i n  Madrid, and their evidence 

does not  i nd ica t e  any d i f f  eronce or misundorstending be twoon thorn 

as t o  v!xit had taken plnce,  and v~hnt had been discussed and 

verba l ly  agreed i n  itladrid. But  IGr. iiopkinn and !8r. Tyrroll had 

ar r ived  in London d b e c t l y  from &:adrid and had no more ma te r i a l  

with them than they had had i n  Pdadrid t o  c l a r i f y  accounts. They 

expected that a l l  the necessary i n f o r m t i o n  mould be ave i l ab l e  a t  

the  London o f f i c e s  of i3lanSord and Houdret a8 agents  o f  Aviaco. 

The necessary infor imt ion  =as not r ead i ly  ava i l ab l e  and i t  was 

agreed t h a t  i t  would take so much t b e  t o  " c l a r i f y  the accountslt 

t h a t  t h i s  mat te r  should be deferred t o  a date  t o  be arranged a f t e r  

Christmas. However, Blanford and Houdret requi red  that Bray !l!ra~~l 

Ltd. discharge immediately a dobt incurred as a l i a b i l i t y  f o r  money 

paid by Blanford and Houdret t o  Avlaco on behalf o f  Bray Travel Ltd. 

which the l a t t e r  hnd not  pa id  t o  the p l a i n t i f f  3. Blanford and Houdret 

claimed a sum of 276,000.00, but Xr. iiopkino and Mr. Tyr re l l ,  while 

admit t ing money vrne duo by B r a y  Travol Ltd. t o  Blanford and Houdret 

c laiued t h a t  t h e  bal<znco a f t e r  c r e d i t s  d i d  no t  exceed E40,000.00. 

A contontiouo diocuosion on thcno d i f f e rences  preceded =d l e d  np t o  
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were i n s i s t e n t  t h a t  tha indebtedness of Bray Travel  Ltd. t o  them 

be discharged at that meeting by immediate payment, I accept the 

evidence of the second defondnnt t k r t  iiir. Tribe d i d  threa ten  t o  

withdram the Avinco f l i g h t s  f o r  the week ending the 33th and 14th 

December if the Dlanford and Houdret c l a b  was not net .  Bocause 

t h e  matter  of c l a r i f i c a t i o r i  of the Bray Travel Ltd. accounts with 

Aviaco as arranged i n  !Jadrid had not then  becn dons, a l though 

defer red  by agreement, the p l a i n t i f f s  could have c a r r i e d  out  t h i s  

t h r e a t .  Under t h i s  pressure I l r .  !Iopkin.s and !,k. T y r r e l l  d i d  

negot ia te  f o r  the  discharge of t h e  Bray Travel Ltd. debt t o  Blanford 

and Houdret and adopted the s : ~  of £56,000.00 n i thout  v e r i f i c a t i o n  

as a compromise n m o u ~ ~ l  and t h ~  deferred paymonto as l i s t e d  in  the 

l e t t e r  of the 12th December 1980. There was no evidence t o  

imply t h a t  l e g a l  proceedings f o r  recovery of t he  money claimed 

were a t  any t b e  contemplated. 

Although the p l a i n t i f f  8 '  mnnngiw d i r e c t o r  telephoned s e L r  

Callejon i n  Eladrid on the 12th Docea59r 1380 r epo r t ing  on t h e  

i 
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c h r i f  i ed  the  Aviaco accortqtn nor t h a t  he had obtained tke cont rac t  i 
):I;. i 1.6 . . 

upon which t h i s  claim i s  now brought. Pfie only re ference  he made i l l  
I f f :  - .  

t o  t h i s  aspec t  was t h a t  " things wore s a t i s f a c t o r y n  o r  t h a t  *la 1 : f  , 
f: * 

l r  i 

! i,, ; 
1.1;  

s a t i s f a c t o r y  arrangement was fcndc". The statement made by &. Tribe 1 .I+ 
! . '  

i,i? 
t o  sezor  Calle jon on the  12th  DEcemher 1980 t h a t  thinga were I t :  1 11.f ; 
oa t i s f ac to ry  o r  t.ht a sa t i -dac to ry  arrangement was made, bein& 1 fi ., - j ;; -- : 
made without referonce t o  the  ncgot la t ions  about Blanford and Houdret 's  : 

own claim aga ins t  Bray Travel Ltd.,  mnt have conveyed t o  Aviaco 

1:: , .. I '  t h a t  Bray Travel  Ltd, had s u f f i c i e n t  c r e d i t  t o  permit waiver of the  , . J 

requirornant of advance paymento for the weekend f l i g h t s  of t h e  13th 

and 14th December and t h a t  theso f l i g h t s  should not  be ~ i t h d r s v m .  

The evidence shows t b t  fol lowing Zr. Tribe ' s  r e p o r t  t o  Aviaco on 

/ 

the London meeting of 12th kcember 1900 the ocly m t t e r  about which - 

Aviaco t h e r e a f t o r  was concerned tras the time vihen a representative 

should t r a v e l  t o  Dublln t o  take dc l ivcry  of a properly oxccuted 

bank guarantee f o r  E60,OCO.OO as s e c u r i t y .  f o r  t h e  subsequeat 

I"" 
Deceiober f l i g h t s  Fnc lud iw  those of the 20th and 21st  Deceriber. 

i s  no evidence vfldch i n d i c a t e s  o r  supports  any inference t h a t  the 

p l a i n t i f f r ;  had m y  e u t h o r i t y  from Aviaco on tho  12th Docenber 1980 :-, 8 
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t o  cancel any of tho f l i g h t s  if they avore s a t i ~ f i o d  on t h e  matter  

of c l a r i f i c a t i o n  of the accouats ,  As agents f o r  Aviaco the 

p l a h t i f f s  undoubtedly had the  duty t o  a s c e r t a i n  and r epor t  if and 

when t he  f i r s t  bank g u s ~ a n t e e  would be a ~ a i l a b l e  f o r  execut ion and 

j i' ; 
del ivery ,  but  there  i s  no evidence ths f  the  defendants had express  1 3  2 1 !> : . 

[* ,? , 
o r  lmpliod a u t h o r i t y  t o  withdraw on b e l ~ a l f  of Avinco c y  of t ho  1 rfi 

I !' - 
1 

f l i g h t s  which were dependent upon tbs del ivery  of thnt bank guarantee. ! I I *  

. i 
r r '  1 

The only i n s t r u c t i o n s  received by t h s  p l a b t i f f s  from Aviaco by 

Priday the  12th December 1980 were thnt  a b a d  gumantee f o r  

' : 
e60,000.00 w a s  t o  be obtained e a r l y  t h e  f o l l o v i n g  week and no da te  1 j 

[ .  i 
. i :  :: 

was spec i f ied  nor had any been agreed upon i n  tbdric?. No agreement 1 tb 

: 1 
fj ; 

, a  1 
was reached o r  indeed sought on Friday t he  12th December as t o  

< p 1 
. I 

when the f i r s t  bank guarantee sould be available. 3.r. Tribe i ". 
' 1  1 

I 

agreed i~ h i s  cross-oxaafnztion t h s t  n e i t h e r  3's. ilopkins no r  

M r .  Ty r re l l  had t o l d  the p l a i n t i f f s  that th3 bank gumantoe would bo 
, . 
J. be ava i lab le  on any p a r t i c u l a r  da te ,  and t h a t  no one had arraxqed :: .; 

f "  .' e, i,. i 
a "planned meotingtl i n  Dublin on the 16th December. I aa s a t i s f i e d  8 I:: i 

i 1 ,  
by the  o r a l  ovidence given by tke r~i tnesses  f o r  the p l a i n t i f f s  

as well  as for t h e  defendants that t3e o t a t cnen t s  i n  the t e l e x  
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17. 62, s . 

i! , . . 
~ e n t  by M r .  Tribe a t  10.21 on Tuesday the 76th hcember t h a t  a j j  i 

m e e t h g  f o r  t h e  16th December had been arranged and that agreement 

t o  have o r  d e l i v e r  a bank guarantee on t h a t  da t e  a r e  untrue. I 

1 . 1 .  .' i am s a t i s f i e d  from the o r a l  evidence t h a t  the statement i n  the t e l e x  1 ;  , 
1 l r  
1 !; 

sen t  by k f r .  h i b e  a t  18.08 on Tuesday the 16th  h c e n b e r  t k n t  agreement 
,/ . ., 

5: I 

t o  have a bnnk gumantoe ava i l ab l e  on Tueoday tho 16th wao reached 
1 ; .  : , ': . 

in Padrid m. repor ted  so t o  have been on Friday the 12t3  December I .  

r i .  
) il I 

i s  a l s o  untrue. I do not  bolieve t h ~ t  M r .  Tribe e i t h e r  i t z i o r ~ e d  
ii j , .. . 
:.L' 
b. 
:;4 4 - 

h i s  p r i n c i p a l s  i n  Lladrid of any supposed time lhit f o r  making the 8 
! { .  I : :  * -  

bank guarantee ava i l ab l e  o r  obtained t h e i r  a u t h o r i t y  t o  extend 

such time limit p r i o r  t o  18.08 on the 16th December 1980. I bel ieve 1 $' 
1 %  , . . 

! 
t he  statement i n  t h e  t e l e x  of that time a ~ d  date implying E U C ~  'i 

: j  . 
1 i 

au tho r i ty  i a  a lno  untrue. From tho evidence of senlor Cal le  jon, 1 1  
r !  

, . 

which I accept  as t r u t h f u l ,  I f i n d  a s  f a c t  t h a t  u n t i l  tb mo,lning 

of Wednesday the  17th December 1980 Aviaco were not  a m r e  of any 

i nd i ca t ion  being given t o  Bray Travel Ltd. that t h e  f l i g h t s  booked 

f o r  the  fol lowing weekend and l a t e r  f l i g h t s  would be a i thdrann ,  nor  

was he aware that aiiy time l i m i t  f o r  producing tho bank guarantee 

I: 4 

I 1 F ,  had been lmposod o r  that there  was a.v reason f o r  30 doing. I a5 L .  
4 8 1 \ . .  
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satisfied t h a t  on t h a t  rnorniw of i'kdnosday the 17th December 3980 

k'n'or Cs l le jon  did au tho r i se  t53 ~ i t h d r a - a 1  of thoso f l i g h t s  if the 

bank gusrantee was not  Lcovm t o  be ava i l ab l e  by noon on that day, 

but  t h a t  he agreed t o  defer  t'nis stop un t i l  af ternoon t h a t  b y  a t  

the  suggest ion o f  b. Tribe. I be l ieve  t h a t  S P ~ O X  Calle jon 

and that he au thor i sed  t 3 e  withdracal  of f l i g h t s  on the  17th December 

only upon the  suggest ion of Kr. !tribe. 

Having regard t o  the f a c t s  and circumstances as knoom t o  the 

p a r t i e s  t o  t h i s  con t r ac t  made on the  12th Decombor 1980 I beliovo 

by Bray Travel  Ltd. t o  discharge its indebtedness a d  by Bray 

( a s  represented)  of Blanford and Houdret t o  insist upon ~ d t h e a - n g  

the f l i e h t s  because o f  t h e  non-c la r i f ica t ion  of the accounto. That 

is t o  say t he  c r e d i t s  due by Aviaco t o  Bray Travel Ltd. were being 

accepted by tho plalnt . iPfs  ao sufficient t o  satisfy Avinco conditions 

f o r  tho purpose of waiving the requirements of advance paynents f o r  
F' 
\ 

the weekend f l i g h t s  of the  13th and 14th Deconber and so em~ring 
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t h a t  sucli f l i g h t s  would not be withdrawn. AT1 tke  r5 tnesses  

s t r e s sed  t h e  importance t o  the passenaer traffic, t o  t h e  a i r l i n o ,  

arld t o  Bray Travel  Ltd-  of keeping t he  flights going and ha+-ng 

that as t h e i r  primary i n t e r e s t .  The i n s i s t e n c e  by the  p l a i n t i f f s ,  i r 
i i  r 
1 1  i . .  i 

under t h r e a t  of s t o p p h g  the  f l i g h t s ,  upon e e t t b g  inmediate 1 $ j , . - ' .  
e. 
i: -, diechargo of t h e  debt  than due t o  ?horn lcodn t o  tho necessary 1. 0 1; ..+: .; 
?: ,: 

I 1: inference t h a t  t he  implied assurance t h z t  the f l i & t 8  vrould not  be 
i 

I. ; .> 
.A" 

withdrawn v,as the r e a l  considerat ion f o r  t h e  promises t o  pay and t o  i! . 3: , 

i' ". . . 
~ u a r a n t e e  c o n t a h e d  in tho cont rac t  made on the  12th December 1980. ...,.; . , 

t .  
! 

To me the  circumstances as disclosed by the evidence lead t o  the I 

-. 5.; 
a j . ;.. 

t, 

inference t h a t  the  agreement f o r  deferred payments f o r  indebtedness h ,,>- ti 4 
7 - 1 .' - .  , % . !  'I , - i ; ; 8 i : '  C + ' . 'P 

incurred i n  the cource of the mutual bus iness  r e l a t i o n s h i p  w a s  -. ,, . . 
tj 

- 11 ,. :' 
I .  . ;,<. 

dependent i n  the contemplation of both pcu t io s  upon the continuance ' I k- ,: 
..'_I, , ; , ;  . . 

1 
a 

of that business  and the maintenance of the p r o g r m e  of f l i e h t s  , L . - 
-L  . 

I , .  . 
i . . 

as a r r q e d .  I n  these  c i r cuns tmcos  i t  ~nolns t o  me the sendin& , . 
1 1  . 
. .; " y . by t h e  p l a i n t i f f s  of the t e l e x  of 10.21 on tho 16th Dccenber 1980 ;: 

without tho au tho r i ty  o r  knowlodge of Aviaco, the i r  principals, 

WOE so  incons ln ten t  with the cont rac t  made f ~ r  the* own bene f i t  

on t h o  12th 1)ocornbor 19E0 a3 t o  moun t  t o  n r%nuacia t ion  of thzt 
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On the 16th Decezlber 1980 nere i m t m t h i u l  i n  tho* content i n  

mater ia l  r e spec t s  and nere sen t  i n  purported e x o r c i ~ e  of an 

os tens ib le  au tho r i ty  which the p l x i n t i f f s  then  did not i n  f a c t  

the h o v i t a b l e  and only c o n c l u ~ i n n  t h a t  the defonhnts  were 

e n t i t l e d  t o  t r e a t  as discharged the con t r ac t  requi r inE the 

further paymohts s e t  out  in the l e t t o r  of 12th kcember 1980 upon 

whlcll the p l a i n t i f f s  claim i n  t h i s  ac t ion .  ~t is my conolusion 

t h a t  this con t r ac t  upon v~hich t h i s  cla i .  is founded yjas diechargad 

On the lGth December 1geO by the vmrruneful a c t s  of the p l a i n t i f f s  

and I dismiss  the claim. 

With cos t s .  
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