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T32 EIGH COlEiT 

A ~ D  TIIZ P,SOPERT~ V X L ~ S  (AWIT?&TIO:;S km APPEALS) 
ACT 1960 

A ~ I D  THE HOUSIXG ACT 1966 

AIlD T B  ARBITRATION ACTS 1954 r ' ld  1980 

AID ?H5 DUSLEl COU?!!I!Y COUXCIL COLlPULSORY PEkC.SASZ 
(TYEOY NORTH KILiUUUG3/TSDUOG~/GEE1EILU) 
ORDER 1973 

i Xi?D CO2i?I?UTIO!I OXlER DATZD TEE 1 2 t h  DAY OF U Y ,  1975 

Ji 
I Judgment of &. J u s t i c e  Eazr innton da ted  t he  2nd d e s  of tiazch, 1986,. 

. na 4 1 

The P l a i n t i f f  is t h e  P l ~ n n h g  Author i ty  an8 S e n i t a r g  Author i ty  
C 

f o r  t h e  Count7 of Dublin. 

w 

Tho f i r s t  n e x d  DefenCant c12i3s  & f e e  s b p l e  F n t e r e s t  in 

I possess ion  Fn c e r t a F n  Iznr?s c o n s i s t i n g  of approximately 1 2  e c r e s  in " 

, t h e  townland of Ki lnawnagh  and 3zron.y of Uppercross c o n t a h e d  in 

P o l i o  4659 of t h e  E e g i s t c r  County of Dublin,  which land is being 
m 



acqu i red  by t h e  P l a i a t i f  f zs t = e  Acc_uLrizg A u t h o r i t y  u d o r  t h e  

Dublin County Council  Congulsory P u r c b s e  (Tynon Noztt: K i l a a n n g h  

The second nzaed D e f e o d a t  i s  e. p r o p e r t y  e ~ b i t z z t o r  who, a t  

t h e  r e q u e s t  of t h e  f i r s t  named Defendaqt, was n o n i z t e d  by t h e  

Land Values Reference Committee t o  a r b i t r a t e  between the  f i r s t  caned 

Defesdznt and t h e  P l a i n t i f f  2s t o  t h e  coapensat ion t o  be p a i d  by t h e  

P l z i n t i f f  f o r  t h e  c o n y u l s o r ~  a c q u i s i t i o n  of h e r  i c t e r e s t  i n  t h e  

l a n d s  i n  quest ion.  

The a r b i t z z t i o n  proceedeci be fore  t h e  secozci n ixed D e f e n d z t  on 

t h e  7 t h  day of PeSrrzerg 1983, t k e  236 l a g  of X Z J ,  1983 22d t h e  1 8 t h  

day of Noveaber, 1383. I a n  s z t i s f i e d , z n d  L ~ d e e C  t h e  p z r t i e s  

a g r e e ,  t h a t  t h e  t a k i n g  of evldence hzd concluciel on t h e  2x25 day of 

b y  1983 ~ n d  t h a t  each p a r t y  hsd c losed  h i s  c a s e  s r l j j e c t  t o  one 

ou t s tand ing  p o i n t  of l a 7 .  Tte  ou t s tand ing  m t t e r  wi?s nhe thcr  t h e  

a r b i t r a t o r  shou ld ,  on  t h e  b a s i s  of t h e  evi2ence tendered,  s t c t e  a 

case  f o r  t h e  opFnion o f  thLs Court on e p o b t  of le~. The 

z d j o u r m e n t  v:cs t o  e,xi3le t h e  Co&,?tg C o - ~ ~ c i l  t o  p rczzre  a C r r f t  of  

the case  s t a t e d  an2 t h e  h c e r i r g  o n  the  18th of Bovezber 1953 w s  f o z  

i 
t he  p=pose of considcrL.?g t h e  c z s e  s t a t e d  end considerFng l e g z l  
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a r g m e n t s  or; ~ h e t h e r  t h e  e r b i t r z t o r  should o r  should n o t  s t a t e  z 

czse .  In  t h e  evea t  t h e  a r b i t r a t o ~  decided n o t  t o  s t a t e  e case.  

I n  t h e  p r e s e n t  proceed*.gs t h e  Coc?ty Council  seeks an o ~ d e r  

u n t e r  S e c t i o n  35 of t h e  A r b i t r z t i o n  Act 1954 d i r e c t - k g  t h e  

a r b i t r z t o r  to s t a t e  a c a s e  on t h e  p o i n t  of l z ~ t  i n  ques t ion  a d  a l s o  

e n  o r<er ,  i n  t h e  n c t u r e  of en o z t e r  of mandamus, d i r e c t h g  t h e  

z r b i t z e t o r  t o  t e a r  f u r t h e r  evidence rrkich t h e  C o w ~ t y  C o ~ ~ c i l  v i s h e s  

t o  edduce a t  t h e  e r b i t r r t i o n .  

Tke b a c k g z o u d  t o  t h e  c z s e  i s  a ~ u s u a l .  The Plaintiff i s  8 

f r z i l  a d  e l 0 e ~ l j  ledy.  She r a s  only r e g i s t e r e d  z s  otmer o f  t h e  
~9 

1236 ir. ques t ion  02 t h e  1 6 t h  of Ju ly  19eO. The previous  oq.mer, 
' r-l 

P a t r i c k  Kzvzacgh, kad d i e d  on t h e  1 4 t h  of Decenber, 1972 b u t  a 

p r o t z a c t e d  p roba te  s u i t  t h e n  ensued and t h e  c l s i m z t  \#:as uncble t o  , 

e s t z b 1 i s h  her  t i t l e  t o  tke  l e n d s  ~::til a f t e r  t h e  Judgnent of 

Lir. J u s t i c e  C o s t e l l o  d e l i v e r e d  ox t h e  24th  of Octo5er,  1978  

i n  t h e  case  of Eealv -v- L r o ~ a  (l975 Xo. 4 3 6 d  whereby a purpor ted  

w i l l  reCe i n  favo- of t h e  Defezdect nzmeC i n  t k t  s u i t  v:zs 

c o r d e ~ ? e d  by t h e  Eigh Corct  a22 an e a r l i e r  w i l l  L? f a v o c  of t h e  

'31 c l a b i a n t  ass e s t a b i i s h e d .  

i~leezivrhile, without t h e  kno-:!ledge o r  consent  of t h e  c l a i z a n t  , : ~ 1  

f. 



I 

1 a s t r e c g e r  ;.:as u s i n g  t h e  lz.?Cs f o r  u n . a u t h 0 r i ~ e d  d " ~ p k g .  The 
I .  

I c l n i ~ n - t ,  a s  o r i g i ~ i l y  s t a t e d ,  :7as n o t ,  i n i t ~ a l l ~ , e s a r e  t h a t  t h i s  

4 
I 

d m p b g * v r a c  t n k i q g  p l a c e  b u t  t h e  County Council  r:cre aq:.are of t h e  

2 ,  d m p i n g  anb, f o r  some g e a r s ,  took r,o s t e p s  t o  ? reven t  i t .  A f t e r  I 
I 

4 t h e  c l n b a n t ' s  t i t l e  hzd bee2 e s t a b l i s h e d  i n  1978, a r e l a t i v e  of 

hers,  a Ur. McCourtney, at tez?.pted,  u-?successfully, t o  s t o p  t h e  duaping 

and ultinzte3.y e a t e r e d  i n t o  a =  egreeneat  i3 Decea3er 1979 unaer tyhich 

t h e  dumping was t o  be c o n t r o l l e d .  Only t o p s o i l  o r  s u b s o i l  w a s  t o  

be d u q e d  and t h e  P l e 5 n t i f f  was t o  r e c e i v e  E l  13 r e s 2 e c t  of eech 

I >  I I \  
' '; .- ., I ,  

., l o a d  d ~ ~ e d .  

Pl 1973, t h e  C o ~ * i r n a t i o n  Onder was mede i n  h y ,  1975 ond t h e  Not ice  t o  

'4 
T r e a t  is  d a t e d  t h e  2 9 t h  of Uay 19S0. The Colt?ty C o i z n c i l , t f ? o u g h a ' ~ ~ ~ ~ e  

f o z  mzny y e 2 r ~ o f  t h e  unzu thor i sed  c!mping, d i d  n o t  do mythy* t o  
: j 

preven t  i t  mt i l  t h e  en6 of 1960 wher a n  e n l o r c e ~ c z t  r o t i c e  was 

served.  

The purpose of t h e  Con3ulsory 2lz-cb~se Order xes t o  enable  t h e  

County Council  t o  a c q u i r e  t h e  l a n & f o r  road develo;ne~?t e-.d e z e n i t y  

p e r 4  l m d .  A s  n r e s u l t  of t h e  unzuthorisec? d n 3 3 h g  t h e  

o f  t h e  l z ~ t s  Tas c b z g e d  be taeen  t h e  d a t e  o f  t h e  

'! < .:. ,.- 
Pi' ..;* 

I 

C* . . . . . .. .. . - .  
.. .. . . ;; 
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Compulsory Turchzse Order P a  1973 and t h e  d a t e  of t h e  Xotice t o  

T r e a t  on t h e  29 th  of Iky 1980 end =as agn in  a l t e r e d  bet:veer, t h e  

d z t e  of t h e  Not ice  t o  P e a t  and t h e  ogenizg of t h e  a r b i t r z t i o n  

RI 

on t h e  7 t h  of February 1983. The p a r t i e s  egreed t h a t  es e r e s u l t  

of the  unzuthor ised develog=eot sone .120,000 cubic  metres  of 

m e t e r i a l  had been dumped on t h e  l a n e s  of which soce 90,000 cub ic  ,' ' 

rml 

metres k d  beer. & u s e d  before  t h e  Xotice t o  T r e a t  a-d some 30,OCO I 

"7 

cubic  metres  t h e r e z f t e r .  Again i t  ;ias agzeed t h s t  the  c o s t  t o  t h e  

County Couaci l  of renovi3g t h i s  n z t e r i a l  would be C3 p e r  cu5ic  

metre o r  soce  E360,OOO ia a l l .  

Xoviever t h e  p r o b l e 3  f z c h g  t h e  e r 5 i t z a t o r  %zs t o  va lue  t h e  . mm 

l a n d s  zt t h e  d e t e  of t h e  Xot ice  t o  *eat. An i s s u e  &rose be taeen  

t h e  p e ~ t i e s  es t o  whether o r  n o t  t h e  l a n d s  were s u i t c S l e  f o z  

r e s i d e n t i a l  develogaent  o r  whether they  shou ld  be value2 merely as 

open space. R e s i d e n t i a l  developnent d i 2  n o t  r e q ~ i r e  the  r e a o v a l  

of the  spoil b u t  t h e  presence o f t h e  s p o i l  on t h e  l a n d s  would 

c r e a t e  e x c e p t i o r a l  development c o s t s .  The c l a i s n t s  value? 

valued the  l e n d s  f o r  r e s i d e n t i a l  developnect a t  CSS,CCO b u t  

m 

conceded t h a t  a sua  of C140,OOO lvould have t o  be deducted f r o a  t h i s  

f i e m e  f o r  e x c e p t i o n a l  development c o s t s .  On t h e  b a s i s  of open 



space he valued t h e  l e = d s  e t  E!?6,000. Those f igv=es  were n o t  

chal lenged by t h e  Com5g Co~:cll nho d i 2  no t  c a l l  any evLdence on 

value .  
i 

The p a r t i e s  a p ? a r e n t l y  acce?ted -+the q u e s t i o n  of whethe: t h e  

? lzL? t i f f  would g e t  the r e s i d e n t i a l  vz lue  of t h e  l a d s  o r  t h e  

ogen space v a l u e  of t h e  I z q d s  t u r n e d o n  t h e  q u e s t i o n  of whether 

t h e  P l a i n t i f f  hed z n  ~ b s o l u t e  rFgh t  t o  c o m e c t  i n t o  t h e  C o m t y  

Coa~c5. l  se9;Jer f o r  t h e  puz?ose of d r a b h g  t t e  cleveioped le?.ds. The 

p a r t i e s  s c c e a t e d  t h z t  t h i s  i s s u e  would be governed by t h e  d e c i s i o n  
1 

r l of t h e  Supreae Court  I n  Dubli?. C0unt.i C0u~c5.1 -v-S'mrt ($983 Lzish  

Lza Reports  Monthly gage 377) which was d e l i v e r e d  on t h e  1 3 t h  of 
t 

Key 1983 and which wzs s t i l l  pending when t h e  a r b i t r a t i o n  adjourned 

on t h e  2nd of Xzy 1983. 

The p r o b l e n  ;:.hich aas t c e n  e x e z c i s h g  t h e  r b e s  of t h e  p a r t i e s  

7 n e s  t h e  problem of tire spoil .  The CoUmty Colmcil  xas a r g ~ i n g  t 5 z t  t h e  

z r b i t r a t o r ,  Fn v a l u i n g  t h e  l n c d s ,  should t eke  h t o  c o n s i d e r a t i o n  t h e  

c o s t  t o  t h e  County Counci l  of r e n o v k g  t h e  s p o i l .  Th i s  tvzs t h e  

p o i n t  on i*fhich they  n i s h e d ,  a32 vrish,to heve a case  s t e t e d .  The 

e r b i t r e t o r  ho,::ever u l t i z l z t e l y  took t h e  view t!!t i.4.w job aas to -;due the 

r l  
I l a n d s  e i t h e r  f o r  r e s i d e n t i a l  gnrposes  o r  es opea space.  Ee would . 

6 
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t a k e  account of t h e  s p o i l  in s o  f a r  as i t  e f f e c t e d  t h e  va lue  of t h e  

l z n d s  as they  s t o o d  on t h e  29th  o f  ?Lay, 1930. This he be l i eved  w a s  

h i s  f u n c t i o n  Fn eccordznce w i t h  t h e  r u l e s  s e t  o u t  7 k  t h e  Acquis i t ion  

of W d  ( ~ s s e s s n e n t  of C o q e n s a t i o n )  Act 1919 as anended by t h e  

p r o v i s i o n s  of t h e  Loca l  Govezment (Flaming an& Developnent) Act 

1963 a d  t h e  Housing Act 1966. Ee was n o t  concerned with t h e  

c o s t  t o  t h e  County Council  of d e v e l o p b g  t h e  lmCs f o r  the42 o m  

purposes.  He he ld  t h a t  t h e  County Counci l ' s  s u b a i s s i o n s  confused 

c o s t  with va lue .  

The County Counci l  r e l i e d  upon t h e  f a c t  that t h e  a l t e r e t i o n  t o  

t h e  s u 5 j e c t  l e n d s  wes made a T t e r  t h e  d a t e  on  which n o t i c e  of t h e  

Compulsory Purchase Order w a s  served t h a t  i s  t o  s e y  a f t e r  t h e  14th of 

A u y s t  1973. But t h e  A r b i t r a t o r  he ld  that s e r v i c e  of n o t i c e  of 

t h e  Compulsory Purchase Order d i d  n o t  prevent  t h e  oaxer from deal'ing 

w i t h  h i s  l a n d s  in such way es he h i m e l f  sea fit. 

The County Council  also r e l i e d  on Rule 4 o f  S e c t i o n  2 of t h e  

A c q u i s i t i o n  of Land (Assessneat  o f  Cozpensation) Act 1919 and of 

Rule 1 2  which was h s e r t e d  i n t o  t h e  s a i d  S e c t i o n  by S e c t i o n  69 of t h e  

Local  Coverwent  (PlmnFng and Development) Act 1963 in eccordance 

w i t h  t h e  p r o v i s i o n s  of t h e  f o u r t h  schedule t o  t h a t  Act, 
I 



Xule 4 r e a d s  a s  fo1lovts:- 

"','lhere t h e  va lue  o-the lozd  is  h c r e z s e d  37 t h e  use therso: 

o r  by zzy p z e s i s e s  the reon  I n  a m r 2 e r  *::kith coulC be r e s t r z h e e  

by any Court ,or  i s  c o n t r e r y  t o  I a n ,  o r  i s  2et-rinentzl  t o  t h e  

h e a l t h  of t k e  i - m t e s  o f  t h e  gzen i ses  oz  t o  t h e  p u b l i c  h e a l t h ,  

t h e  z c o ~ i t  of t h s t  i n c r a a s e  s i rz l l  n o t  be ta:ke2 i n t o  zccoant."  

R ~ l e  1 2  zeeds  a s  fo l lows :  - 

I1Do a c c o m t  s h a l l  be t aken  o f  eng v a l a e  a t t z F j = = e 3 l e  t o  ezy 

~ m ~ u t h o r i s e d  s t r * ~ c t ~ e  02 uEaxt50r ised use." 

Rule 4 d e a l s  on ly  ~ F t h  i a c r e e s e s  i v a l s e  226 t h e  a z b i t z z t o r  

held  i t  a a s irr e  l e v a t  beceuse : :?ex *::zs no evi2ence of axjr 

i n c r e a s e  ixt t h e  va lue  of t h e  l a n d s  o c c a s i o n e d  by t h e  dlmp7hg. 

Eule 1 2  p rov ides  t h r t  no accolmt i s  t o  be t aken  of u y  v a l u e  

a t t r i b u t a b l e  t o  an u i i u t h o r i s e d  use.  Eur a g a i n  t h e  o r b i t r a t o r  held. 

t h ~ t  t h e r e  i s  no ev idezce  05 any i n c r e o r e  in v z l u e  t o  t h e  l a n d s  

o c c ~ s i o n e d b y t h e u r . 2 u t h o r i s e d u s e .  Indeed t h e  c o ~ o . ~ l a i n t i s t : ? a t  I, 

I 

t h e  unau t sor i sed  use  hes  d i n i n i s h e 6  the ~ a l u e  o f t t h e  laads.  It czn 

hazdly be s a i d  t h s r e f o r e  t h s t  t h e r e  i s  "azy v c l u e w  a t t r i b u t s b l e  t o  

any - u a u t h o r i s c d  use .  So f a r  as t k e r e  i s  t h e  r u l e  provides  t h + t  b . 
no zccount is  t o  be tzken of i t .  
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I 

i Fbellg tke Gouty COLECL~ relied up03 Section 76 of the 

-i 
I iiousing Act 1966 ead on t h e  noCFfications to the Ac~~isltiox of 

I Land (Assessnent of Com3ensztion) Act 1919 introduced by pzragraph 2 

7 

su5-paragraph L of the third schedale to that Act. Sub-paragrap5 L 

provides as follows:- 7 

"The Arbitrator shall rot take b t o  zccount - 

(i) Any iqterest b land creztec zfter the dete on mhich 

notice of the or2er having Seen m d e  is published in 

accordance viitk Article 4 of this Schedule 0,- 

(ii) k ? ~  building erectek oz zz?y inprovement or zlterztioz 

mede sfter the seld date if, i?~ the opbioc of the 

@bitrator, the erectioz of the buildbg oz the making 

of the iaprove-eat or alterztion was not reesonebly 

necessary end =s carried out wit3 a vis7 to obta>hlng 

or increeshg conpe=sation." 

Again the Arbitrator held thet, ox the facts of this czse, 

sub-paragraph L had no relevznce. 

Ee therefore held thef t h e  evi6e-ce di& not exist ~1hic3 noule 

e?lzble or perzit him to stzte 2 case on the interpretztfon of the 

various rules cited and he eccordingly Ceclined to stzte a case. 



la:./ t h e t  t h e  oiV.nez 0-9 y o p e r t 7  s u b j e c t  t o  e C o q a l s o r y  2v2chase 

! Order c e c n o t - e t  any  r a t e  ~ f t e r  t h e  d a t e  of  t h e  s e r v i c e  of  e l o t i c e  

t o  Tzea t  - iCczease  t h e  Srrrden 02 th. A c q u F n i ~ g  I<tkorLt:r. Ee 

c 3 q e n s a t i o n .  Lq t h e  p r e s e n t  case  t h e  v a l u e  of  t h e  pzope-ty h l s  

beon dec reased  n o t  inc rezsed .  There i s  no s u g g e s t i o n  t h a t  theze  

was eny d e l i b e r a t e  o r  f r a u 6 u l e n t  e t t empt  t o  deva lue  t h e  p ~ o p e r t y .  

The a r b i t r a t o r  velues t k e  J Y O J ~ Z * ~  as of  t h e  l z t e  of t i e  Bo t ice  $9 - - 

Tree t. In  s o  fa? as t h e  ?rese=ce of t h e  s9oL1 has  reduced t h e  

value of  t h e  p r o p e r t y  E s  of t h a t  d a t e  t h i s  m t t e r  is  t a k e 2  i l t o  

account  by t h e  a r b i t r a t o r  ir?, h i s  v z l u a t i o n .  Whet t h e  a r b i t z e t o r  

doss  n o t  t z k e  h t 0  e c c e u t  i s  t h e  c o s t  of r e a o v a l  of  t h e  s p o i l .  ijut 

he does  n o t  do s o  because i t  is  no t  h i s  f u c t i o r  t o  do so.  It is 

i r z e l e v a n t  t o  t h e  v z l u e  of t i e  lezCs zt t h e  d a t e  o f  s e r v i c e  of the  

The A r b i t r a t o r  h a s  2ecidsC :bet t h e z e  i s  no + e l e v m t  p o i n t  o t  

In? on which be needs  t h s  z s s i s t 2 n c e  09 t h e  CO-t  t o  eneble  h 5  t o  

cone t o  a d e c i s i o n  i n  t h e  p r e s e l t  case.  Ee hns a c c o r d i c g l y  



e x e r c i s e d  his d i s c r e t i o n  30t t o  s t a t e  e case .  Ln my view he has  

e x e r c i s e d  h i s  d i s c r e t i o n  p r o p e r l y  end,  Fn t h e  c i r c u s t m c e s ,  f woul6 

n o t  f e e l  j u s t i f i e d  Fn d i r e c t i n g  h b  t o  s t a t e  e case .  

Sec t ion  4 1  o f  t h e  A r b i t r a t i o n  Act 1954 p r o v i d e s  th t  aa a w r d  

on an a r b i t r a t i o n  egreernent may, by leave  of t h e  Court ,  be enforced 

in t h e  sane zanner  a s  a judgment o r  o rder  t o  t h e  ssae e f f e c t  and 

t h a t ,  vihere l e a v e  i s  s o  e i v e n ,  judgzent may be e n t e r e d  h term of 

t h e  eward. It may be t h a t  t h e  C o w t y  CouncLl hzs  some form of 

c l a i m  a g a i n s t  t h e  c la iment  ariai=lg out  of t h e  c o s t  of r e r o v i n g  t h o  

s p o i l  from t h e  l a d s  o r  from t h e  dimizlished v e l u e  of t h e  l a n d s  t o  t h e 3  

a r i s i n g  from t h e  p resence  of t h e  s p o i l .  If t h e y  have such a c l a b  

t h e y  m y ,  p o s s i b l y ,  succeed Fn k v i n g  a s t a y  p u t  on t h e  eward p e z d h g  

But it  does n o t  appear  that eny such c la im cuz be  reso lved  mithin 

t h e  scope of the a r b i t r a t i o n  as t o  va lue  and c o n p e s s a t i o z  con ten? le tec  : 

t h e  1919 Act zs emended. 

I tur-n now t o  t h e  second f o r a  of r e l i e f  soughf by t h e  C o u t y  

Council  iz t h e s e  p r o c e e d h g s .  Tk is  i s  desczibed in pezagraph 2 

of t h e  Indorsement of Clah  on t h e  S p e c i a l  Sumons es f o l l o : : . ~  - 

*An o r d e r  d i r e c t i n g  t h e  second w e d  Defendcnt t o  heal. such 



I1fWther evidence as t h e  P l a i x t i i  me7 s i s h  t o  a62uce as 

t o  t h e  t e r n s  and c o a d i t i o z s  ( i f  er.;.) upon - , ~ h i c h  

Corporat ion would cause  o r  per-it z ~ y  sewez o r  &-ah f r o n  

t h e  s a i d  l a d s  of t h e  first nzaed Defendarit t o  c o a u n i c a t e  

w i t h  t h e  sewer o f  Du5li.r~ Corporat ion and/or t h e  t e r s  end 

c o n d i t i o n s  upon cihich DuSlin Corporet ion would r e c e i v e  

e f f l u e n t  f r o n  t h e  s s i d  12.?.?Csf1. 

k s  p r e v i o u s l y  s t a t e &  when t h e  e = b i t = z t i o n  was ed;orr--zed on t h e  

I '  

2nd of b y  1083 b o t h  s i d e s  k d  c losed  :hi.- r e s p e c t i v e  c a s e s  

s u b j e c t  t o  t h s  ou t s t+?d izg  l e g a l  e r g - u e l t  c o n c e r c h g  t h e  propose2 

c a s e  s t e t e d .  The e r b i t r e t o r  h.26 bee= givven t r o  i i g ~ r e s  in r e s p e c t  

of t h e  v a l u e  of t h e  l a = d s  one of vrcich wes bcsed o r  t h e  p o t e a t i a l  

of t h e  l a n d s  f o r  r e s i d e n t i a l  development e?d t h e  o tbez  of wkich was 

based on t h e  open s?ece v a l u e  o l  t h e  lands .  

d i spu te .  Which was t h e  r e l e v c n t  f i g w e  would depead upor. whether 

t h e  c l a h a n t  hzd o r  hed n o t  a r i g h t  t o  c o m e c t  w i t h  t h e  sewers of thr: 

Dublin County Council .  2 0 t h  p e r t i e s  e - q e c t e d  t h a t  t h i s  m z t t e r  

would be governed by t h e  2 e c i s i o n  of t h e  Su j reoe  Co;lrt i n  DubZin - 
COU-xtj C o r n c i l  -v- Short a083 I r i s h  h? Beports  Xo'oltkly page 377) 

anich vns  t h e n  pending. 
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ln f a c t  t h e  Suprene C o c t  gave i t s  decis ior?  Fn t b e  Sho-t czse  

on t h e  1 3 t h  of Llzy, 1983 acd i t s  d e c i s i o n  72s t h z t  t h e  c la imzct  h 

t h a t  case  (-:;hose p o s i t i o n  ep?ears  t o  be i 6 e n t i c e l  vrith t h a t  of t h e  

claimant i n  t h i s  c a s e )  b d  a  s t a t u t o r y  r i g h t  under Sec t ion  23 of t h e  

P u b l i c  Hea l th  Qreland).)Act, i n  t h e  c t r c u n s t a o c e s  of t h a t  c a s e ,  t o  

connect w i t h  t h e  County Cot;.r-cil's Doddez V a l l e y  sewer. 

The judgment of t h e  Cou=t ~ 2 s  Cel ive rec  bg t h e  Chief J u t i c e  

w?d t h e  r e l e v a n t  passzee  i n  h i s  judgment zppecrs  a t  pa&e 379 of t h e  

Report. It r e a d s  as follows:- 

"The P lz r~ lLqg  an6 Sngineer ing  wi tnesses  c a l l e 6  on behalf  of 

t h e  a c q u i r i n g  a u t k o r l t j  had s t a t e d  t b t  t h e  Dodder Val ley ' rn 

sewer t o  vihich a Dousbg  develop=ezt 03 t h e  s u b j e c t  l a n d s  

~ t o u l d  r e q u i r e  c o ~ m e c t i o a ,  w a s  npre-ezaptedlr f o r  o t h e r  housing ;: 

m 

deve losaen t  i n  t h e  a r e z  ~vh ich  ha& n o t  y e t  t ake=  plcce .  I 1 

zssume t h a t  t h i s  Eez?s  t h a t  the  sewer ha6 been cons t ruc ted  Lz 

t h e  l i g h t  of t h e  develo?nent which t h e  P l a x t i n g  O f f i c e r s  foresay, 

a s  p robzb le  in the  a r e z  L.nten2ec t o  be C r c k e 2 .  Sx t h e s e  

c i r c u ~ s t a n c e s  t h e  a r b i t r a t o r  es!ced t ~ o  ques t ions ,  the zns-aers 

t o  which he hopes -i;ill essist hF=l b, cons ider ing  the  r e a l i t y  

of v a l u i n g  these  l ~ y d s  a s  b u i l d i n g  lanCs. These ques t ions  



% r e  n e c e s s 2 r i l y  h m o t h e t i c a l  s i z c e  t h e y  heve n o t  a r i s e 3  

2nd cznnot  a r i s e  on t h e  ~ c t ~ a 1  f a c t s .  Xever theless  I 

would be anx ious ,  cs ~ 2 s  3:cYshon J., t o  g l v e  the 

a r b i t r a t o r  as jluch e s s i s t ~ z c e  2s p o s s i b l e .  For t h i s  

re+son I now t u r n  t o  t h e  f i r s t  of t h e s e  quest ions .  Th i s  

IS q u e s t i o n  fro. 3 in =hick,  in e f f e c t  t h e  a r b i t r a t o r  e s k s  

whether t h e  Courty Corclcil as t h e  Can i tn ry  Author i ty  could ,  

i n  t h e  e v e n t  of hoi ts i lg  d e v e l o ~ z e * t  t n k i z g  p lece  0:: t h e  

s u b j e c t  lnncis, r e f u s e  a conxec t ioz  fo: s e r e r a g e  t o  i ts  

r a in  s e l e r ,  such  sere: the= 5e ing  c z p b l e  o f  + b s o r b b p  such 

serverage. In ny viev:, i t  could rtot s o  zefxse .  It s e e c s  

t o  me t hz t  t h e  P u b l i c  E e a l t h ( I r - e ~ t l )  A c t ,  1873, p e ~ t i c u l e z l y  

S e c t i o n  2) t h e r e o f ,  o b l i g e s  t h e  S z l i t a r y  Author i ty  t o  

r e c e i v e  h t o  i t s  sevters t t e  se.::ereje of a l l  t h e  p r e n i s e s  

w i t h i n  i ts C i s t ~ i c t ,  pzovi6ed ?rope- n o t i c e  is g i v e c  r - C  t h e  

+ p p r o p r i r t e  r e g u l a t i o a s  observed. I a g r e e  with ZcLkhon J., 

end f o r  t h e  r e e s o n s  rhLch he gave , thc t  t h i s  s e c t i o n  is  n o t  

repea led  by im?l ica t io r .  by t h e  p r o v i s i o n s  of t h e  Pllenn3~ 

R C ~  ." 
This  pessape c.ould appeer  t o  be c o r c l u s i v e  s o  far as t h e  



i p r e s e n t  case  i s  corcemed .  

Eorrerer on t h e  24th  of J - a e  1983 =. J u s t i c e  O'Eanloc d e l i v e r e d  

I .  h i s  Judgfnent ii- tho case  of - LlcXone l s t c t e s  L i n i t e d  -v- The County 

C o ~ q ~ i l .  of t h e  County of K i l C ~ r e .  Thzt c e s e  bl-led,not t?on t k e  
P) 

r i g h t s  of e n  o ~ m e r  o r  occu?iaz t o  c o m e c t  w i t h  t k e  severs  o' h i s  

n 

0, s a n i t a r y  Author i ty ,  bu t  ~ 5 t h  h i s  r i g h t  t o  coe.aect wi th  t h e  sewers 

of e n  a d j o i n i n g  S e n i t a r y  h n t h o r i t y .  This m a t t e r  is  governed by 

The r e l e v a n t  p e r t  of S e c t i o n  23 ( d e a i i ~ p  wi th  the  r i g h t s  0: all 
m 

oq;,nel o r  occu2 ie r  t o  c o r ~ a c t  w i t h  the  s e m - s  02 h i s  oii?a Sza i t ay  
1 

~ u t h o r i t ~ )  r e z d s  zs fol~07:s  - 
v 

"The owner o r  occupi.r. of eny pzen ises  withi-? t h e  d i s t r i c t  of 

e S a n i t a r y  k u t h o r i t y  s b z l l  be e n t i t l e d  t o  CEuse h i s  d r a i n s  

t o  e q t y  Lyto t h e  eesezs  of t h e t - a u t h o r i t y  on c o n t i t i o n  o f  h i s  

g iv ing  such n o t i c e  as ~g be r c q a i r e e  by t h a t  Author i ty  of t L s  

i n t e n t i o n  s o  t o  do,  a r b  of co ;? ly i~g  with t h e  r e g u l e t i o n s  of 

- 
t h a t  e u t h o r i t j .  i n  z s s p e c t  of t h e  mode in r h i c h  t h e  

c o m u n i c ~ t i o n s  bet-een such drrL?s end ses:lers a r e  t o  be 
n 

m d e ,  2.6 s u b j e c t  t o  t h e  c o n t z o l  of a3:i pezson ?:ko m y  be 

appo in ted  by t h a t  Authozi ty  t o  s u p e r i n t e n t  t h c  =king of such , 
~nl 



S e c t i o n  24   deal in^ w i t h  t h e  r i e h t s  of cn o;;?ler o r  occu?iez 

t o  connect i n t o  t h e  seq.vcrs of c d i f f c r o n t  Szn i tnzy  Author i ty )  r e z e s  

"The oivner o r  occup ie r  of any premises wi thout  t h e  ddist-ict 

of a S a n i t a r y  h u t h o z i t y  m y  cease  eny sevter o r  d r z i n  f r o n  such 

premises t o  conmunicnte w i t h  any sevler of t h e  Son i ta ry  A u t h o ~ i t y  

on such  t e r n s  ~ ? d  c o n d i t i o n s  as m y  be agreed on betxeen such 

ovmer o r  occup ie r  acC such Szniter:r AutkorLty, o r  as L.n t h e  

case  of d i s g x t e  r e y  be s e t t l e d ,  a t  t h e  o p t i o a  of t h e  o m e r  o r  

o c c u p i c r ,  by a C o E t  of S w r y  J u r i s d i c t i o z ,  o r  by a r b i t r a t i o n  

Fn mallner pro-rided by t h i s  Act." 

The d i s t i n c t i o n  Setiveea t h e  two S e c t i o n s  appears  t o  be t h z t  

m d e r  S e c t i o n  23 t h e  or:ner o r  occupier  'has, s u b j e c t  t o  c o q l i a n c e  

t-rith c e r t s i n  t e c h n i c a l i t i e s ,  an a b s o l u t e  r i g h t  t o  c o ~ e c t  i n t o  t h e  

sel:rer of t h e  S a n i t a r y  A u t h o r i t y ,  b u t  u C e r  S e c t i o ~  24 he s t i l l  hes 
m 

t h e  r i g h t  t o  connect  wi tk  t h e  se.tter of t h e  S a o i t e z y  Author i ty  bu t  

on ly  on such terms and c o n d i t i o n s  es .my, i n  t h e  ebsecce of egzeerenf 

be decided by a Court  of S u m n r ~  J u r i s d i c t i o n  o r  by a r 3 i t z c t i o n .  

The s i g n i f i c a n c e  of t h i s  i s  t h a t  i f  one were a t t e sp tL?g  t o  a s s e s s  t h e .  
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development p o t e n t i a l  of l a n d s  f o r  r e s i d e o t i a l  purposes u d  t h e  

development proposed t b t  t h e  L - a h s  f r o n  t h e  l a n t s  should connect v I t h  

e sewer of m o u t s i d e  S a n i t a r y  Author i ty  t h e n  t h e  t e r m  o r  c e n d i t i o n s  

which t h e  o u t s i d e  S a n i t a r y  Author i ty  might propose f o r  accep tb ig  t h e  - 
connect ion o r  a h i c h  might, in d e f z u l t  of a g r e e r e n t ,  be  s e t t l e d  by 

a CoWt of S m r y  J u r i s d i c t i o n ,  o r  by a r b i t r a t i o n ,  n i g h t  Se e 
r*l 

r e l e v a n t  f a c t o r  in a s s e s s i n g  t h e  velue  of t h e  l a n l s .  
4 

A s  p rev ious ly  s t z t e d  e l l  p a r t i e s  t o  t h e  p r e s e n t  e r b i t r e t i o n  

3 proceeded on t h e  b a s i s  tk t ,  so f z r  es d r a ~ h g e  of t h e  lezr! ras 
.t 

concerned, this c z s e  wzs o z  e l l  f o m s  ~ 5 t h  t h e  S h o r t  czse. In 
.I t 
If-. 

i I " .  
t h i s  t h q  were corzcc t .  But a f t e r  t h e  d e c i s i o n  I n  tho McXone c z s e  

'4 d, 1 F, . 
;r, t h e  County Co-mcil  concluded ttat t h e r e  was e f u r t h e r  poi.?$ which 

1 2 .  L' ' 
7 ; -  

] , . t h e y  could hare  mite  in the  Shor t  cese  and which t h e y  had not  made. 

'1 T h i s  was t h e t  t h e  County Council  i s  n o t  c o q l e t e  o e s t e r  of t h e  sewer 

. .1 
4 

i a t o  vrhich t h e  cleimtult i n  t h o  Shor t  cese  and i n  t h i s  cese n o t i o a a l l y  

seek connection. Th is  i s  becruse  t h e   count^ C o u ~ c i l ' s  sexerage n 

pi?e i s  connected d t h  s e n e r s  c o n t r o l l e d  by Dcbl in  Coxporetion and t h e  
m 

County Council  in its t u r n  i s  bound by terms inposed by or  agreed w i t h  

Dublin Corporetion.  

A t  t h e  resumed hear ing  of t h e  a r b i t r a t i o n  on t h e  1 9 t h  of 



::ove&er 1983 t h e  Co&?cil ;:.nich,zs p rev ious ly  s t a t e d ,  on the  

23d of ;?ay lga3  c l o s e d  i t s  cose  s x 5 j e c t  t o  t h e  outs tan6ir .g  l e g a l  

p o i n t  coccorning t h e  c z s e  s t z t e i l ,  sousht  t o  n2dzce f r e s h  et'idenca 

r' 7 , from I i r .  Kevin OII)oxnell  Chief Zngireer  ( S z n i t e r y  S e r v i c e s )  of 

f"" ' i Dublin Cor?orat ion t o  t h e  e f f e c t  t h e t  t h e  Cou?.?cil's s e c e r  d z a L ~ e 6  

i n t o  a Corporzt ion sewer z3C o ~ t f z l l  and t?@t t h e  c l a i z z ~ t ,  by 

cow-ectfng i n t o  tho  Couzlci l fs  seS::er ~ 0 x 1 2 ,  i n  e f i e c t ,  be c o ~ ~ e c t i n p  P 

i n t o  t h e  Coz?orzt ion s e a e r  enC t h e t  t h e r e f o r e  t b e  cnse p r o 3 e r l y  

f e l l  t o  be decided under S e c t i o ~  24 of t h e  P u b l i c  Xeel th  Act 1878. 

t 
O n  t h e  o t h e r  ha.-.-? i t  i s  a t  l e z s t  e q u l l g  zrguable  t h a t  t h e  

p r f a a p  du ty  f o r  2 r z i n i n 3  i t s  d i s t ~ i c t  -i-. a c c o ? d a c e  n i t h  S e c t i o n  17 

of t h e  TuSl ic  Hea l th  Act 1375 f a l l s  on D~b1i.n Co;urty Colmci l  ~ n d  

t h ~ t  t h e  o:.zer end occu? ie r  of lznEs LIT 9 u b l i z  C o ~ t y  i s  n o t  

S e x i t z z j  A u t h o r i t i e s  f o r  d r a l z i n g  i t s  o;;?l seq::ers end t h ~ t  t h o  c a s e  

t h e r e f o r e  i s  p r o p e r l y  regzrde2  z s  a Sec t ion  23 c ~ s e .  

Ln any even t  t h e  z r b i t r z t o r  r e f u s e d  t o  hesz t h e  net. evidence 

~ r o p o s e d  t o  .be zdchced o o  t h e  1 8 t h  of Xo-:ember 1953 es bo th  p a r t i e s  

pi 
I .I 

i had p r e v i o u s l r  i n d i c z t e d  t h z t ,  s u j j e c t  t o  t h e  l e g a l  z r g m e n t  o c  t h e  

case  s t a t e d ,  t h e i r  c23e3 hzd been c losed.  ?Loreover t h c  a r b i t r a t o r  



did not regad the  evidence sought t o  be adduced a s  new evidence 

because i t  w a s  ava i l ab l e  a t  t h e  da t e  of the  o r i g i n e l  hearing on tho 

I am now asked t o  i n t e r f e r e  by an Order W the qat-e of 

'andanus with the  a r b i t r a t o r ' s  conduct a t  t h e  a r b i t r a t i o n  proceedings 

end t o  d i r e c t  him t o  rece ive  evldenco which he, in h i s  d i sc re t ion ,  

hes decided not  t o  receive.  There i s  no suggestion of my l o r n  of 

Impropriety on tho  p a r t  of t h o  a r b i t r n t o r .  Tho decis ion not t o  

accept  new evidence was a responsible  decis ion m d e  by him 3 s  t he  

exercise  of his discre t ion .  The decis ion apTears t o  me t o  have 

been the r i g h t  decis ion.  But even i2 I thought t h e  decis ion was 

erroneous I do not  th i& i t  would be prose- f o r  me t o  i n t e r f eze  bg 

.I ray of Ilendanuo, in t h e  c i rcuns taaces  of t h i s  case,  with t he  exerc ise  
4 

by the  a r b i t r a t o r  of h i s  d l scze t lon  a s  t o  t h e  proper conduct a t  t h e  

a r b i t r a t i o n  proceedizgs. 

A somewbat s imi l e r  app l i ca t ion  =as eede t o  ne a t  e vacat ion 

s i t t i n g  on August the  29th 1983 a r i s i n g  out of t he  decis ion b t h e  

Short case. This was 5n the cese o i  DuS1L.i C O L ? ~ ) ~  Couqcil -v- 

l oca r thy  & Short (1983 110. 52033) whore t h e  Gouty Coluci l  sought an 
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hterlocutory Injunction restr2inFns the arbitretor k the Sho~t case 

-I from publishing his a v m d  pending the deterirnetion of p-oceedings 

n 1 for en order directing hin to receive new e7idence of tke k h d  

I 

r.1 ' proposed i r i  the present cese. I declbed to gzat the injunction I 
1 

sought on the grouds, inter elia, t h a t  to 20 so nould be esl 

r i  unvzrrzllted interfereme by ae xith the proper exercise of the 

4 arbitrator's discretion. 

ag I 
I would accordingly disniss the ?lahtiffts czse. 




