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THE EIGE COURT -

IN THE LATTER OF THE ACQUISITION 07 LAND -
(ASSESSIUENT OF COLUPENSATION) ACT 1919

) /‘\ . AND THE PROPERTY VALUES (ARBITRATIONS AND APPEALS)
N o ACT 1960
i\ “,: ‘ AND THE HOUSING ACT 1966
;) o AND THE ARBITRATION ACTS 1954 and 1980 :
A AND THE DUBLIY COUNTY COUNCIL COMPULSORY PURCEASE '

(TYMON NORTH KILNAMANAGH/TEMPLEOGUE/GREENHILLS)
ORDER 13973

AND CONPIRMATION ORDEZR DATED THE 12th DAY OF MAY, 1975

THEZ COUNTY COUNCIL OF TEE COUNTY OF
DUBLIN

PLAINTIFR

AND

ANYIE Z=ALY AND JOEER R.
SHEACKIZTOX

Judgment of Mr, Justice Barxringzton dated the 2nd dey of Mavch, 1984,

The Plaintiff is the Plenning Authority and Semitary Authority

for the County of Dublin.

The first pemed Defendant clains a2 fee simple interest in

possession in certain lends consisting of approximately 12 acres in

the townland of Kilnamanagh and Barony of Uppercross contained in

Polio 4659 of the Register County of Dublin, which land is being
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acquired by the Pleintiff as the Acquiring Authoriiy under the

.3

Dublin County Council Compulsory Purchase (Tymon Norik Kilnamenagh '

e

.3

Tallaght Templeogue Greenhills) Ordexr 1973.

amdios
.

The second named Defendant is a propertiy arbiirator who, at

3

the request of the first nemed Defendant, was nominated by the :

e

Tand Values Reference Committee to arbitrate between the Zirst named

-3

Defendant and the Plaintiff as to the coopensation to be paid by the

-—3

Plaintif? for the compulsory acguisiiion of her interest in the

lands in question.

The arbitration proceeded before the second naxmed Defendant on

M_-g e g

the Ttk day of Februsry 1983, the 2zd day of May, 1833 and the 18th
day of November, 19283. I am satisfied,and indeed the partiies
agree, that the taking of evidence had concludeé on the 2nd day oI

May 1983 znd that each party had closed his cese sudject to one
Yy hs

PrORT

outstanding point of law. Tre outstanding matter was whether the

3

PR

arbitrator should, on the basis of the evidence tendered, state a

; case for the opinion of this Court on a point of law. The
m
| :
K adjournment was to enable the County Council %o prepare a druft of '
™
: +the case stated anéd the hearing on the 18th of HNovember 1983 was for
o
™ ! :
! the purpose of considering the case stated and considering legal :
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argumnents orn wnether the arbitrator should or should not statie 2
case. In the event the arbiitrator deciced not to state 2 case.

In the preszent proceedings the Couniy Council seeis an oxder
under Section 35 of the Arbitration Act 1954 directing the
arbitrator to state a case on the point of law in question and also
an order, in the neture of an orcer of mandamus, directing the
arvitrator to kear Zurther evidence which the County Council wishes
to adduce at the erbitration.

The background to the case is unusual, The Plaintiff is a
frail and elderly lady. She was only registered as ovner of the
lané in gquestion on the 18%th of July 190, The previous owner,
Pa;rick Kavanegh, had died on the l4th of December, 1972 but a
protracted probate suit then ensued and the claicant was uneble %o
‘establish her %itle to the lands until after the Judgment of
Mr., Justice Costello delivered on the 24th o2 October, 1578
in the case of Healy -v- Lvons (1975 Mo. 4361P whereby a purported
%ill pade in favour of the Deferndent named in that suit was
cordemned by the Eigh Court and an earlier will in favour of the

claimpant was established.

ileanwhile, without the knowledge or consert of the claixzant,
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2 strarger wes using the lands for unauthorised duzping. The
claiment, as origizaily stated, was not, initially, aware that this
dumping wac taking place but the County Council were aware of the
dumping ané, for some years, took no steps to prgyent it, After

the claimant's title had beexn established in 1978, 2 relative o7 ;

hers,a lir. HcCourtiney, attempted,unsuccessfully, to stop the duuping

and ultimately entered into an agreement in December 1979 under which
the dumping was to be controlled. Only <topsoil or subsoil was to
be dumped and the Plaintifi was to receive £1 in respect of each

load du=ped.

The Compulsory Purchase Oxder in the present case was made ix
1973, the Confirmation Order was made in Nay, 1975 and the Notice to
Treat is dated the 29th of May 1980, Tae County Council,though zware
for meny yearjof the unauthorised dumping,déid not do anything to

prevent it until the end of 1980 wher an enforcement rotice wes

served.

B P R TR

The purpose of the Coaopulsery Purchase Order was to enable the

County Council to acgquire the landsfor road develogment exnd azeniiy

park land. As 2 result of the unzuthorised dumping +he

i
+

configuration of the lands was changed between the date o the

e
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Compulsory Purchase Order in 1873 and the date of the Notlce to
Treat on the 29th o lNay 1980 and was again altered between the
date 0f the Notice to Treat and the opezing of the arbitration

on the Tth of February 1983. The parties agreed that as = resuli
of the unauthorised development some .120,000 cubic metres of
meterial had been dumped on the lands of which some 90,000 cubic
metres had been dumped before the Notice to Treat aré some 30,000
cubic metres thereafier, Again it was agreed that the cost to the
County Council of removing this material would be £3 per cubdic

metre or some £360,000 in all,

However the problen facing the erbiitrator was to value the
lards at the date of the Notice to Treat. An issue arose beiween
the parties as to whether or not the lands were suitable for
residential develooment or whether tbéy should be valued merely as
open space. Residential development did not require the rezovel
of the spoil but the presence of the spoil on tke lands would
create exceptional development costs. The clai:an?s valuer
valued the lznds for residential development at £480,0C0 but

conceded that a sum of £140,000 would have to be deducted froa this

figure for exceptional development costs. On the tasis of open
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space he valued the larnds at £86,000. These figures were not
challenged by the County Council who d&id not call any evidence on
value,

The parties apparently accepted that the question of whether the
Plaintiff would get the residential value of the lands or the
open space value of the lands *turned on the question of whether
the Plaintiff hed an absolute right to connect into the County
Council sewer Pfor the purpose of draining the developed lands. The
parties accepted that this issue would be governed by the decision

of the Supreme Court in Dublin Couniv Council —v- Short (1983 Irish

Law Reports Monthly page 377) which was delivered on the 13th of
May 1983 and which was still pending when the arbitration adjourned
on the 2nd of day 1983.

The problem which was then exercising the mincs of the partiies
was the problem of the spoil. The County Council was arguing thz* the
arbitrator, in valuing the lands, should teke into consideration the
cost to the County Council of removing the spoil. This wes the
point on which they wished, and wish,to heve a case stzted. The

erpitrator however ultimately took the view that his job was to value the

lands either for residential purposes or as opezn space. He would

\39
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take account of the spoll in so far as it affected the value of the
lands as they stood on the 29th of xay, 1980. This he believed was
his function in eccordance with the rules set out ir the Acquisition
of Land (Assessment of Compensation) Act 1919 as amended by the
provisions of the Local Goveranment (Planning and Development) Act

1963 and the Housing Act 1966. He was not concermed wiih the

cost to the County Council of developing the lands for their owm
purposes. He held that the County Council's submissions confused

cost with value.

The County Council relied upon the fact that the alterstion %o
the subject lends was made after the date on which notice o the
Compulsory Purchase Order was served that is to say afier the 14th of
August 1973. But the Arbitrator held that service of notice of
the Compulsory Purchase Order did not prevent the owner from dealing
with his lands in such way as he himsel?f saw fit.

The County Council also relied on Rule 4 of Section 2 of the
Acquisition of Land (Assessment of Compensation) Act 1919 and of
Rule 12 which was inserted into the said Section by Section 69 of the
Local Government (Plenning and Development) Act 1963 in sccordance

with the provisions of the fourth schedule to that Act.
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i Rule 4 reads as follows:-
"nere the value o the land is

creased by the use thersol

or by any vremises thereon in a manner whicn could be restraineé

| - . Y 2
‘ by a Court, o> is conitrery %o law, or is detrimenizl to the
.‘{ny ’ o 3 .
§ . . . NP
r‘ health of the inmates of the premises oxr to the pudlic health,
F’ the zzoount of that increase skall not be taken into azccount."
1y
Rule 12 reads as follows:-
FM
"o account shall be taken of any value atitiriduladble to eny

unauthorised structure or unauthorised use,"

Rule 4 deals only with incresses in value and the arditratior
rm held it was irrelevant beceuse there was no evidence of any
Fm; * increase in the value ol the lands occasioned by the dumping.

Bule 12 provides that no account is %o be taxzen o2 any value

= .
A
attributable to an unauthorised use. But egain the arditrator held
mn
that there is no evidence of any increese in value to the lands
F” occasioned by the unauthorised use. Indeed the complaint is thet !
‘l‘
= the unauthorised use has diminished the value of the lands. It can
Cd
i > . . 3
hardly be said therefore thzt there is "any value” atiridbuiable to .
™ ) :
j any unauthorised use. So far as there is the rule provides that N
b \
™ '
no account is to be taken of it.

i
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Pinally tke County Council relied upon Section 76 of the
Housing Act 1966 and on the modifications to the Acouisition of
Lend (Assessment of Compensation) Act 1919 introduced by paragraph
sub-paragraph L of the third schedule to that Act: Sub-paragrapn
provides as follows:-

"The Arpitrator shall not take into account -

(1) Any interest in land created afier the date on which

notice of the order having been made is published in
accordance with Article 4 of this Schedule or

(41) Any building erscted or any improvement or alieration
mede after the sald date if, in the opinion of the

Arbitrator, the erection oI {he building or the making

of the improvemeat or alieration was not reasonably
pecessary and was carried out with a view to obvtairing
or increasing coopensation.”

Again the Arbitrator held thet, on the facts of this case,
sub-paragraph L had no relevance.

Ee therefore held taat the evidence dié not exist which wouléd
en2ble or perzit him to state 2 case on the interpretation of the

various rules cited and he eccordingly declined to state a2 case.
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. The County Couzcil claims that it is 2 fundanmental principle of
law that the ownex of property subject to a2 Cozpulsory Purchase
m
3 Order carnmot-azt any rate a2ffer the date 0f the service of a2 Notice
m g
1 to Treat - increase the burden on the Acquiring Authoriiy. He
o certainly cannot do so by increasing the value o2 the proper<y in ;
i
1
m R any of the various ways contemplated by the rules for assessing
o ! !
compensation. In the precent case the value of the property has
i)
3
been decreased not increzsed, There is no suggestion that there ‘
T
: ‘ was egny deliberate or fraudulent attempt to devalue the property.
"1
F’ . The arbitrator values the properiy as of the cate of the Notice %o
3 .
m Treet. In so far as the preserce of the spoll has reduced the ;
, .
| :
t
4
] value of the property 2s of that date this maiter is taken into
F”
: account by the arbitrator in his valuation. What the arbitrator
™ .
F do2s not take into account is the cost of removal of the spoil. Bui
] co s . . :
‘ be does not do so because it is not his functior %to do so. It is
3
™ irrelevant to the value of the lands a2t the date of service of the i
o
g Notice to Treat.
rﬂ k
1 Tne Arbitrator has decided that there is no relevant point of
gl
2w on which he needs the assistance of the Court to enablz him to
M '
| 4 cone to a decision in the present case. Ee has accordingly
G -,'.j R q
~W .
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exercised his discretion not to state a case. In my view he has
exercised his discretion properly and, in the circumstances, I wouléd
not feel justified in direccting him to state e case,

Section 41 of the Arbitration Act 1954 provides‘that an award
on an arbitration sgreement may, by leave of the Court, be enforced
in the seme @xanner as a judgment or order to the same effect and
that, where leave is so gilven, judgmeant mey be entered in terms of
the award. It may be that the County Council has some form of
claim against the claiment arising out of the cost of rermoving the
spoil from the lands or from the diminished value of the lands %o ihnen
arising from the presence 0Zf the spoil. If they have such a claim
they may, possibly, succeed in kaving a stay put on the award pending
the resolution of their clainm. I express no view on this matter.
But it does not appear thet any such claim can be resolved within
the scope o the arbitration as to value and compezsation contemplated

th

o

1919 Act as emended.

turn now to the second form of relief sough%t by the County
Council in these proceedings. This is described in peragraph 2
of the Indorsement of Clain on the Special Summons es follows -

"An order directing the second ramed Defendant to heer such
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. "further evidence as the Plaintiff may wish to adduce as

to the terms and coaditiors (if any) upon which Dublin

n .
; Corporation would cause or permit any sewer or drain fron
m K :
] the said lands of the first{ nzmed Defendanit to communicate
= L . {
with the sewer of Dublin Corporation and/or the terms axnd !
™ . conditions upon which Dublin Corporation would receive !
:
‘ effluent from the said lands".
]

hs previously stated when the arbitration was edjourneéd on %!

% 2nd of May 1983 both sides nad closed their respeciive cases
?m subject to the outstanding legel argument concerring the proposed
L
M case steted. The arbitrator nad been given itwo figures in respect: i

g of the value of the lands one of which was based on the potential

I of the lands for residential development and the other of which was
rni : i

:
P based on the open space value of the lands, Neither figure was in d
= . ;

: dispute. Which was the relevant figure would depend upon whether

]
P‘J the claimant had or ha2d not 2 right to coxanect with the sewers of th«
i Bl
P

Dublin Counity Council. Both perties expected that this matter

3

would be governed by the decision of the Supreme Court in Dubliin

County Council -v- Short (1983 Irish Law Reports Lonthly page 377)

wnich was then pending.
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In fact the Supreme Court gave its decision in the Short case
on the 13th of May, 1983 and its decision was that the claiment in
that case (whose position appears to be identicel with tkat of the
claimant in this case) had a statutory rigbt under—Section 23 of the
Public Health (Ireland) Act, in the circumstances of that case, to
connect with the County Council's Dodder Valley sewer.

The judgment o2 the Couri was delivered by the Chiefl Justice
and the relevant pasgage in his judgment appears a2t page 379 of the
Report. It reads as follows:-

Y

"The Planning ané E nesses called on behzalf of

I3
m
&
(3]
1]
H
1+
¥
[n}
=
13
(34

= the acquiring azuthority had stated that tkhe Dodder Valley
f' s ’ N 03 > -

\'%‘ - sewer to whichkh a2 housing developzent on the subject lands
A i .
A would require connection, was "pre-empted" for other housing

' development in the area which had not yet taken pleace. I
assume that this means that the sewer had been constructed in
the light of the developuent which the Planning Officers foresaw
as probable in the arez intended to Dde drained. In these
circumstances the arbitrator asked two questions, the answers
to which he hopes will essist him in considering the reality

of valuing these lands as building lands. These questions

\3¥

gt el et ey s pere
" T o ee sy

Cophy

e

A

RN,




vy

RO TR

R ma

PN

Proadecd S XS

(‘.'m
]
rm
=
-

BB e ani

"aye necessarily hypothetical since they have not arisen

-

and cannot arise on the sctuval facts. Nevertheless

1

would be anxious, as was liclizhon J., to give the

arbitrator as much zssistance 2s possible, For this
reason 1 now turn to ike first of these questions. This

is question Ho. 3 in which, in effect the arbitrator asks
whether the County Council as the Sanitary Autboriity could,
in the event of housing development taking place on thae
subject lands, refuse 2 connection for sewerage to iis

m2in sevwer, such sewer then being capable of absorbing such
sewerage. Ir my view, it could pot so refuse. It seens
to me that the Public EZealih (Ireland) Act, 1878, perticularly
Section 23 thereof, obliges the Sanitary Authority %o
receive into its sewers the sewerage of all the prenmises
within its district, provided propes notice is giver a2nd the
appropriazte regulations observed. I agree with licilzhon J.,
and foxr the reasons which he gave, thet this section is not
repealed by implication by the provisionsz of the Planning

Let."

This passage would appear %o be conclusive so far ag *he

e sera
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present case is concerned.

However on the 24th of June 1983 lr, Justice O'Eenlon delivered

his judgment in the case of McXone Estates Limited -v- The County

Council of the County of Kildare. That case ®irned, not uwpon itk

-

rights of an owner or occupier to connect with the sewers of his

owr Sanitary Authority,but with his right to connectd with the sewers
of an adjoining Senitary Authority. This matier is governed by
Section 24 of the Public Healih (Irelznéd) Act 1878.

The relevant part of Section 23 (desling with the rights of an
ovmer or occupier %o connect with ithe sewers of his own Sanitery
Authority) reads as follows -

"Phe owmer or occupier 0Z eny premises within the district of

2 Sanitary iuthority shall be entitled to cazuse his drains
to empty into the sewers of that-authority on condition of his

-

giving such notice as may be required by that Authority of kis
intention so to do, anéd of complying with the regulations of
that a2uthority in respect of the mode in which the

communications between such drazins end sewers are to be

rade, and subject o the conirel o2 any person who mzy be
? v -

appointed by that Authoritly to superintend the msking of such
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Section 24 (dealing with the rights of en owner or occupiex

to connect into the sewers of & differoent Sanitary Authority) reods ;

B |

es follows -

3

YThe owner oxr occupier 02 any premises without the disirict

of a Sanitary Authoriiy may cause any sewer or drain from such

EX S
PRIRITA)

premises to communicate with any sewer of the Senitary Authority

PO

on such terms and conditions as may be agreed on between such

- ibiedioidad

owner or occupier ané such Senitery Authorizy,

case of dispute may be settled, at the option of the owrer or ¢

o o5 bk S

- ‘._a - _.__a
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3
14
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K occupicr, by a Couri of Summary Jurisdicticr or by arbitration

T3

in mapner provided by this Act.”

PORIWR ST UUR STV,

3

Q The distinction beiween the itwo Sections appears to be ithat .
m under Section 23 the ovmer or occupier has subject to compliance
[
o
1 with certain %echnicalities, an absolute right to conneci into the
1
sewer of the Sanitary Authority, but uncder Section 24 he still hes
™
L the right to connect with the sewer of the Sanitery Authoriiy bul
’ oply on such terms and conditions es may, in the absence of agreement
-
] . e o . . .
' be decided by a Court of Summary Jurisdiction or by arbifretion.
™ ] The significance of this is that if one were attempting to assess the
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development potential of lands for residerntial purposes and the
development proposed tkhat the drains from the lands should connect with
e sewer of an outside Sanitary Authority then the terms or conditions
which the outside Sanitery Authority might propose for accepting the
connection or which might, in default of agreement, be settled by

a Court of Summary Jurisdiciion, or by arbitration, might be e
relevant fector in assessing the velue of the landés.

As previously stated all parties to the present aerbitretion
proceeded on the basis that, so far es drainasge of the lexd was
;oncerned, this case was ox ell fours with the Short case. In
this they were correct, But efter the decision in the YXcEKone case
the County Council concluded that there was a2 further point which
they could have made in the Shori case end which they had not made.
This was thet the County Council is not complete mester of the sewer
into which the claimant in the Shoxrt cese and in this cese notionally
seek connection. This is beczuse the County Council's sewerage
pipe is connected with sewers controlled by Dublin Corporation and the
County Council in its turn is bound by terms imposed by or agreed with

Dublin Corporetion.

At the resumed hearing of the arbitration on the 18th of
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November 1983 +the Council which,as previously stated, haé on

2nd of ilay 19383 closed its cose subject to the outstanding legal

point concerning the case stated, sought to adduce Ifresh evidence

s

from ¥r. Kevin O'Donnell Chief Engineer (Sanitary Services) o2

3

Dudblin Corporation to the effect that the Council's sewer drazined
into a Corporation sewer and outfzll and that the claimant, by

connecting into tne Council's sewer would, in efiect, be commnecting

into the Corporation sewer and that therefore the cose properly

"o
3

fell to be decided under Section 24 of the Pudlic Health Act 1878.
On the othexr hand it is at least equally arguadle that the
primary duty for draining its districet in accordance with Section 17

02 the Pudbiic Health Act 13873 falls on Dublin County Council end
thet the owvmer andé occupier of lanis in Dubdlin County is not
concernaé with whaet arrangements the Couwncil z=2y make with other
Senitary Authorities foxr draining its own sewers and that the case
therefore is properly regarded as a Section 23 case,

In any event the arbvitrator refused to hear the new evidence
proposed to be adduced on the 18th ol November 1633 as both pariies

had previously indicated that, subject to the legal argumnent on the

case stated, their cazes had been closed. Moreover the arbitrator
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did not regard the evidence sought to be adduced 2s new evidence
because it was available at the date of the originel hearirg on the ;
2nd of Mey, 1983. :
I em now asked to interfere by an Order Iin the pature of
¥andamus with.the arbitrator’s conduct at the arbitration proceedings
end to direct him to receive evidence which he, in his discretion,
has decided not to receive. There is ro suggestion of any form of
impropriety on the part of tho arbitrator, Tho decision not to
accept new evidence was a responsible decision made by him in the
exercise of his discretion. The decision appears to me to have
been the right decision. Buf even if I thought the decision was
erroneous I do not think it would be proper for me <o inﬁerfere by
way of Mendamug, in the circumstances of this case, with the exercise
by the arbitrator of his discretion as to the proper conduct at the
arbitration proceedings.
A sonmewhat similer application was mede to me at e vacation
sitting on August the 29th 1983 arising out of the decision in the

Short case. Phig was in the cease of Dudblin County Council —v-

McCarthy & Short (1983 No. 5203P) where the County Couzcil sought an

3
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1
n Interlocutory Injuncition resiraining the arbitretor in the Short case
—omi e GBS0,
g i
_ from publishing hls award pending the determinetion of proceedings E
™
E
| for en order directing him to receive new evidence o2 the kind
m - ’
: . .
b proposed in the present case. I declined to grant the injunciion
- i
i ?
mv; sought on the grounds, inter alia, that to do so would be en 1
. i
m unwarranted interference by me with the proper exercise of the g
. arbitrator's discretion. ‘
™ ) :
o !
| R ¢
b I would accordingly dismiss the Plaintilf's case. :
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