
~ t e  rials a ~ d  methods Pox if s CUE: or.e rs a d  su-2er-rf se s the prcdzctioa 

of materials and th esqlaymenk of a ~ ~ L e t g  of spec ia l i s t  agencies 

which produce such mterial. Tie  Inspector of T=es (Yze fasgestor) 

is interested to argue that this b u s b e a s  is a p r e a s s i o s  ox provfdes  

pro ie s s ioml  services withFn the of section 152 of the 

Corporation Ac+ 1976, vrkile t 3 e  F- payer is jnterested t o  argue 

t o  the co~tr=:r. 

Sect ion 162 pro-jiL;ies, at s:;'1sec t im (1 ) , "!;ubS=ct to s u 3 3 e c t i 0 ~  

(21, in thTz s e c f i ~ n  "service e o ~ " y p ~ y ~ '  mans - 



C' . . 
c a r r j i z g  o,-. or' 11 ?rcf?s;l>n cr ,,.I$ p~ovxszc,-- o2 nzof?ssi:r-zl sey-iiczs,". 

. - Subsecflon (.!j ~2 ;:le caze z l c t i t r .  r o v i C a c  f :r :as l i s l i l i ; - r  ?I' 2 

serv lcc  C ~ C ~ : J  t o  corporzt ion tax in cert2i.n cases. 

Section 155 of th s  1376 i c t  provides a t  subsec;isn (71) tlrzs, 

save as o the r~~f i se  przvicled, and except i n  s o  far a s  the context 

other:.risr r0;ui.=98, Y I O Z ~ S  zrii e::pyessions ueed ~JI the fncozc Taz Acts 

. - - have tire saxe z;eznL-g i-? the  C O S _ ~ Q ~ ? . T ~ : I P .  I"' Acts as i~ tkose Ic;s. 

Section 1(1)  o f t h e  Izcore 7 ~ :  Act, 1967, nrovides thaz tbcr 

expression " p r o l e s s i c ~ "  incl:;kes v ~ c a t i o ~ .  A p m t  f r o m  t E z ,  tkere  

i s  no d e f i n i t i o n  of "professiont'  in the Acts. 

Tne President  02 the Ci rcui t  Court held tha t  the Tazsayer was not 

2. coopany whose b u s h e s s  c o c s i s t s  of o r  includes the carry- on of 

2 ?ro2essioo or  tile ? = g v i s i o n  of g rc i a s s iona l  services .  The 

Lqspector required t h i s  case t o  be s t a t e d  ar-d the question of 12:v o n  

v~hich the  o p h i o n  of the Higk Court i s  sought i s  ivhetter t h e  Presisiens 

of the C i rcu i t  Court was correc t  in l z a  on the f a c t s  recL;sd ir, 

h o l d k z  t h a t  : - 
(3) xi12 bl_:;in;,ss 9;' t:?~ Tz:pnjrar as ar. ad-rertising agency dic! not 

cons is t  of o r  inc1uti~ th.3 carrying on of :s profession ~JXI 

(b) the business of the h c p y s r  as an adver t i s ing  nqencJ a i d  a02 



'1 /. 

. . cons i s t  of o r  includ!: tile prr>-r. -., - - t  -,, -,- of :r?.ieosionel services.  

On Seilalf 02 the Inspector it . . : r t ~  arsued t k t  the ccizc?!-t  

of s " ~ r o f e e s i o n "  chanqos fr?:.~ t k . e  t a  t i n e  and tl~.>.s 3i1a old 

r e s t r i c t i o n  t o  "t.12 c k c ~ c L ~ ,  nsdicine .ad the 1~:;" hzs long since 

been extended t o  include mzs:r othc? occupstions. In  pa r t i cu la r ,  it 

was urged t lmt  the  provis ion i n  sec t ion  1 of the 1967 Act considerably 

enl=gsd the caf egozics  t o  lvhtch the e q r e  ss ion  " p r o f e ~ s i o n ' ~  night  

be a p g l i 3 d  for the pu->oses 91 ths Is*. 3 e l i i ~ ~ c e  was a l s o  placed 

on the f a c t  t k t  the lh rnor - .n2~  of Association of the Institute of 

Adverti3ing P r a c t i t i o n e r s  i? i ~ e l u = O ,  t o  which the Taxgayer b e l o ~ s ,  

r e fe r red  in seve ra l  of i t s  objec ts  t o  the profession of p rac t i t i one r s  

i n  a c i v e r t i s i z g  or used the a d j ~ c t i - i c  "rofsssionalw in r e l a t i o n  t o  

the status m d  stmdar2s 02 the organization. 

On beha19 of  the Tzcgzyer  it ..7as s u j n i t t e d  that the o_zssti.o~ 

jn i s sue  is one of :act srrd thnt  she  d e c i s i o n  of the Circaif  Ccuzt on 

a q r t s s t ion  si f z c t  CZTJIO~  5~ ugset if there  was evideilce to support 

i t .  It i s  accepted thz$ thc Tscprger is a c lose  c o n g z t  wifkin the 

meaoing of the s e c t i o n  but i t  i s  argued t h a t  it is not a service 

c s n p m ~  w i t h i n  thc  ;ts:lnifie or' t!ro sect ior ,  b e c . ~ ~ s e  i t  does not car ry  

on a ?rofassion. I t  T;:as subaitteC %>at the proper snnroach t o  the 

ques t io~-  i s  t o  consider  ahnt the o r d i m r y  reasonable m n  at the 



p r ~ s e n t  t i n e  could consiricr t o  bt? 3 ~ r o f ~ s ~ i o f l .  S:y111asis  as l -1L. i  

on t h e  f oilo-;~fr~; f zc $3 f aund by ;::? 2 r e s i d ~ n t  of thc C i r c a i t  C;.irt :- 

a. Yo e d u c ~ t i o ~ ~ l  o r  o the r  q i ~ x l l l i c z ; l ~ z  i s  r l qu i r ed ;  

b. Thsre i s  no code of p r z c t i c e  ~ o v ~ r n i n ~  G Z  c c f i t r c l l i r ~  ?A- ;e r t i s i~-  a 

c. members hi^ of t h e  I n s t i t u t e  i s  oo t  con:ulsory and over one th i rd  

of advertising agen5s a r e  no5 z ie~5ers ;  

d. The I n s t i t a t ?  hzs no d i ~ c i p l ~ ~ r g  f * x c t l c n ;  

e. Advertising ~ g e n c i e s  a d v e r t i s e  t h e i r  o m  bus iaesses ;  

f .  I n  t h e  course  of t k e i r  adve=:izemr,ts t5ej. f z e e l y  d i s c lo se  nho 

are t h e i r  cus tocers .  

It was a l s o  a r g o d  on beha l l  o f  the  T a q a y e r  t h a t  the  p rov is ion  

i n  the 1976 Act was ix t rocb~ced  f o s  t he  puroose of taxing s o l i c i t o r s  

acd otlzers who could not  fara conr~anies .  %ere i s  n o z h i ~ z  in t h o  

. .. Act t o  d i z c l o e l  t : ~ i z  o r  kc  lnc:: 172 t-hat the ? r s v i s i o n  does not z p p l g  

i n  a nore ~ e n e r s l  1~137; nor hzve I been r 3 l e r r s d  t o  a,ny evi?ic.:ce o f  

such an i c t e n t i o n  on t h e  p a r t  of t he  Legis la tu re ,  and I af: certzi.?ly 

no t  c,n,39-;I:2 t3 z?ec~I?- l ;e  ;n vh: 32; o r  zq,r  C O ~  have been Li t5e  

. - ainds of +>..e 1=3:z~'.'.ors zr,Z i n $ ? r y r e t  %!I? s tz tu te  accorzlLn-;ly, 

- al though A e:ipr;ss no opin5o-l 2s 1 ; ~  :'lhgthcr I ;vouli 3e e c S l t l s d  tj 

congidsr  U?ch 2vidence o r  a o t  had i t  been tecdtred. 



Christonhsr Bakez ?c Sons .v. Co3zissioners of I?lla,"-d Reveme 
(1313) 2 K.B. 222 

Cnrr .v. Lr.lzoC Ftevanue C o d s s i o n e r s  ( 1 9 4 ~ )  2 A11 E.R. 163. - 
. . ~ ~ 1 3  .v. E I - ~ r i ~ i ~ ~ b l ~ 5 L t d .  (1352) 1.5.3.-.I. d2 l .  

It i s  n e i l  e s t a b l i s k e d  t'l.?-t 5 l ~ c i i . z ; ~  of f a c t  by a t r i b u n d  

. ,~hich hem? the  evidence should nct  be s e t  as ide o r  disturbed 

unless  there  m a s  no evidence t o  supsort  such f indiogs.  On the o ther  

band, Kenny, 3. , i n  the casa 02' '-a .v. E~-ziin<5izd Ltd., a d o p t b ~  

the view of the House of Lords i n  Sdvards .v. Eal-stow (1956) A . C .  14, 

made a d l ; t i l c t i o n  betq?~een primary f a c t s  zn& the i r93renses  t o  be 

d r x m  f r o m  thea. The e f f e c t  of t 3 . s  d i s t i n c t i o n  i s  t h z t ,  w k r ~  

f indings  of p r 4 m r y  f a c t s  :uve 5 c e 9  a d e ,  such f i n d b g s  m3.y no t  be 

d i s t  urbad, wllezeas the  hScrer.cos drsm fron m c i ~  f a c t s  are mixed 

questions of 13':l and ? a c t  3n.l x.:~ 5e cst as ide  2 e Couzt is of 

. . 
0 I . ,  0 e z ~ z z l c i  inteigre:z:ion of the r ? l ? v a ~ :  stntx'' uL * 

the t r i b w u 1  ::'4i2:1 dznl.-I t:lc lafe~or.c?c piid no5 co r rec t ly  deternine 

the meaning of the s t z tu t e .  



I n  t h e  ?resent  c z s a ,  it nas 3 question of f a c t  l o r  the P 2 3 s i i e n t  

of the Ci rcui t  Court t o  "clic ?:r!l-eth2r the  Taxpayer l:?as cnrrgifig on 

. .- a profession or  ?rovraL+g ?="Zcssional cervices  o r  z o t ,  but,  i n  o z d e ~  

t o  reach his d e c i s i o ~ ,  55 -:;as necPss2rg ?gr hi-?., a s  it is cecesszrg 

f o r  this  Court, t o  t r y ,  i f  i t  is possible ,  t o  decitle aha t  i s  the 

mc?nnL*ls of the phrases "csr rg i rg  on a professionn m d  "the provision 

of profess ional  serv ices"  a s  used i n  s e c t i ~ n  155 when taken Fn 

c o n j w c t i o n  with the prevision in the 1367 Act t h t  tho e:qression 

tlprofession" Lqcludes rtvocatlon :' . 
This is the s o l s  izsue i n  the czse. On t h i s  question, the 

s t a t u t e s  themel-res  g i r e  no ass i s tance ,  Xor z r e  the cases  ts  \7;?ic3 

I have been r e f e r r e d  very hs lp fu l  on the issue a d  none of them deal  

with the word "vocation ", Indeed, most 03 them a r e  concerned with 

t:?e specif Fc d i s t i n c t i o r  be+-::eer. ? ro le  ss ions  a d  t r s d e s  o r  b u s a e s s e s  

r a t h e r  than a c ~ n ~ i ~ e r z f L . 3 - ?  02 3 ; r ~ f e s z i ; n  iz =y .;szeral confa:.:t. 

I do not accept sx zzf:r?,ent r ~ d e  on behalf ol* ;:19 T P Z ~ ~ J P T  ; h ~ t  

tile in.clus5.ofi of the e:;gression " t ~ c s ~ t i o n ~ ~  must mem something 

L 1  anrro*;;er than cL1c e:i?ro s s i z n  " ? r o ~ e s s i ~ n "  L::Z, there?oze, carnot add 

L apyt>j.;ul( t o  r ". In cozs tr?~i?;; nr; doclaant,  cc ,n , s id~ra t ion  sboul:! be 

given t o  each p r ~ v i s i o n  on the basis t h a t  it was Llssr ted  ~ : F t h  the 

i n t e n t i o n  of e f f e c t i n g  some purpose, It seens obvious t o  ne t k t  its 



i n c b s i o n  ivic?s not  i ~ t e n d e d  t o  r e c t r i c :  1;:~z zsar,izg of the  e::?rossFnr, 

" a r o l e s s i ~ n "  but r?.S:~er t c  ?i913r;e it. :,hss 5 :  do22 do o r  3:;i:zt i t  

..:?s in tendsd  it:, do 57 ::lay of eri l~r=e:nec+ i s  anct;'r.sr o ~ t z e r .  

60r do I agree  n i t 3  t ke  a rgucsn t  m d e  on behalf  of the  L ~ a c e c t c r  

t h a t  t h e  use  of t h e  t e r n s  "prcfess ion"  and ' lprofess ional"  i n  t he  

?demoraficium of Assoc ia t ion  of the  I n s t i t u t e  i s  very s i g n i f i c a n t .  It 

is not  i n  any ;;ay conclusive  ar,C I take t he  view t h a t  i t s  

signfZicance on this i s s u e  i s  m i n i m a l .  It 3zy be r e l s v a n t  t o  consi.5ez 

what t he  I n s t i t u f e  thoug~t o2 t h e  s t a t u s  o l  i t s  neabers  but  no person 

can becone sone th ing  tn-t  he i s  a o t  c e r e l g  5y say- so. It i s  

pure ly  a ques t i on  of f a c t  f o r  the  Coart t o  decide  wh3t i s  tha  s t a t u s  

o r  standing of any person however he nay choose t o  descr ibe  h b s e l f .  

I n  C a r r  .v. L.B.C., Du Pzrc ,  L.J., at page 166, adopt ing a 

viem ex3recsed by S c r ~ t t o ~ ,  L.J., i n  C.1.3. .v. U&=se, s t a t e d  "it 

seems t o  me t o  be very dangerous t~ t r y  t o  d e f h e  t3c  wor2 l ? r o l a s s i o n l t t  

and, on tn9  s z e  23.59, he s a i d  "L'lzFzntelg one has t o  as-:,er t h i s  

quest ion;  would t h e  ordin3ry man, t h e  o rd inary  reasonable man - the  

-n, i=' you l i k e  t o  r " f e r  t o  2-z ~ l d  C r i ~ n d  o n  t h e  clap ha^ onnibus - say 
, . fioa, ia the  t i x e  i n  ; : r l i ~ i :  -:;I? l i - 7 3 ,  01  2 ? y ~  p l = t i c t ~ l . ~ r  oc~u?? , t ion ,  t k ~ ;  

it is  p r ~ z 2 r l ; r  2sscz f3ed  , 2- J a ?ror'ession?" It s e e z s  t o  IS t h t  t h i s  

apgroacil should also be adonted t o  t h e  word lfvocation".  Not h v i %  



. . 
any evidence fr2n thc occu7~n-fs of the Clzpb: :  $F-~,L~us ,  I k v e  tur-.r.?d, 

as I thL+c I an e n t i t l e t !  t o  trrr~, t o  sczb nodern d i c t i o m l - i e s .  

S>ort;er 5 - ~ " 3 r d  3ic';lor.rrry 3d. 3 ?~-r iaec l  1qE0, dctr;crit;es - A m -  

-. prof 2 c s i o n  as:- .snc oczx?r",d=1 !'ri:ic?~ one professes t o  be skilled in 

and t o  f a l l o r r ;  a. -4 vosxtisz  51r- xhich a prafeased knoq::lsd~e of SOT-le 

depzrtiiient of learing is used i2 i t s  acp l i ca t ion  to the affairs of 

others ,  or in the practice of EU- zzrt founded upon if. Applied 

specially to the three Xer'll:asci p ~ o l e s s i o n s  of divinitg, l x r  2nd 

m$dicins; a l s o  t o  the military profession. b. In a rrider serse; ea;r 

ca l lhg  o r  occu~ztion by which a ??:son hz3ituallg earns his l i v i ~ z .  

Vocation is described as orre 's o r d m y  occunztion, business oz  

profession. 

Ic Cnmbers 31ens i s t k  Centxry Dictionary (13791, profess ion is 

dascribcd zs  II? ez;logzczt 2c)t z~s :2~?4ca l  a.!d requirir;; soxx degree 

- - a2  learning; ca l l i nz ,  hz'bifunl ezs l3yi~e~1t .  vosztion iz described as 

one's occc?.?5iaz, business c r  7roZessigc. 

1; C o l l L n ~   tee:^ Ewlish Dictionary ! 1356), prsf eszion is desc r ibed  

as o c c u p e t i m  o r  szllb-6, es??ci?.llg one requizit-4 I ? s r z i n ~ .  ' i o 3 3 t i o n  

5 s  dcscr ibqc  3 s  callLqz, ~rn'"""'; ,- -dd.-3L3. 0: ~;CCU?,I<:OR. 

Xzvinp, read these m e u p ,  I XI l e f t  in ti:.. r > o z i t l o a  that f;?e 

statute has groviclcd 3 c o m n C = - m  which I c m o t  c o l - ~ s .  If the a d d i t l o n  



of the v ~ o r d  "voczf i ~ n "  d o c s  izc1:1<9 211 occugations, calliz;s, 

businesses, hsbitual ez?logncnts 2x5 g r ~ l e s s i o n s ,  it seems unnece sssr;? 

to h a ~ r ~  used t k  V~ord "gzoicssionW at 211. Fhc -;;sz< " ~ - o l a s s i ~ n ' ~  

even as e:ctefi&d by th5 ~-:ord w-iocst icnx must h ~ v e  sene 1 h i t a t l o n .  

Simi la r ly ,  it ~ u s t  hzve beer. L r k f i 6 ~ d  t o  s I 'Zsc t  soae e x t e ~ s i o r  blZt, 

,. . as I c-?=ot ,suess rrfizt extensfor, %as btended to be, 1 am not 

ff i  a position to ecy t h t  t h e  Fnlere~ce &z;'lr. by t i ip  Preside& of  the  

Circuit C c u r t  7:es ~ o t  c o r r e c t .  


