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Judgment of M r .  J u s t i c e  Hamilton de l ivered  t h e  5 th  day of March 

1984. 

The P l a i n t i f f  i n  t h i s  case r e s i d e s  a t  7529 Susan Court, 

I 

For t  Worth, Texas i n  t h e  Uoited S t a t e s  of  America. j 

I 

These proceedings a r i s e  as a  r e s u l t  of an accident  which 1 

occurred w i t h i n  t h i s  j u r i s d i c t i o n  on t h e  25th day of Ju lg ,  1978. ! 
f 

The P l a i n t i f f  was t r a v e l l i n g  as a  passenger i n  a  motor 1 
I 
i 
I 

veh ic l e ,  t h e  proper ty  of t h e  first named Defendant, when it ! 
. . 

a l legedly  crashed i n t o  a d i t c h  and t h e  P l a i n t i f f  suffered: ...=' 

. . 
personal  i n  jury.  j i 1 

Subsequent t o  t h e  s z i d  acc iden t ,  t h e  P l a i n t i f f  was removed 

I 
t o  t he  North In f i r a s - ,  Cork where he was t r e a t e d  f o r  t h e  i n j u r i e s  

I 
a l leged  t o  have been sus ta ined  by him i n  t h e  s a i d  acc ident .  I 

He now claims t o  be e n t i t l e d  t o  recover  dazages i n  respec t  

i 
of t h e  s a i d  i n j u r i e s  su f fe red  by hii l  and which he a l l e g e s  were 

I 



caused by t h e  negligence of the  f i r s t  nsned Defendant i n  t h e  

d r iv ing  of h i s  motor vehic le  and the  negligence and breach of 
:. 

contrac t  of t h e  second named Defendants i n  the treatment of the  

P l a i n t i f f  f o r  the  s a i d  i n j u r i e s .  , 

I 

The first named Defendant, i n  h i s  defence, does not  deny 

t h a t  he was g u i l t g  of negligence on the  occasion i n  quest ion but 

denies t h a t  t h e  P l a i n t i f f  suf fered  t h e  a l l eged  o r  any p e r s o r s l  
! 
I .  

i 

i n j u r i e s ,  l o s s  and damages a s  a r e s u l t  of such negligence. 

He f u r t h e r  a l l e g e s  t h z t  the  personal i n j u r i e s  complained 

of by the  P l a i n t i f f  i n  these  proceedings pre-existed e n t i r e l y ,  

o r  i n  l a r g e  p a r t  pre-existed t h e  acc iden t ,  t h e  subjec t  niatter ? .  

t 

of these  proceedings and t h l t  they  were caused, o r  caused i n  

major degree, o r  were contr iSuted t o ,  by the  negligence and 
! {,- 

t 

breach of duty of t h e  second-nssed Defendants while undergoing 

treatment i n  the  s a i d  Zospi tz l .  

I 

The second-named Defenl:mts i n  t h e i r  Defeace, deny t h a t  , .  

t h e  P l c i n t i f f  was placed u d e r  t h e i r  care ,  deny t h a t  they were 
I 

rn 
I 

g u i l t y  of negligence and 6eag t h z t  he su f fe red  f u r t h e r  severe 

personal injury while i n  t h e i r  care .  
P 

i 



A s  w i l l  be seen froin the  foresoing b r i e f  ou t l ine  of t h e  

pleadings, a number of i s sues  w i l l  have t o  be determined a t  the  

1 hearing of t h e  a c t i o n  and these w i l l  inc lude ,  (a)  t h e  

pre-existing condi t ion  of  the  P l a i n t i f f ,  ( 5 )  t h e  na ture  o f  t h e  
I 

i n j u r i e s  sus ta ined by t h e  P l a i n t i f f  when the  first-named 

Defendants motor-vehicle crashed i n t o  the  d i t c h ,  ( c )  t h e  e f f e c t  . /  , . . 
I 

'6. i 

(%f any) t h a t  these  i n j u r i e s  had on the  pre-exist ing condit ion L - 
Q :? r p ; j' 

J" :Zf*'- of the  P l a i n t i f f ,  ( d )  whether the  P l a i n t i f f s  present condit ion I 
Id * /' t 
1 

4 
is  due i n  any way t o  the  i n j u r i e s  sus ta ined by him i n  the  

I 
1 
!I 

accident o r  whether it i s  due s o l e l y  t o  t h e  pre-exist ing 
I , 

% 
p: ! condition, ( e )  whether the second-named Defendants were g u i l t y  
i. 

["" of negligence i n  t h e i r  treztment of t h e  P l a i n t i f f  and i f  so ,  

These a r e  but some o f  the i s sues  which w i l l  a r i s e  f o r  
i l  
I - 

4 determination dur ing  the  course of t h e  h e r r i n s  of t h e  P l a i n t i f f s  

clzim f o r  damages agz ins t  both Defendants. 
: 

* !  
I This Itlatter cane before ne by way of an apg l i ca t ion  brought 

P i 
: 
! by the  second-named Defendsnts, and by t h e  f i r s t - ~ a e d  Defendant 
4 .  , . 



f o r  an Order d ischzrging a n  Order made by the  Master of  t h e  

High Court on t h e  17th  day of Jmusry, 19%. 

I"" 
I hzve no t  seen a c o ~ y  of t h e  s a i d  Order made by t h e  

Elaster of the  High Court but am informed by Counsel t h z t ,  on 

I 

t h e  a p p l i c s t i o n  of t h e  P l a i n t i f f ,  it Frovided f o r  the  examination 

i n  Texas of t h e  33 witnesses r e fe r red  t o  i n  i*. Flemings 
& 

a f f i d a v i t  sworn here in  on the  6 th  day of January, 1984. I 
4 .  It is per fec t ly  obvious t h a t  the  examination and cross-  I , $  ! .* 
I 
i 

examination of 33 witnesses i n  t h s  S t a t e  of Texas by t h e  p ~ r t i e s  , t 

' . 
i * t .  

1.. 

t o  these proceedings would be a n  extrenely expensive proceeding 
, 

and should be p e r a i t t e d  only i f  i t  i s  necessary f o r  t h e  proper I 

determination o f  t h e  i s s u e s  between t h e  p a r t i e s .  \ 
1 

Order 39 R1 o f  t h e  Rules of t h e  Super ior  Court provides 1 * !  

t h a t  :- 
, 
I 

"In t h e  absence of any agreement i n  wr i t ing  between t h e  

I b 

s o l i c i t o r s  o f  a l l  p r t i e s ,  and sub jec t  t o  these  Rules, t h e  I 
I i 

! ! 
witnesses a t  t h e  t r i a l  o f  any ac t ion ,  o r  a t  any zssessment of 

t 

dsmages, s h s l l  be exa-ned~va voce and i n  open court  .... n f 

I 

Order 39 R4 provides that.; i 

I 



"The Court may, i n  any cause o r  mat ter  where i t  s h a l l  

appear necessary, make zny order  f o r  t h e  examination upon oa th  

' before t h e  Court, o r  any o f f i c e r  of the  Court, o r  axy o the r  

I 1 
I 

person, and a t  any place of any witness,  and may allow the i 
I 

["" deposi t ion of such wi tness  t o  be adduced i n  evidence on such 

I"" terms ( i f  any) a s  t h e  Court nay d i r e c t n ,  I 

t 

fB" ? 'Before depar t ing  from the procedure l a i d  d m  i n  Order 39 

I 
I ' 
I 

IWm 
with regard t o  t h e  examination of wi tness  a t  the  t r i a l  of 

I 
i 

any ac t ion  o r  a t  any as3essnent of damages and making an c rde r  I .  

f" 1. 

J pursuant t o  t h e  provisions of Order 39 Rule 4 a Court ,must be . ! , 

i . 

i,. 
It appears from the  a f f i d a v i t  of M r .  Flemiog 9WOI-n he re in  

PWI 

r 

1 )'. on t h e  6 th  day of Januuay 1984 t h a t  llSenior Counsel has advised 

P' ! 

4 
i ' 

[ . ! .  
s a t i s f i e d  t h a t  it i s  necessary f o r  the  proper  determination of  . 

F 

I 1 . , 

I 

I I 

the  i s sues  between t h e  p n r t i e s  and i t  would appear t o  me t h a t  ! 1 
I 

m 

m 

t h a t  the  fol lowing witnssses who l i v e  out  of the  j u r i s d i c t i o n  i n  a 

i. 
L 

the United S t a t e s  o f  America should be a v a i l a b l e  t o  give evidence'  

f '  

i 
on behalf of the  P l a i n t i f f  a t  t h e  hear ing  and where not ava i l ab le  I .  

! 

P 
, 1 1 

m 

i: ; 
the  onus of s o  s a t i s f y i n g  the  Court r e s t s  on t h e  par ty  seeking i 

I .I . 
\ 

such order .  I .  
t 



" t h e i r  evidence should be otherwise produced subjec t  t o  t h e  
I 

P" 
i I d i s c r e t i o n  of t h e  Master of t h e  High Court and the  obta in ing 

And t h e  aames and addresses of f i f t e e n  nedica l  p r a c t i t i o n e r s  

I, 

P" 
! 

res iden t  i n  t h e  S t a t e  of Texas z r e  t h e r s i n  s e t  f o r t h .  

The a f f i d a v i t  f u r t h e r  provides t h a t :  

u I n  add i t ion ,  Counsel has advised t h a t  the  fo l loxing 

of the  appropr ia te  o r d e r  f r o n  the  Kss ter  of the  Xigh Court. 
7 

i '  

witnesses w i l l  be requi red  t o  give evidence i n  r e l a t i o n  t o  

3 namely : I 

s p e c i a l  damnges and i t  i s  r e s p e c t f u l l y  suggested t h a t  it  would , 

be f a r  cheaper and convenient t o  take  t h e i r  evidence on 

Commission i n  t h e  United S t a t e s  ( i f  the  Order f o r  t h e  t ak ing  
I 

of evidence on Commission i s  granted)  r z t h e r  than t h e  bringing 

of such persons t o  t h i s  c o u n t v .  The fol lowing a r e  the'  names 
I 
l 

and addresses of t h e  s a i d  persons:" i 
I 

The Defendznt then  proceeds t o  give t h e  names and addresses 

of the persons sought t o  be exaaine2. 

A s  t h e  at tendance o f  the  foregoing witnesses has been 1 

advised by Senior  Coucsel I must and do accept t h a t  t h e i r  
! 



evidence i s  necessary f o r  t h e  proper p resen ta t ion  of t h e .  

P l a i n t i f f s  c laim h e r e i n  but i s  it necessary t h z t  they be examined 

on oa th  i n  r e spec t  of  such evidence? 

Order 32 R 4 of t h e  Xules of t h e  Super ior  Courts provides 

I been given, c a l l  on zny o t h e r  pa r ty  t o  admit,  f o r  the  purposes 

I"" 

.. \ I  
, ,"\ 

P 
I 

. - \  
!\. , o f  t h e  cause,  ma t t e r  o r  i s s u e  o ~ l y ,  any s p e c i f i c  f z c t  o r  f a c t s  

.@ 
<\' 

r"" ,@ mentioned i n  such n o t i c e .  And i n  case of r e f u s a l  o r  neglec t  t o  

t h a t  : 

'IAny pa r ty  may, by n o t i c e  i n  w r i t i n g ,  a t  any time not l a t e r  

admit same wi th in  s i x  days z f t e r  s e r v i c e  o f  such n o t i c e ,  o r  

3 
with in  such f u r t h e r  t ime a s  may be allowed by the  Court,  t h e  1 1  

F 
\ 

cos t  of proving such f a c t  o r  f a c t s  s h z l l  be gaid by t h e  party 
m 
! 

so  neglec t ing  o r  r e fus ing ,  whztever t h e  r e s u l t  of the  cause, 

than nine dzys before t h e  d2y f o r  which n o t i c e  of t r i a l  has 

mat te r  o r  i s s u e  may be,  un les s  a t  t h e  t r i a l  o r  hear ing  the  Court 

W 
I 1 s h a l l  c e r t i f y  t h s t  t h e  r e f u s a l  t o  admit was reasonable o r  u n l e s s  : 

P I 4 t h e  Court s h a l l  a t  any t i a e  o t h ? n i s e  a r d e r  o r  direct ."  
I 
i 

It seems t o  me t h z t  i n  so f a r  as t h e  e ighteen  witnesses  i 
I i 

4 r e l a t i n g  t o  t h e  i t em of s p e c i a l  dzsages a r e  concerned, t h e  1 
I"" i i 



I '. 
procedure provided f o r  i n  Order 32 R 4  should be f o l l o i ~ e d  by 

I 
t h e  P l z i n t i f f  before any d e c i s i o n  can be reached by a Court 

t h a t  i t  i s  necesszry t o  have t h e  wi tnesses  necessary t o  prove 
+: . 

these  s p e c i f i c  i tems examined on oath.  ! 

i 

While i n  no way a t t e a p t i n g  t o  i n h i b i t  o r  r e s t r i c t  i n  any 

way t h e  proper  prosecut ion  of any p a r t y ' s  case i n  Court ,  t h e r e  

T- 
1 seems t o  me t o  be an  o b l i s t i o n  on t h e  Court and the  p a r t i e s  i 

! 

I I 

t o  ensure t h a t  no unnecessary c o s t s  o r  expenses a re  incurred.  :. 

Very cons iderable  expense w i l l  be incurred  i f  i t  i s  

considered n e c e s s a q  t o  have t h e  f i f t e e n  medical witnesses  

examined be it i n  I r e l z n d  o r  i n  t h e  United S t z t e s  of  h e r i c a  , 
1. 
f 

I * i *  
and i f  it i s  considered necessary t o  have them examined, it ! 

: >; .- . 
-. ' 

would appear  t o  me t o  be more convenient and l e s s  expensive t o  , t i  .. . . '. 
T"m 
I 

have them examined i n  For t  'N'orth o r  D z l l z s  Texzs. 

Before zny d e c i s i o n  can be made on t h e  c r u c i z l  quest ion i 
F' a s  t o  whether it i s  necessary t h a t  t hey  be examined on oa th ,  

I cons ider  it necesszry thz t  t h e  P l a i n t i f f  should ob ta in  f r o n  
r / . 

' .  
each of t h e  s a i d  doctors  a mediczl r e p o r t  a3 proof of t h e  

.\ 
evidence intended t o  be given by each of them, t h a t  such 



F t medical r epor t s  o r  proofs of evidence be submitted t o  the  

r I Defendants f o r  t h e i r  considerat ion,  t h a t  the Defendants should ' 

r 1 then ind ica te  t o  t h e  P l z i n t i f f  xhether  they a r e  prepared t o  

admit them i n  evidence, whether they are prepared t o  adn i t  

the  f indings  and conclusion t h e r e i n  contained o r  whether they 

intend chzl lenging t h e  f indings and conclusions t h e r e i n  

contained and i f  the  l a t t e r ,  subinit t o  t h e  P l a i n t i f f s  t h e  ~ r o o f  

i 

of evidence of t h e i r  medical witnesses with regard the re to .  

When these  proofs of evidence hzve been exchznged between 
1 

t h e  p a r t i e s ,  i t  w i l l  be poss ib le  t o  a s c e r t a i n  whzt witnesses i f  , , 

pw 
I I .  

I any need t o  be examined on oath  and whether i t  i s  necessary . , 

t o  have them examined on commission. , L+ 

4 Neanirhile I w i l l  d ischarge the  order  m ~ d e  by t h e  Master 

i .  
of t h e  High Court and zdjourn genera l ly  t h e  P l a i n t i f f s  motion 

with l i b e r t y  t o  re-enter.  


