
THE HIGH CUUliT 

ito. 54 M.C.A.  198'5 

I N  THE MATTER OF THE LOCAL G O V ~ l \ l i ~ ~ ~ i I T  (PLAM~ING AND D~.:V:~LOP!??ENT) 
ACTS, 1963-1 982 

AlJD IW THE MATTMI OF PREbl'ISb!S AT BdECHDALE, DUIJBOYNE I N  THE 
COUlJW OF MEATH 

JOHN MARRY AND KATHLAgN 0 ' DONOHOd 

Applicants  

-and- 

JOHN CON& AUGHTON AND JOUi C0ii:ikUGHTOIq 
LIPIITED 

Respondents 

Judgment d e l i v e r e d  by OIHanlon J . , t h e  25 th  day o f  Janu=y, 1 984 - 
The f i r s t -named Appl ican t  i s  and was a t  a l l  m a t e r i a l  t imes 

the  owner of  No. 37 Beechdale,  Dunboyne, i n  the  County of  Mcath, 

and t h e  second-named Appl icant  i s  2nd was a t  a l l  m a t e r i a l  t imes 

a j o i n t  t e n a n t  o f  the a d j o i n i n g  p r o p e r t y ,  110. 38 Beechdule.  

These proceedings  were brought  by t h e  App l i can t s  a g a i n s t  t h e  

Respondents under  the p r o v i s i o n s  of S e c t i o n  27 of the  Local  

Government (Planning and Development ) Act ,  1 976, because the  

App l i can t s  were concerned about  the  manner i n  which t h e  second- 
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named Respondent (of' which the  first-named Respondent is and 

was a t  a l l  m a t e r i a l  t imes a D i r e c t o r )  was ca r ry ing  out bui lding 

development works on o t h e r  s i t e s  on the  Beechdale Es ta te ,  some 

o f  which were i n  very c l o s e  proximity t o  the  premises owned and 

occupied by t h e  Applicants.  

The p r i n c i p a l  complaint r e l a t e d  t o  t h e  premises known as 

Nos. 45 t o  50 Beechdale, a block o f  houses which back onto the 

r e r e  gardens o f  t h e  Applicants1 premises,  and was based on 

t h e  a l l e g a t i o n  t h a t  Nos. 45 t o  50 ( i n c l u s i v e )  had been b u i l t  

with s u b s t a n t i a l l y  smaller r e r e  gardens than was shown on the 

p lans  on which p lanning  permission had been obtained fo r  the  

development, and t h a t  i n  consequence t h e  bui ld ings  had been 

brought c l o s e r  t o  t h e  Applicants8 premises than was permissible .  

Further complaints were made concerning the houses on S i t e s  

41 and 42, which were s a i d  t o  have been b u i l t  i n  accordance 

with design p lans  i n  r e s p e c t  of which planning permission had 

been refused  by the  planning a u t h o r i t y ,  and at a l a t e r  s t a g e  

o f  t h e  proceedings f u r t h e r  complaints were made c0ncerni.n:: t h e  

a c t i v i t i e s  of t h e  Respondents i n  r e l a t i o n  t o  S i t e s  90 t o  129 

which a r e  a l s o  the property of the second-named iiespondent and 
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which a r e  loca ted  a t  a d i s t ance  of some hundreds of yards from 

the ~ p p l i c a n t s '  premises. These a d d i t i o n a l  clzims a r e  r e f  erred 

t o  i n  an  amended form of  t h e  o r i g i n a l  Notice of Notion, dated 

the  25th J u l y ,  1983, which I a m  prepared t o  accept  as the Iiotice 

of Motion f o r  t h e  purposes of the  p resen t  proceedings. 

When the mat ter  came before t h e  Court i n  J u l y ,  1983, and 

again  i n  October o f  t h a t  year,  i t  was conceded on behalf of t h e  

Respondents t h a t  t h e r e  had been c e r t a i n  f a i l u r e s  on t h e i r  p a r t  

t o  comply wi th  tho requirements of  the Planning Laws,  and, as 

f requent ly  happens i n  t h i s  kind of case,  they appl ied  f o r  and 

were granted a n  adjournment or" the  proceedings t o  g ive  them 

an oppor tuni ty  of  remedying t h i s  s i t u a t i o n .  

Appl ica t ions  were made t o  t h e  planning a u t h o r i t y ,  Neath 

County Council ,  f o r  permission t o  r e t a i n  unauthorised s t r u c t u r e s  

on s i t e s  N o s .  41 and 42; 45 t o  50 ( i n c l u s i v e )  ; 90 t o  4ri 

( i n c l u s i v e )  and 106 t o  1 29 ( i n c l u s i v e )  , and these a p p l i c a t i o n s  

(save  i n  r e s p e c t  of  Nos. 41 and 42) were u l t ima te ly  d e a l t  with 

on appeal  by An Bord Yleanala.  The Board, by Order dated 22nd 

December, 1983, granted r e t e n t i o n  permission i n  respect  of the  

houses on s i t e s  45 t o  50 ( i n c l u s i v e )  and by Order* dated 23rd 



-4- 

December, 1983, granted  r e t e n t i o n  permission i n  r e spec t  of the 

houses on s i t e s  Nos. 106 t o  129 ( i n c l u s i v e )  - i n  each case ,  

s u b j e c t  t o  condi t ions  as l z i d  down by t h e  Board. Permission 

was refused  i n  r e s p e c t  of s i t e s  90 t o  97 ( i n c l u s i v e )  as no 

dwellings had i n  f a c t  been e rec ted  on these  s i t e s ,  and the 

a p p l i c a t i o n  f o r  r e t e n t i o n  permission must have been made through 

inadvertence.  Re ten t ion  permission had been obtained from 

t h e  planning a u t h o r i t y  (Neath County Council)  t o  r e t a i n  the  

houses b u i l t  on s i t e s  41 and 42.  

By t h i s  means, t h e  developers would seem t o  have mended 

t h e i r  hand success fu l ly ,  save f o r  z Curther objec t ion  which 

was r a i s e d  on behalf  of the  Applicants.  They contended that 

the  p lans  submit ted t o  An Bord Pleanala  i n  respecc of t h e  

houses on s i t e s  45 t o  50 ( i n c l u s i v e )  and i n  r e spec t  of which 

r e t e n t i o n  permission was granted ,  were inaccurz te  i n  t h e i r  

r e p r e s e n t a t i o n  o f  the  exact  l o c a t i o n  of  the s i t e s  of t h s  hsu,;es 

i n  ques t ion  ana that the re fo re  t h e  r e t e n t i o n  2srmission must 

be regarded as having no eff icacy i n  relal;.ion t o  tllc hou~e:-, 

which have a c t u a l l y  been b u i l t  on t h e  s i t e s .  

The Respondents appear t o  concede t h a t  the re  is a 
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discrepancy, b u t  they say t h a t  i t  is  s l i g h t .  They f u r t h e r  

claim t h a t  the  a c t u a l  houses and t h e i r  l o c a t i o n  were examined 

i n  s i t u  by an I n s p e c t o r  of: An Eord Yleamla, p r i o r  t o  the Board - 

reaching  i t s  dec i s ion ,  and t h a t  t h e  Board a l s o  hzd the benef i t  

of a very f o r c e f u l  submission by the Kespondent:;' Archi tec t ,  

accompanied by overlay plans, t o  bring t o  their a t t e n t i o n  

i s s u e s  r a i s e d  about t h e  l o c a t i o n  o f  t h e  houses on the bui ld ing  

s i t e s .  

Having considered a l l  t h i s  evidence &id the documents and 

plans which have been exhib i ted  i n  the A f f i d a v i t s ,  I have come 

t o  the  conclusion t h a t  t h e  p resen t  l o c a t i o n  of t h e  houses on 

s i t e s  Nos. 45 t o  50 ( i n c l u s i v e )  is  s u b s t a n t i a l l y  in accordance 

with t h a t  shown on the  p lans  which were considered by An 5ord 

Yleanala,  and t h a t  t h e  r e t e n t i o n  permission ~ ; r : ~ n t e d  by the Board 

was intended t o  r e l a t e  t o  the  houses as they have been erec ted  

and i s  e f f e c t i v e  t o  relnove the t a i n t  of i l l e g a l i t y  fron! t h e  

development as i t  has a c t ~ ~ i 1 , - y  been c a r r i e d  out .  

I t  appears  t o  me that a v a l i d  and e f f e c t i v e  retention 

permission has a l s o  been obtained i n  r e spec t  of t h e  houses  on 

s i t e s  41 and 42, and on s i t e s  106 t o  129 ( i n c l u s i v e )  s u b j e c t  

t o  the  condi t ions  which have been imposed, and which the  
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* . .  Respondents have undertaken t o  comply with. A fa i lure  on 

L t h e i r  p a r t  t o  comply with any o f  t h e  condi t ions  imposed could 

r give r i s e  t o  f u r t h e r  proceedings under t h e  Planning Acts, bu t  

r a t  the p r e s e n t  time it appears  t o  me that they  have done what 

r i s  necessary t o  remedy t h e i r  previous d e f a u l t ,  and accordingly 

I propose t o  dismiss the  a p p l i c a t i o n  of t h e  Applicants,  while 

awarding them their c o s t s  o f  the proceedings as they were 

j u s t i f i e d  i n  b r i n g i n g  them t o  enforce compliance by t h e  

Respondents with the requirements o f  t h e  Planning Acts. 


