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TIE IIIGII COUIT 

GARDA CIKRISTOPHEI POLOBEY 

C o m ~ L z i m t  

and 

ct the junction of be Fnnu Rond rind Kylcnore Ronil. -4 motor volliclD 

a p p ~ o ~ c h o d  the scene ~ ~ h i c h  was subscqucnil:, proved to have been 

driven by the defe~idant; .  

anrdo Lloloney ~ i ~ n d . l e d  this vehicle to stop by r a i s i n g  his 

r i g h t  hand and f lns i i ing  his torch. lie v::rr; drcnscd in full Garda 

unlfon~~ with im ovorcorrt, scotc)~ l i ~ i l l :  I r i ! l t  nnil i.t!erc vtas good public 



2. 

l i g l l l i n ~  a t  the acenc.  

'I1ho vohic le  slowed dovrn but did n o t  a t o p  and as it V:CS passine is! . . . . 
him Cnrda Xoloney s t ruclc  t h e  p a s s e x e r  mindovr with h i s  to rch .  Be iI : 

? - 
1 

a l s o  shone his t o r c h  i n t o  t h e  v c l d c l e  fo onable  him t o  observe t h e  
I I !j 
I 

occu!rtulLs t h e r e o f .  . ;I!;. 
. , !i! 

4 :.\ 
i 

Tho vofilcle a o n l  gust and Cnrda r~:olnncy nnci Carila Iriulally, who 

!P i  . - 
wan a s s i c t i n g  him i n  d i r e c t i n g  t h e  traffic at the scene of t h e  : ; . . ,  

b [!I; 
: ' 1  

1 !;I 

a c c i d e n t ,  gave chase.  Some d i s t e n c e  further on the  v e h i c l e  s topped 

and Carda E!oloney observed a person,  tvho was subsequent ly  proved 

t o  be thn defcnd,m-t, g e t t i n g  ou t  of t h e  d r i v e r ' s  door. Gzrda Idoloney 

-1 obocrved tha-1; the defendan t  a1ns unsteady on 111s f e e t ,  his speech 

r 1 was s l u r r e d  anrl his e y e s  were p,lazed. Garcia l.!olonej f orn~ed t h e  

o p i n i  on that t h e  def e n d m  t v:as unf i f  t o  d r i v e  a mochnnically p r o p e l l e d  

v e h i c l e  due t o  t h e  consunption of a l c o h o l  an& 210 i n f o n r e d  the defendant  

that ho viao a r r e s t i n g  him under s e c t i o n  49 of the  Road Trnff 5c Act 

196 1 . Garda Moloney conveyed t h e  dof cnr'i:~, L to 2.~11 yf crmot Garda 

Stat.I.on where he hunried him over i n t o  t h e  charge o f  Sergeant P z t r i c k  

Sexton. Garda IiSoloney l a t e r  c l~nrged  the c!cfcndn~~ :. w i t h  the  offence 

s e t  c m C  on Dallyformot Sheet  291 of 1992 nnd t h e  defcnc1:tnk s t a t e d  t h a t  



Sergeant Sexton informed t he  clefenll.?.nt t l ~ i t  he !~roposod t o  

; I 
c a l l  a d o c t o r  t o  t h e  Carde S t a t i o n  and t ha t  ho rvould r e q u i r e  I t  

; f 
i ' 1  I 

, . t h e  defendant  t o  p e n i t  the doc tor  t o  lntke from him a sample of i 
a i 

I .  
. I  

blood OF,  at  h i s ,  t h e  d e f e n d a n t ' s ,  optiurl a nn!x?le of urine  and 0 i 
! 

, I  
t h a t  he could  if he s o  rrPzhed have a d o c t o r  of h i s  ovm choice  

t o  et tencl  a l s o .  IIaving s o  informed Lllc d o f c n d m t  Sergeant 
I .  ; 
i ;: 

Sexton t h e n  s e n t  f o r  D r .  Conor 0 tlIsnlon who a r r i v e d  a t  t h e  Carda . , . I 
I: . 3 .  

ii ,. 
S t a t i o n  at  about 12.20 a.m. on the 1 2 t h  April. 1902 and in t h e  

1 i : I a 
1 . . 

i I 

presf!ncc of the d o c t o r  t h e  Scrgo;~11 rcrlur!stcd the defendant t o  
! " . i .  : , I  

. . I  

. ' (  . s  . . . ' perlit tRe d o c t o r  t o  taLe i r o n  h i m  n sample of blood o r ,  at his o p t i o n ,  , , :. 

t o  nrovide n sample of urine and t h e  defendant  opted t o  provide 

a saraplo of u r i n e .  i 
i! I 

There appears t o  be some s l i g h t  ca!!rt~sion o n  t o  vjhother, a t  

son!? ztor.e, the S o r g o ~ n t  m x t  n o t  have E.L.  (?  th:: t khc d o ~ t o p  W O L ~ I ~  t ake  

a ti:nple of u r i n e  end t h e  defendant rn i . : l l t  p rovide ,  z t  h i s  o p t i o n ,  a 
: i 

0 : 
4 8  1 
i l r  . sample of blood b ~  t i t  i s  oleall from t!:c Case Stated that t h e  Sergeant  : i $  l .I 
. f .: I ,. 1 C O ~ V C S E ~  t o  the  dcforldant :he reqtliremx?~tt t?la? ilc r:ns t o  provide,  at h i s  :i t 
i . ., . 
: :! ; 

own o p t i o n ,  a sanple  of urine o r  a l t o r n a L i v o l y  t o  d l o v r  t h e  d o c t o r  t o  I .i i -, 



t o k r .  n :ia!!lpl~ of blood. '!'hi:: i3 m::dc all tlic norn c l e a r  f roni t h e  I 
/ '  

1 :  
! 
' ,  

f a c t  that t h e  defendant  wnr; provided i n  nccordnnce w i t h  the Regulations 
i 

: i 
 wit!^ the  necessa ry  c o n t a i n e r s  t o  enfrblo !iir:! t o  provide  a sample of 

! 
u r i n e  and was allowed a p e r i o d  of some t v o ~ ? t g  minutes w i t h i n  which 1 

t o  do .so but  he f a i l e d  t o  do so.  It is c u i t e  clecnv t h a t  t h e r e  was 
I 

; I 

no doubt o r  conflusion whatsocvor as t o  what vrns r o q t ~ i r o d  of t h e  f ,  ! f 

I :  
' 

defendant and t h e n  at t h a t  s toee ,  hnvinr. f a i l e d  t o  provj.de a sample [ /  
'I I 

:! , of urine, he w a s  asked t o  permit  t h e  doc to r  t o  t a k e  a sample of blood. , . 
A . L 4 1 I I . . 

, 
The defendant  r e f u s e d  t o  a l low t h e  d o c t o r  t o  take a sample of . . 

. I 

# I  

! blood and o f f e r e d  no vnlic! cxcusc o r  rcnson f o r  so r e f u s i n g .  Sec t ion  
: $ 1  

t 4 

19( 1 ) of t h e  Road Traffic (Amcfldncr~t) Xc t 1370 provi.tics that it s h a l l  r ! 

bc :I r:ood dcferico for '  r e f u s i n g  o r  f i l i l i f i l 7  t o  permit n r e g i s t e r e d  

medical prrictiti .oncll t o  tnkc n s p e c i n ~ o l  of blood i 'or the defendant t o  

satisfy t h e  Court t h n l  t h e r e  was a spr:cinl anli su l>z t ;an . t i a l  r eason  

f o r  his r e f u s a l  or f a i l u r e .  The oncs i s  on the defendant 

t o  show such s p e c i a l  and s u b s t a n t i a l .  rcnsnn and no evidonce was 

given t o  show any such rcnson.  

On behalf  of t h e  d e f e n d n ~ ~ l ;  i t  was submitted t h a t  as t h e  

cvjtlcnne skiuored t h a t  t h e  dcfcnAntlt had bcon rcqucstcd t o  allovr t h e  



, , . . . . . . 

modical p r a c t i t i o n e r  t o  t a k e  a Gpecimen of blood o r  provide at h i s  

option a specimen of u r i n e  t h i s  evidence d i d  n o t  suppor t  t h e  

c h a r ~ e  as laid on  Chaxge SheeC No. 291 of 1982 of Ballyfermot Garda 

i 
S t a t i o n .  It mas submitted i n  r e p l y  by t h e  p rosecu t ion  t h a t  t h e  I 

i 

evidence e s t a b l i a e d  an offence c o n t r a r y  t o  s e c t i o n  13(3) of t h e  1978 
I 

t 

: i 
I 

:,I: 
~ c t .  I n  r e p l y  t o  t h i s  i f  w a s  cubn~i f t ed  on behalf  of t h o  defendant  I !;I; 

; / / / I  
on n more broad basis t h a n  i n i t i a l l y  t h a t  as t h e  Act provided f o r  

\ ---- 
8 l . iA 

1 .I 
i n t e r f e r e n c e  wi th  t h e  b o d i l y  i n t e g r i t y  of a person  i t  shou ld  be 

s t r i c t l y  cons t rued  and a p p l i e d .  

I a m  oo t i r i f i cd  t h a t  t h e  evidence a c t a b l i s h o d  a compliance wi th  

t h e  roquiremento of s e c t i o n  1 3 ( 7 ) ( b )  of t h e  Act,  and t h a t  t h e  

f 
t ti. 

j;L; , 

k 

defcndnl~ t  vms n o t  mis led  i n  .my viay as t o  what vras r e q u i r e d  of i 1 ;  - 
'',I . 

> l;1,, 

him in t h e  Garda S t a t i o n .  ; , ,  Is 
a , j. 

:I :I. - 

On t h o  o t h e r  hand it i s  q u i t e  c l c n r  thnt the  Charge Shoot i s  

i n  t h a t  i t  h e s  g o t  t h e  r ~ q u i m r n e n L c  to p e r u ~ i t  t h e  d o c t o r  . 

opecimen and  t h e  o p t i o n  t o  t h e  def endqm-t t o  provide a 

specimcrn mixed up as b e h e e n  blood and u r i n e .  The Charge Sheet 

. . 

r a l l c , ~ c s  a n  o f fence  f o r  failing t o  permit  t h e  des igna ted  



r" 36 
I 

i 6 .  \5 1 1 j 1 
r d e f o ~ d : t l ~ t ' s  o p t i o n ,  t o  provif le  a apecimol o f  l~loocl 1 then,  of / / 

I : 1 

F course, t h e  Cli;lrgo Shcc t conc?udcs by cayin!: "con t ra ry  t o  s e c t i o n  
I 1 

I 
1 3 0 )  of t h e  noad T r ~ f f  i c  (lmencinent) d c t  1976". A r e f e r e n c e  t o  r' 

: i 
I I I 

s e c t l o n  1 3 0 )  show3 t h a t  t h e  doc to r  s o i i l d  t a k e  the  specimen i I 

I of h lood o r  tile defendant  \voulrl provide  t h e  specinen of u r i n e  a t  t h e  
t 

i 
8 J 
1 ;. 

def enil:tn t 1  s opt ion .  1 1  

1 a n 1  of o p i n i o n ,  t h e r e f  o r e ,  thet t h e  lcnrn6nd Dic t r i c t  J u s t i c e  r ! . +  
: 
; .' 

shoulii amid the Charge Sheet  by s u b s t i t u t i a ~ .  f o r  tllc u:o~d ? lur ineM ( I ; 1 
' 1  

t wl;ezr i t  p r e s e n t l y  appears i n  t h e  Chmee Shoct the r ;o~d  I1bloodw and 
L E 

! 1, . ,  by s u b n t i t u t i n & :  f o r  t h e  word "blood" where it prosef i t ly  a p p e a r s  i n  , 
' 

, . 
I 

!. 
: I 

t h e  Clurgo Shee t  t h e  word "ur ine" .  I ! 

l i e  f o u r  q u e s t i o n s  p u t  at t h e  e.*d of t h e  C::nc S t z t e d  w i l l  each I 11; I .  

i 1. 
I 

bc a~!swcred i n  t h o  nf f  irmatj.vc nan!ely : ! 

a i  . 
1 :. 
a 

1. .!no t h e  requirement made of t he  d c f c n e o ~ t  by 3crgosnt P a t r i c k  

.c.. ::exton made i n  accordsnce w i t h  t i le  p r v v i s j o n s  of s e c t i o n  l j ( 1 )  

I 

t h e  IlonP T r a f f i c  (Aaendmenl) Act 177i. i n  211 the  c i r c u m s t ~ n c e s  j 
: ,  
i I 

+ < 

tlepooed t o  s u f f i c i e n t l y  i n  acco?d:inoc .:.9.th the p r o v i s i o n s  of 

b 

:, t 
s e c t i o n  t o  r e q u i r e  complinnce by t i ;c  def c?.ndi~nt the rewi th?  . - 

I 

?,nsv.or: Yes. 1 ! I  
I) 



2. If the  said requirement ivas s o  s u f f i c i e n t  docs the  f a i l u r e  o r  
i / I l 
' I  1,. . . 

r e f u ~ a l  of t h e  defendant  i n  t h e  c i rcotnotnl~ces  c o n s t i t u t e  an 

of fence  of wliicl~ t h e  clefori6m)t rni:-11 t he  convictod i n  view of 

the charge as framed on i3allyfermot Chnrec Sheet 291/02,a 

I 
copy of wllicb i s  annexed t o  t h e  case  and i n  r e s p e c t  of which  I 

I I 

the cllnrge RC framed i n  o c c o r d s ~ c c  ~':it;i t h e  p r o v i s i o n s  of 

s e c t i o n  13 of t h e  Rond T r a f f i c  (hnendmer~t) A c t  1978? 

Answer: Yes. 

3. ::hould I c o n v i c t  t h e  d e f e n d m t  o f  ar: of fence c o n t m r y  t o  

s u c t i o n  i 3 ( 3 )  of the  s a i d  Act of 19787 

i 
Answer: Yes. I L 

4 .  If e o ,  o u ~ h t  1 t o  a1ier.d t h e  Chmgc Siinct p r i o r  t o  s o  doing? 

:inswer: Yes, i n  t h e  rrrl:>ner i n d i r : z t e d  above. 


