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Sudzmaenst of Mr, Cuc=ice Slavnev delivered the R 8 day of

The Applicant Is a farmer anc businessman. He owns

Bovle in the County of Rescommon on which, in
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Oczober 1%E8%, he had a herd of 131 catile. These cattle were
or 3Bovine Tuterculesis on the Tth Cciober 1989 by Mr,
RarTw Lynch V.S., ang *r. Lynch came tack cn the 10th October

Cne of the cattle, bearin
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of 14-186, which is
regarced as being an inconcliusive reading. 3ut the
Applicant's lands are in what the Respondent had designated

as a "black spot area", that is to say, an area of high
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disease incidence, and in such‘an area an animal with an
inconclusive reading is deemed to be a reactor. Accordingly,
on the 1ith Octcber 1989, MMr. Thomas O'Brien, the Senior
Veterinary Inspector o0f the District Veterinary Cffice in

Roscommon had the Applicant served with a restricted Holding

5




=
(=

-2 -
Notice under Article 12 Of +he Bovine Tuberculcsis
(Attestaticon of the State ang Genera: »

(S.I. No. 256 of 1978). -

Apclicant was Prohibites

'Yy

CI hig 1

)

nds unctil his ngra racd

carried out s+ Sixty

ey inlarvals

deemed to be a reactor had o be Temoved from +he iands ang

sent to a factory fg»- Slaughter within Shirsy cays,
The Applicant ProTesteagd against +the

Notice angd Sought to have ==a zn : Guestion Tetested.
This was refusegd 83 the Applicant
scught and was grantegd by way of Judicial
Review fo-

igrar: Quashing the restricteg

-

A A mm e s . .
ang an Crier oI Mang

amus directing the
Respeondant to have t
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in gQuestion retested.

{1} of the 1572 Regulationg already
referred to. under whi

ch the Iestricted Holding Notice was
is as follows: -

"l2 (1) Where, bv

, a
veterinary inspecter :is S&Tisfied ¢r has Teasonable
grounds for suspectin

i
S thae _
e —e a-

(a: there is 3 reactsr on s holg

{97 bhovine tuberculcssisg is presen=- Sn a holding, or
(c) the owner or person in charge of any holding has
not, in relation to

any anima;:, goat or Swine,

he shal} declare the helding to be 3 restricted

holding ang shall give or send, or cause to be
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Siver or sent, to the owrer, occupier or persen
10 charge of the holding a ne<

<ite in <he fcrm ge+

out in Part I of the Second Schedule to this

eI the Orger as
meaning “an arima: which, by reason ct

3 test or otherwise, a

veterinary inspec+er believes or usSpects is affected with
bovine tuberculosis or is czpable of insf

-—y

ecting other animalg
with bovine Tuberculcsis.

Lms to have +the

- - . — [y
CUT In the statemenst grounding the
dpplication for sudicial Review as fsllcews:
"l. The Crdar Notice Eurporteg

TO be served under +he
vine Tuberculesis

(Attestation of the State =ng General Provisions)

Crder 1978 and da<ed the li1¢n day of October 1989

is null anj void by reasor of the said

Regulations being uiltra vires the power of the

Minister and consequantlyy being nu

il argd void and
of no effect.

2. In the alternative on the ¢rounds that the test

burpcrted to be ¢

érrais

(]

. e
OuT on +the 150+n of

October 1689 was no* ipn

acccriance with the

Provisions of the Bovine Tuberczulosis

(Attestation Oof the State and General Provisions)

Order 1978,

3. The test purported to be carried out was not

carried out in g3 fair ang Proper mannrer and in

accordance with the Pegulations ang EEC Directive

L. 47-31 dated 21st day of February 1980.
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4. The circumstzances in which the test was carried
out was nct carried out in a fair and proper
manner and failed to accord +he Applicant a f

and proper de*srmination cf +the test:
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animals.
5. The procedures as adorted by the Respondent are
in breach of natural and ccnstitutional justice.
6. By reason =I the want cf the fairness in or about

the prcced

[
"

Te
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as asdopted leading *o the making

(#h

of the Crdsr
7. On the grounds that the Respondent failed to act
in accordance with the Regulations and acted in a
manifestly unifzir and improper manner."
The 1978 Regulations were revoked and replaced by the
Bovine Tuberculosis {Attestation of the State and General
Provisicns) Order 1985 (S.I. No. 308 of 1989) which came into
operation on the 4th day of December 1989 and a new

restricted Holding Notice under Section 12 of these

Regulations was served on ths Applican

tt

on the 6th December
1989. Part of the 1978 Regulations had bezn declared ultra
vires by Murphy J. in a judgment delivered on +the 3rd day of

Cctober 1989 in the case of Howard .v. Th

(1]

Minister for
Agriculture and Food (wnhich I was infcrmed bv Counsel for the
Respondent is under appeal) and for this reason new
Regulations had been enacted. On the application of Counsel
for the Applicant I amended the relief being claimed by
adding a claim to quash also the Notice of the 6th December
1989 and I allowed a claim for the following relief to be
added also:

"A declaration that if contrary to what is
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hereinbefcre contanded the Bevine Tuberculesis
{Attestation of the State arnd Gzrneral! Provisicns)
Order 1978 is intra vires the Responden:t ‘which s

denied}, the said Regulations. and the Rezulatinr-

State and General Provisions! Order 19835 (i
vires} are defectivz or are inherently defective by
reascn ¢©f the fallure to incerpeorate therein whether
expressly or by impiicaticon an appeal mechanism or
procedure cor by failing to incorporate firm and propes
procedures to enable the Applicant or any herdowner
affectad on foct cf a test carried out under the

Regulations to challengz ths test or #c vindicate his

rights or to allow an independent retest in the event

cf a disputed finding (and if necessary at the

Applicant's or herdowner's exgense)".

Counsel for the Applicant expressly abandoned the
ground that the 1989 Regulations were ultra vires but
contended that they were defective in that they embodied no
safeguards for the Applicant. He had nc wav of knowing

whether the Department was righ* or w-ong

. The Applicant
alsc complained that he had no wayv of knowing that he was in
a black spot area and that this was a considerable
disadvantage as in such an area a stricter s<andard was
applied by the District Veterinary Inspector. The Applicant
also criticized the manner in which the test had been carried
out by Mr. Lynch.

The eviden~e in the case is contained in six

affidavits, the Applicant, Mr. Lynch and Mr. O'Brien each
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having sworn two affidavits. While scme facts were in
dispute, the following basickfacts it seems to me are not.
Mr. Lynch carried cut the first part of the “est on
the Applicant's cattle cn ths Tth October 138¢. The cattle
were:in three separate locaticns. The animal bearing tag
number 802728-1NCA was on the Castle Finecgue Farm and was
the second animal injectad with tuberculin on that farm. The
;kin reading was 9/8 on the 7th Octobar 1289 when injected,
and when read on the 10th Octcber 1989 had increased to
14716. This was measurs3 with callipers by Mr. Lynch and the
reading was made in broad Zavlight before 5.43 p.m.. Mr.

Lvnch told Mr. Carrcll that the reading could result in the

W
(@)

H

lding being restrictsZ. He had cverlooked the fact that

ot
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P
.

e Applicant's farm was in a black spot area which meant
that an animal with an inconcliusive reading would be deemed a
reactor. If he had remembered he was working in a black spot
area he would have tagged and punched the animal in question
after declaring it a reactor.

Cn the lith Cctober 1586 Mr. Lynch informed the
District Veterinary Office iIn Fescommon by telephone of the
result 2f the test and on the same day Mr. O0'Brien had the
initial restricted Holding Nctice served cn the Applicant.

On cr about the 3Cth January 1689 the Eradication of
Animal Disease Board (ERAD) had issued a press release in
County Roscommon which, inter alia, conveved the ihformation
that certain high disease incidence areas in the county had
been designated black spot areas. The press release was
accompanied by a map which showed that the Applicant's farm

at Castle Fineogue was in such an area. The press release
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was the subject of articles in both

-

the Roscommon Heralgd ang

t Champion. Ang on the 30th March 1289

(]

ach c¢f
the participating veterinary Surgeons was sent 2 cair

cular
letter by ERAn which conztzinegd the f:llcwing faragraph:
o - -~ -— — - - - [y . LRy b =
-nlerpretation =3 ~hiconclusives: 3 *153 0 confie-

LSives in A or § category
herds or in bBlack spot dreas should be removed as

‘T. O'Brien €Xplzined the term black Spot area in his

secend affigdavsi+« as fgoi:

"The term “black spot" has no legal basig

used by ERAD +5 define areas i

has decideg that a Stricte~ standard or inter retation
p

ghculd a-

t

the reasong Given above. The
decision to de

tHh

ine an area =

n

black Spot relates to

all areas (the basis of an Tza being a "District

Electoral Divisicn") where a nigh incidence of Bovine

Tubercuiosis is present. The Distriecs lectoral
Division in which Yr. Carroil's Aclding ig situated
has a particularly high incidence, being approximately
Seven times the county average during 1988/1989. "
Cn the basis of +ha

vese facts whas I have to decide ig

whether there are any grounds for quashing

“r. O'Brien's
decision under Article

In'my opinion there are not. Where a veterinary

inspector is satisfied or has reasonable grounds for

Suspecting that there is a reactor on a holding, or bovine

tuberculosis is present on a8 holding, the article obliges him

7
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to declare the holding to be a restricted hoiding. He has no

-8 -

discretion in the matxer. So, in considering whether the
declaration is properly made. all I have to consider ig
whether Mr. O'Brien was bona fide satisfied or had reasonabls
grounds fcr suspecting that there was a reactor cn the
Applicant's farm. I have no doubt that at the very least he
had reasonable grounds for suspecting this. On Mr. Lynch's
test the animal bearing ts: number 2302728-iNCA had given an

inconclusive reading, 14-.%2, and as the Appli

e
O
[+1]
-
*

nt's farm is
in a bliack spot ares an animal with such & reading had +o be
removed as & reactcr. So Mr. O'Brien cleariv had reasonable
greunds for suspecting that the animal was a reactor. And
that being so, he was cbhliged to make the Order.

The Applicant's criticism of the manner in which Mr.
Lynch carried out the test, even if well founded, which it
seems to me is unlikely, is not really relevant. No such
criticism had been made by the Applicant at the time Mr.
C'Brien made his decision. Accordingly, he was perfectly
entitled to act on Mr. Lynch's finding. There was no reason
why he should have any doubt about hg;xaccuracy. There was
no cbligation on him to investigate how Mr. Lynch had carried
cut the test. The position might have been different if,
before making his decision, the Applicant hadé guestioned the
manner in which Mr. Lynch had carried out the test. In the
absence of any such complaint it was perfectly normal for him
to rely on Mr. Lynch's finding.

Apart from criticising the manner in which the test
was carried out, the Applicant, in his amendment to the

original grounding statement, claimed that the relevant

Regulations were defective in that they did not incorporate
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any appeal mechanism and did not enable the Applicant to

-9 -

challenge the test or have an independant retest in the event
of a disputed finding. It was submitted that because of thi
there was an absence of basic fzirness in the procedure.

This submission has to be locked at against the

background of the purpcse of the Regulations. They were

..

enacted to assist in the eradication of bovine tuberculosis.

In his second afiidavit Mr. O'Erien sets out how important
this is fcr the cattle, beei and dairy industry in the
country. These industries account for over 70% of farm

output and some 20% of Irish manufacturing output. The

combined value ci these exports in 1887 came to 2.3 billion
pcunds. The existence cf becvine tuberculosis creates
problems.in that inter-community trade in cattle or beef
showing any signs whatsoever of bovinz tuberculosis is
prohibited.

The guestion is whether, givenrn the importance in the

public interest of eradicating bovine tuberculosis, Article
12 of the Regulations lacks basic fairness. It seems to me
that it does not. Strict measures are necessary. To permit
an appeal against the test findings of a veterinary surgeon
would introduce delays into the scheme which could jeopardise
its effectiveness to identify, isolate and remove reactors.
Furthermore, the tests are conducted by an independent
veterinary surgeon and the manner in which they are to be
carried out is laid down strictly in the Regulations, and the
risk of error in any test result woulé appear to be slight

since all that is involved in ascertaining the result of a

test is a physical measurement with a calliper. 1In the

T circumstances I am satisfied that there is not any want of

T“ G
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basic fairness and that the Regulations are not defective.

In addition to seeking an Order of Certiorari, the
Applicant also sought an Order of Mandamus directing the
Respondent to order that the anima :In guesticn be re+ested.
I am satisfied that the Reséonden: has no duty whatsoever to
do this and accordingly the Applicant is not entitled to such
an Order.

It seems to me that what the Applicant wes contesting
in this case was not so much the result of the test as the
consequences that it had fcr him by reason of his farm being
in a black spot area. Mr. Lynch stated in his first
affid&vit that the Applicant had teclé his (Mr. Lynch's)
mother that he had had an uvnauthorised second test carried
out or. the animal in questicn, and that the veterinary
surgeon who carried it out had refusei to sign the cattle
card. In his replying affidavit, the Applicant made no
reference to his having had the animsl retested. 1In
particular he did not give the result of the test. The only
.cenclusion I can draw from this Is that the result did not

cdiffer from that obtained by Mr. Lynch. The Applicant's real

£

comglaint therefore was that his lznds were in a black spot
area because it was this which had resulted in the restricted
Holding Notice being served on him. If his lands had not
been in a black spot area, the only result of the
inconclusive feading would have been that the animal in
question would have had to be isolated until the entire herd
had been retested after an apprepriate interval. And while

the Applicant claimed in his second affidavit that his lands

were not in a black spot area, it was clear from the map

T
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exhibited by Mr.
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0'Brien that this was not so.

0od211

For the reasons given, this application fails and must

be dismissed.
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