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I N  THE MATTER OF SECTION 27 
GOVERNMENT I PLANNING AND DEVELOPMENT1 ACT. 1976 

AND 

IN THE MATTER OF AN APP1.ICATION BY THE COUNTY COUNCIL 
OF THE COUNTY OF DUBLIN 

BETWEEN : 

THE COUNTY COUNCIL OF.THE COUNTY OF DUBLIN - 

Appl i cant 

TALLAGHT BLOCK COMPANY LIMITED 

Respondents - 

JUDGMENT delivered the  1 7 t h  day o f  M a y  1983 by 

fi, e v t  4: ff HEDERMAN J.  

This  i s  an appeal from an Order o f  t he  High 'court o f  t he  

74th November 1987 pursuant t o  Section 27 of the Local Gavernmeot 

(P lann ing  and Development) Act, 1976, restraining the appellants, 

the i r  servan ts  and agents  ( 1 )  f r o m  carrying o u t  any unauthorised 

development on lands occupied by than a t  Firhouse Road, Tallaght 



( 2 )  

i n  t h e  County o f  Dubl in, ( i i )  r e s t r a i n i n g  them from c a r r y i n g  ou t  

any unauthorised use o f  t h e  s a i d  lands and ( i i i )  order ing them, 

t h e i r  servants o r  agents f o r t h w i t h  t o  remove from t h e  sa id  lands 

t h e  mater ia ls ,  machinery and s t ruc tu res  s p e c i f i e d  i n  t h e  Order. 

The evidence comprised an a f f i d a v i t  o f  C l a i r  Baxter on beha l f  

o f  t h e  respondents and an a f f i d a v i t  o f  Pa t r i ck  MacSweeney on 

beha l f  o f  t h e  appel lants.  The tri a1 Judge permi t ted  t h e  

appel lants t o  adduce such o r a l  evidence i n  t h e  High Court as 

they thought f i t  and heard t h e  evidence o f  Francis G .  Galvin, 

Managing D i r e c t o r  o f  t h e  appe l lan t  company and Robert Far rer  

t h e  appe l l an ts '  accountant. The appeal r e l a t e s  t o  a s i t e  located 

i n  t h e  Dodder Va l ley  i n  an area designated by  t h e  Planning 

A u t h o r i t y  as one o f  h igh  amenity. 

The f a c t s  as found by Costel l o  J. can be summarised as 

j 
f o l lows: -  I 

By lease dated 24th August 1974 1 ands a t  Firhouse Road, 

Ta l laght  County Dub l in  were demised t o  a d i r e c t o r  o f  t h e  

appel l  ant company. These 1 ands were former ly  occupied by 

F i  rhouse Concrete Company L imi ted  a company manufactur ing 

concrete b locks from t h e  middle o f  1964 u n t i  1 i t  ceased t o  c a r r y  1 I 
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on business a f t e r  i t  went i n t o  l i q u i d a t i o n  i n  January 1965. 

The lands i n  q u e s t i ~ n  covered an area of over 8,000 square yards. 

By a f u r t h e r  lease o f  24th August 1974, lands ad jo in ing  t h e  

above lands were demised t o  t h e  s m e  d i r e c t o r  and these l a t t e r  

1 ands covered an area o f  i n  excess o f  3,170 square yards. 

The appe l lan t  company had been allowed t o  occupy t h e  lands 

i n  1973 p r i o r  t o  t h e  execution o f  these leases. 

By a lease dated t h e  27th March 1974 f u r t h e r  ad jo in ing  

lands compr is ing an area i n  excess o f  2,810 square yards were 

demised t o  t h e  same d i r e c t o r .  F i n a l l y  by lease dated 13th 

September 1976, s t i  11 f u r t h e r  ad jo in ing  1 ands comprising an 

area i n  excess o f  2,810 square yards were demised t o  t h e  same 

d i r e c t o r  o f  t h e  appe l lan t  company. 

From approximately 1954 t o  1960 a company known as Dubl in 

Concrete Blocks L im i ted  manufactured concrete b locks on p o r t i o n  

o f  t h e  above mentioned lands, b u t  from 1965 u n t i l  1973 no 

manufactur ing o f  concrete b locks o r  any s i m i l a r  a c t i v i t y  had 

been c a r r i e d  ou t  on t h e  lands used by  t h e  appel lants f o r  t h e  

manufactur ing o f  concrete b locks.  

When t h e  appel 1 ant company commenced developing t h e i r  

business i n  1973, the re  were two concrete slabs on t h e  lands 



co~npr is ing a t o t a l  o f  2,460 square yards. 

I n  1973 t he  appel lants l a i d  a concrete s lab measuring 

approximately 8,500 square yards on the  lands. I n  add i t ion  

concrete fenc ing cons is t ing  of 9 f oo t  concrete posts was erected 

around both areas. A la rge concrete mix ing p l an t  wzs i n s t a l l e d  

and by October 1973 when the  premises were v i s i t e d  by a 

Planning Inspector o f  the  respondents a cement s i l o  was i n  t he  

process o f  being erected. 

On t he  26th October 1973 t he  respondents wrote t o  the  

appel lants po in t i ng  out  t ha t  no Planning Permission had been 

granted f o r  t he  development, t h a t  the development cons t i tu ted  

a breach o f  t h e  1963 Planning Act, asking t h a t  t he  development 

should cease and t h a t  a l l  p lant ,  equipment and machinery be 

removed from the  s i t e .  To t h i s  l e t t e r  the  appel lants r ep l i ed  on 

the  30th October 1973, saying the l e t t e r  came as a complete shock 

"s ince a block yard has ex is ted on t he  s i t e  f o r  many years", and 

again on the  14th November 1973 t h e  appellants' engineer, 

M r .  MacSweeney wrote po in t i ng  out t h a t  "The concrete block- 

making p l a n t  was establ ished here e a r l y  i n  1964 and was 



opera t iona l  from 25th June 1964 onwards i .e. p r i o r  t o  and subsequent 

t o  t h e  1 s t  October l964", and i n  a d d i t i o n  made t h e  case t h a t  t h e  

appel lants'  p l a n t  was "exempted development". 

The 1963 Act  came i n t o  opera t ion  on October 1 s t  1964, t h e  

appointed day f o r  t h e  whole State, and a t  t h i s  stage o f  t h e  

judgment I should say t h i s  Court i s  bound by t h e  f i nd ings  o f  

Cos te l l o  J. t h a t  no manufactur ing o f  concrete b locks had been 

c a r r i e d  ou t  on any o f  t h e  appe l lan ts '  lands from 1965 u n t i l  1973, 

This content ion  by t h e  appel lants i n  t h e  l e t t e r  o f  14th November 

was n o t  accepted b y  t h e  respondents and on t h e  4 t h  June 1974 they  

served an Enforcement Not ice  on t h e  appel lants and on t h e  Ground 

Landlord pursuant t o  Sect ion 31 o f  t h e  1963 Act. The Not ice was 

n o t  complied w i t h  and no proceedings were issued by  t h e  respondents 

w i t h i n  t h e  s i x  months per iod.  The t r i a l  Judge he ld  t h a t  

no tw i ths tand ing t h e  f a i l u r e  of t h e  respondents t o  proceed f u r t h e r  on 

f o o t  o f  t h e  s a i d  No t i ce  t h e  appel lants were n o t  l e d  t o  b e l i e v e  t h a t  

t h e i r  content ion  had been accepted by  t h e  respondents. 

By t h e  22nd A p r i l  1977 a fu r the r  concrete s lab  measuring 

230 ft. by  110 ft. had been l a i d ,  a new concrete post  and w i r e  

fenc ing measuring 6 ft. 6 inches had been erected around a l a rge  
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area on the appel lants1 s i t e ,  concrete blocks were being stored 

on t h i s  concrete slab. I n  May o f  1977 the respondents wrote 

t o  the appel lants po in t i ng  out t ha t  the  new development was 

"unauthorised development and was an extension o f  the 

unauthorised development which had been car r ied  out on the s i t en .  

On the  6 th  May 1977 the appel lants r e p l i e d  and stated t h a t  t h e i r  

arch i tec ts  would be i n  touch w i t h  the  respondents. On the 13th 

Ju ly  1977 the respondents again wrote t o  the appellants repeating 

t h e i r  complaints and warned t ha t  unless the  s i t e  was restored t o  

i t s  o r i g i n a l  use by the 18th August 1977, the  respondents would 

ava i l  o f  the  new powers granted by the  Local Government (Planning 

and Development) Act, 1976. This l e t t e r  was acknowledged on the  i 
14th Ju ly  1977 and by a f u r t he r  l e t t e r  of 18th Ju ly  1977 from the  

appel lants a rch i tec ts  a meeting was sought t o  resolve the problem. 

I 
On t he  3rd August 1977 the  appel lants '  d r ch i t ec t  met o f f i c i a l s  

on behal f  o f  the  respondents. At t h i s  meeting the  a rch i tec t  

accepted t h a t  the  development complained o f  i n  the  l e t t e r  of May 

1977 from the  respondents was an unauthorised development and also 

gave an undertaking, l a t e r  confirmed i n  wr i t i ng ,  t ha t  the 

appel lants would apply t o  r e t a i n  the  development. This they i n  due 



course did. I 
I 

The appellants were refused retention by the Planning 

Authority on 21st October 1977 and on appeal the refusal was 

confirmed by An Bord Pleanal a on the 14th June 1978. Notwithstanding I 
I 

i 
t h i s  decision, the  appell ants fai led t o  remove t h i s  unauthorised I 

development and contended tha t  no unauthori sed development had 

occurred. On the  7th December 1977 the respondents again wrote 

t o  the appellants warning that  an application would be made for an 

Order pursuant t o  Section 27 of the 1976 Act prohibiting the 

continuance of the unauthorised use of the land. 

A planning inspector on behalf c f  the respondents visited the 

s i t e  on the 14th April 1978 and found a new concrete slab was 

being la id .  I t  was approximately 3,720 square yards in area. 

A cement s i l o  was lying on the slab and a retaining reinforced 

concrete wall 34 f t .  long by 11 f t .  high by 1% f t .  thick had 

been sought for  the  laying of the slab or the construction of the 

wall. A director  of the company, Mr. Galvin, informed the 

Inspector tha t  the new slab was replacing an old slab and tha t  

i t  was intended t o  erect a cement s i l o  on the new slab and t o  

use i t  for  blnck making. He also informed the Inspector i t  was 
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t h e  i n t e n t i o n  t o  extend t h e  s lab  s t i l l  f u r t h e r  t o  meet t h e  

r e t a i n i n g  w a l l  and t o  p lace a b i n  i n  t h a t  area t o  ho ld  t h e  sand 

and aggregates used i n  t h e  manufacture of b locks,  The area west 

of t h i s  new s lab  had been c leared o f  t op  s o i l  and M r .  Galvin 

informed t h e  Inspector  t h a t  a f u r t h e r  s lab  would be l a i d  on t h e  

c leared area fo r  t h e  s tack ing  o f  concrete b locks when 

manufactured. Mr. Galv in a l so  contended t h a t  t h e  work being 

c a r r i e d  ou t  was 'rep1 acement . 

On t h e  11th  May 1978 t h e  Inspector  again v i s i t e d  t h e  

appel lants s i t e ,  and saw t h a t  t h e  concrete s lab  had been 

increased considerably and t h e  r e t a i n i n g  w a l l  had been 

heightened. I n  a d d i t i o n  two b r i c k  compounds were under 

const ruc t ion .  No permission had been sought o r  granted f o r  

t h i s  f u r t h e r  development. On t h e  6 t h  J u l y  1978 t h e  respondents 

wrote t o  t h e  appe l lan ts  asking t h a t  t h e  s tack ing  area and 

fencing which had been t h e  sub jec t  o f  t h e  appeal, be removed. 

On t h e  14th  J u l y  1978 t h e  engineer f o r  t h e  appel lants 

M r .  MacSweeney (who had been re-engaged i n  March o f  t h a t  year a f t e r  

a two year pe r iod )  acknowledged r e c e i p t  o f  t h e  l e t t e r  and s a i d  
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" tha t  as i t  has now t ransp i red the  f u l l  f a c t s  i n  r e l a t i o n  t o  the  

above matter  were no t  put  before t he  County Council and An Bord 

Pleanala", and ind icated he expected t o  be i n  a pos i t i on  t o  deal 

w i t h  the  matter  i n  August 1978. No f u r t he r  correspondence was 

received by t he  respondents from M r .  MacSweeney. 

On t he  20th March 1979 when t he  Inspector again v i s i t e d  the  

s i t e  a cement s i l o  and batching/mixing p l an t  had been erected on 

the enlarged concrete slab. M r .  Galvin t o l d  the  Inspector t h a t  
b , 
I I 

t h i s  1 a tes t  development was "exempted development". On that ,  and 

I 

subsequent v i s i t s  t o  t he  s i t e ,  the  Inspector for  t he  respondents I 

I 
I 

saw the  f o l l ow ing  new items on t he  s i t e : -  two separate u n i t s  had 

been erected on t he  south/east corner o f  the slab, a t  the southern 

end of t he  s lab was a la rge c i r c u l a r  storage tank on two 

support ing wa l l s  and two b ins  which contained sand and gravel,  

A conveyor b e l t  l ed  from under t he  ho ld ing b ins  t o  the s i l o  and I 

batching/mixing p l an t .  On completion t he  two separate u n i t s  

already re fe r red  t o  were used as a workshop and canteen. The 

workshop had been re-constructed and measured 24 ft. wide by 40 ft. 

long by 12% ft. high, and the  canteen measured 11 ft. wide by 20 ft. 

long by 7 ft. 4 inches high. Also erected was a "Portakabin" 



measuring 28 ft. long by 10 ft. wide by 8 ft, 8 inches high and 

consisted o f  two o f f i c e s  and a recept ion area. On the 29th January 

1980 the compound contained precast 1 i n t e l s ,  decorative paving 

slabs, br icks ,  etc.  and two f ue l  tanks had been placed on top o f  the 

f l a t  roofed b u i l d i n g  on the eastern boundary. Costel lo J ,  found 

t ha t  the  storage o f  the major work ca r r i ed  on and manufactured by 

the appel lants " i s  q u i t e  c l e a r l y  v i s i b l e  from the  pub l i c  road 

adjacent t o  the c u r t i  lage o f  the  appel lants ' i n d u s t r i a l  bu i ld ing" '  

Section 27 o f  the  Local Government (Planning and Development) 

Act, 1976 provides t h a t  where:- 

(a)  A development o f  1 and being development f o r  which a 

permission i s  required under Part  I V  o f  the  p r i nc i pa l  Act, o r  

being ca r r i ed  on wi thout  such a permission, or  

(b)  An unauthorised use i s  being made o f  the land, the  High Court 

may p r o h i b i t  the  continuance o f  the development o r  

unauthorised use. 

"Unauthorised use" i n  Section 27 o f  the 1976 Act i s  t o  be read i n  

conjunction w i t h  the  d e f i n i t i o n  o f  t h i s  phrase i n  Section 2 o f  the 

I( 

1963 Act which i t  defined as meaning, i n  r e l a t i o n  t o  land, use 

commenced on o r  a f t e r  the appointed day, the  change i n  use being a 
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mater i a1 change and being development other than development the 

subject  o f  a permission granted under Section 26 o f  t h i s  Act o r  

"exempted devel opmen t" . 
The appel lants '  case i s  t h a t  on the  appointed day ( i . e .  

1s t  October 1964) po r t i on  o f  t he  s i t e  was being used as a 
I 

concrete block-making p l an t  and they say t h a t  what they have been 

doing on t he  s i t e  does not  cons t i t u t e  a mater ia l  change i n  the  use o f  

the  s i t e ;  t h a t  any development i s  "exempted development'. For 

t h i s  l a t t e r  content ion they r e l y  on the  exemptions contained i n  

Class 16 o f  Par t  I o f  the  Exempted Development Regul at ions 1967 

( S . I .  No. 176 o f  1967) f o r  a l l  developnent up t o  the years 1978 

t o  1980 and on t he  exemptions contained i n  Class 17 o f  Part I o f  the 

t h i r d  Schedule o f  S . I .  No. 65 o f  1977 (Local Government (Planning 

and Developmen$ Regulations 1972) f o r  t he  years 1978 t o  1980. 

Further they contend t h a t  Section 5 o f  the  1963 Act provides 

f o r  the  mandatory reference o f  two questions t o  An Bord Pleanala, 

i 

namely questions a r i s i n g  as t o  what i s  or  i s  no t  (a)  development o r  

(b )  "exempted development1', the  matter not  having been re fe r red  t o  
I 

the  Board under t he  provis ions o f  Section 5, the  Court on a Section 27 j 

app l i ca t ion  cannot decide what i s  o r  i s  no t  "exempted development". 

I 



The learned t r i a l  Judge having found as a fac t  t h a t  no block I 

making manufactur ing or  a l l i e d  business had been c a r r i e d  out  on any 
I 

1 

of t h e  s i t e  from 1965 t o  1973; he ld  t h a t  t h e  use of t he  lands on t h e  

s i t e  s ince 1973 has been an unauthorised use f o l l o w i n g  t h e  p r i n c i p l e s  

l a i d  down i n  H a r t l e y  v. M i n i s t e r  f o r  Housing and Local Government 

1970 1 Q.B. page 413. The Head Note i n  t h e  Report c o r r e c t l y  sets 

out  t h e  Cour t ' s  conclusions as fo l lows:-  

"Where a previous use o f  land had been no t  

merely suspended f o r  a temporary and determined 

period, b u t  had ceased f o r  a considerable time, 

w i t h  no evidenced i n t e n t i o n  o f  resuming i t  a t  

any p a r t i c u l a r  t ime, t h e  Tr ibunal  o f  Fact was , 

e n t i t l e d  t o  f i n d  t h a t  t h e  previous use had been i 
abandoned, so t h a t  when i t  was resumed t h e  

resumption c o n s t i t u t e d  a ma te r ia l  change o f  use". 

I would r e s p e c t f u l l y  adopt t h i s  statement as being appropr iate 
I 

f o r  a p p l i c a t i o n  t o  t h e  f a c t s  as found by  t h e  t r i a l  Judge i n  t h i s  case. ~ 

It i s  q u i t e  c l e a r  t h a t  on t h e  f a c t s  as found by t h e  High Court 

Judge t h e r e  was a m a t e r i a l  change o f  use on t h e  s i t e  o f  t h e  

appel lants f o r  which no Planning Permission had been sought o r  

granted. The t r i a l  Judge f u r t h e r  he ld  t h a t  t h e  i n t e n s i f i c a t i o n  

o f  use can be  a m a t e r i a l  change app ly ing  t h e  p r i n c i p l e  l a i d  down 
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i n  Brooks and Burton L imi ted  v. Environment Secretary 1977 1 W.L.R. 

page 1295. On t h e  facts i n  t h i s  case he he ld  t h a t  from 1973 

t o  1980 t h e r e  was such an i n t e n s i f i c a t i o n  o f  use as t o  amount t o  a 

ma te r ia l  change of use. 

The development work c a r r i e d  out  on t h e  s i t e  was f o r  t h e  

purpose o f  commencing a business. A t  t h e  t ime when t h e  works 

were be ing c a r r i e d  ou t  the re  was no " i n d u s t r i a l  process" being 

c a r r i e d  ou t  on t h e  s i t e .  Class 16 o f  t h e  1967 Regulations 

exempts development on lands a l ready occupied and used by an 

i n d u s t r i a l  undertaker f o r  an i n d u s t r i a l  process. I n  my view t h e  

tri a1 Judge was c o r r e c t  i n  ho ld ing  t h a t  i t  does no t  embrace works 

c a r r i e d  ou t  f o r  t h e  purpose o f  s e t t i n g  up an i n d u s t r i a l  process. 

Fur ther  t h e  t r i a l  Judge r i g h t l y  he ld  on t h e  evidence t h a t  t h e  

development ma te r i  a1 l y  a1 te red t h e  ex terna l  appearance o f  t h e  

premises on t h e  s i t e .  He f u r t h e r  he ld  t h a t  t h e  extending o f  t h e  

concrete area i n  1977 and t h e  e rec t i on  o f  a concrete pos t  and w i r e  

fence was an unauthorised s t r u c t u r e  w i t h i n  t h e  meaning o f  

A r t i c l e  3 ( 5 ) ( v i i )  of t h e  1967 Regulat ions and was n o t  an exempted 

development. The Judge a l so  he ld  t h a t  t h e  works c a r r i e d  out  between 



1978 and 1980 comprised extensions t o  unauthorised structures or  

s t ruc tu re  the  us6 o f  which was an unauthorised use, and so by 

v i r t u e  o f  the provis ions of A r t i c l e  I l ( l ) ( a ) ( v i i i )  o f  the 1977 

Regulations the  development was not  "exempted1', and i n  my view he was 

f u l l y  j u s t i f i e d  i n  so holding. The appellants c la im under Class 17 

i n  Part  I o f  the  Schedule of the 1967 Regulations and t o  Class 18 

i n  Part I o f  the  t h i r d  Schedule t o  the 1977 Regulations only 

exempts 's torage'  which i s  w i t h i n  the c u r t i l a g e  of an i n d u s t r i a l  

bu i l d i ng  o f  products "so as not  be v i s i b l e  from any publ ic  road 

contiguous o r  adjacent t o  the  c u r t i  lage". The t r i a l  Judge held 

t ha t  the storage o f  most o f  the appel lants1 products was q u i t e  

c l e a r l y  v i s i b l e  from the pub1 i c  road, consequently the appellants 

cannot c la im the  l i m i t e d  protect ion o f  t h i s  c lass o f  exemption 

as "storage". I f u r t he r  agree w i t h  the  f ind ings o f  Costel lo J. 

t ha t  " i f  an occupier o f  land car r ies  out development . . . . . . applies 

under Section 28 o f  the  1963 Act f o r  permission t o  r e t a i n  the  

unauthorised s t ruc tu re  and i s  refused, then he cannot be heard t o  

argue i n  proceedings i n s t i t u t e d  against him under Section 27 o f  

the 1976 Act t h a t  permission f o r  the  development was notrequiredl'. 



With regard t o  the  contention o f  the appel lants r e l a t i n g  t o  the 

app l ica t ion o f  Section 5 o f  the  1963 Act, t h i s  Court has held i n  the 

case o f  Cork Corporation v. Christopher OIConnell 1982 I.L.R.M. 

p. 525 per Henchy J. - 

" t ha t  sect ion 27 o f  the  1976 A c t  amounts t o  a 

sumary and self-contained procedure which 

should no t  be allowed t o  be f r us t ra ted  o r  

pro t rac ted by the u t i l i z a t i o n  o f  the c o l l a t e r a l  

procedures allowed by Section 5 o f  the 1963 Act". I 
I 

And per G r i f f i n  J. - 

"The j u r i s d i c t i o n  o f  the High Court pursuant 

t o  Section 27 i s  no t  ousted by the i n s t i t u t i o n  

o f  proceedings by Section 5". 

I n  t h i s  case the  t r i a l  Judge held t h a t  the Court had a wide 

d isc re t ion  under Section 27, and could i f  i t  thought f it, 

adjourn the  Section 27 app l ica t ion so t h a t  an app l ica t ion under 

Section 5 could be brought or  a l t e r n a t i v e l y  i t s e l f  decide the  issue. 

I n  h i s  d i sc re t i on  he d i d  no t  adjourn the  Section 27 app l ica t ion 

but  decided t he  issue himsel f  i n  the  i n te res t  o f  i t s  expeditious 

determination. I n  my opinion t h i s  was a course t ha t  he was f u l l y  

j u s t i f i e d  i n  adopting on the fac ts  o f  t h i s  case and f u l l y  accords 

w i t h  the dec is ion t h i s  Court i n  Cork Corporation v. OIConnell. $ 



As in t h i s  case, where a planning authority gives due notice of i t s  1 
intention t o  proceed against an occupier of lands for alleged breaches 

of the Planning Acts, the onus i s  on the occupier t o  avail w i t h  , 
1 

a l l  reasonable speed of the provisions of Section 5 of the 1963 Act 

i f  he claims that  the development complained of i s  "exempted 

development". 

I am quite  sa t i s f ied  tha t  on the  facts  accepted by the learned 

t r i  a1 Judge the respondents have establ ished tha t  the appell ants 

have carried out development for which a permission under Part I V  

of the 1963 Act was required and tha t  an unauthorised use was 

and i s  being made of the land and tha t  the respondents are 

accordingly ent i t led t o  the Orders made by the learned t r i a l  Judge. 

I would accordingly dismiss the  appeal. 


