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JUDGMENT @

The dissuc irr this action is simple to state, if not to
decide. It is, was a legally enlorcablc agreement rcached
between e plaintiff and the defendant, on the teleplione
Lelween Jersey and Cyprus, on the Ist April, 1977? The
agreement:, if such it was, relatced Lo the sale by the defendant
to the plaintiff of all his shares in the Moorings Hotel
Limited and Nclson Ccurt Limited. It had been overlocked at the
time that in fact, Mrs. I'lorence Ldith Fitzpatriclk, then the
defendant'!'s wife, had 10 £1.00 shares in the Moorings Hotel
Limited, the delendant having the remaining 210 shares. 1In the
course of the hearing we were told that if there had been a
contract concluded between the parties some cash allowance could
have been made for Mrs. Fitzpatrick's shares. Indeed Mr. Taylor
said that he would bc happy for her to keep them, They need not
trouble us further,

In cutline the sequence of events was as follows. In the
spring of 1977, Mr., Fitzpatrick decided to sell the Moorings
ifotel, Gorey Pier. The fact that Nelso:i Court was included as
weil is net material to the argument in this case. He was moved
to do s0 bucause Mr, Mivto Sappe, his manager of the Moorings, who
liad been the main spring of the hotel foer many ycars, had dccided
to lecave ard tad given one year's noiice in February, 1976. The
sale was not advertised, but not surprisingly in a small community
like Gorcecy, soon bLecaue comnon knowledge in tne arca., The
plzintiff is a hotelier who owns, among other business the Dolphin
lintcl, also on Gorey 7'

110 action until shorily hefore the 1st Apeil, 1977, Mr. Taylor's

1, lle knew of thc proposcd sale, but took

ltatnl assots cxceed considerably those ol Mr, Fitzpatrick whose
shiutes dn Lhe two companies, cowpriscd in his ewn words the bLulk ol
his asscts ("Ly a Ley vhnlk"). Sounetame before the 22nd March, on
which date Mve., Fitzparnr ek left For a holdiday in Cyprus, Mr. George
Goihinrd, an ciate myrent, dintreduced the defendont to a Mr. Millington
whose evidence wo thinii should have been before us. There wvere a
nuimber of meciings and discussions Lut no final ogreement hiad been
reached before Mr., Fitvyoatplicic el Jerscey. There 1s some dispute

us Lo the «tat: of the pegofiations al thal time awd the effect of

tnens on the defondont's aind, Mecocding Lo Me. Sappe, Meso Milliagton



did not make up his mind to buy the Moorings until the 25th March,
that is to say thrce days after Mr, [Fitzpatricl had left, a Lact
obviously nol knowa tc Mr, Fitzpatrick when he lLeft,

A day or sn_bcrore the 1st April, Mr. Ta)lor sent his Gencral
Manager, Mr. Renzo Martin, to spy out the land | so to spealc, at
the Moorings from M. Sappe with whom he was friendly. Ile learnt
that Mr, Fitzpatriclk's asking price was £260,000. We say this
because Mr., Sappe was sure that as he lmew Mr., Fitzptrick's minimum
price was £250,000 nett and if he had told Mr. Martin a figure
and he agreed that he may have done so, it would have been in excess of
£250,000. On the morning of the 1st April, Mr. Taylor and Mr,
Martin sallied forth to the Moorings. Mr, Taylor wanted Mr. Sappe
to telepnone to Mr. Fitzpatrick in Cyprus, Mr, Sappe did so - Mr,
Fitzpatrick was out. Later at about 2,30 p.m. Mr, Taylor tried
again, This time Mr. Fitzpatrick was in his hotel., Mr. Taylor
spoke to Mr., Fitzpatrick; wo shall return to this conversation
later., Hc says that Mr,., Sappe was present throusghout, but in
cross examination Mr, Taylov admitted that Mr., Sappe might have
left the room for a short time. Mr., Sappe says that after obtaining
the number for Mr. Taylor he walked out of the office from which the
call was heing made; he did this out of politeness as it was not
kis business. We accept his ovidence on thiz point. Shortly
afterwvards Mr. Sappe was called haclk by Mr, Taylor who appeared to
be very excited, saying something like "I've got 1itd I've got itl! "
Mr. Sappe spoke to Mr. Fitzpatricle; at the same time Mr, Taylor
began to write out a cheque for £260,000, It is dated the 31st March,
and the payee's name is left blanlk. Mr, Fitzpaltrick engquired from
Mr, Sappe if Mr. Taylor was drunk and if he was writing out a chegue
ffcr the full amount., Mr. Sappe was noncommital about the first
enquiry and after looking at the cheque confirmed that il was in fact
for £260,C00, Mr. Sappe was Lold by Mr, Fitzpatrick to put it in
the safc and did so, and Mr. Taylor asled him Lo say neotliing about the
deal. The manager of Mr. Taylor, Mr. Renzo Martin, was not present
on that occasion, Nothwithstanding Mr. Taylovr's admonition, Mr. Sappe
told the iiead waiter of the Moorings what had happened. As in the
casce of Mr. Millington we should have hcard what he had to say.
L.ater that day Mr. Sappe telcphoned to Mr. Gothard, we shall return
Lo this conversation later. Still later in thc c¢vening Mr. Sappe
and his head waiter went for a drink al the Dolphin Howel. There
M, Sappe lefi the ilmpression with Mvr, Silvestri, the manager of

tliec hotel, and to a lesser extent with a Ly-stander - a Mr, P. Tabb,



that Lhe Moorings had been sold to Mr, Taylor. 0On Sunday the

Jrd April, Mr. Vitzpatrick rcturned to Jervsey and Mr., Sappe

reported to him,  On Monday, the 4th April, Mr. Teylor telephoned

to Mr., Pitzpatrick to ask to sce him to conclude matters. fle was
put off until the following day at 11.00 a.m. and then, after

Mr. Pitzpatrick had looked at his diary, to noon. On the following
day, Tuescday the 5th April, Mr. Millington met Mr. Fitzpatrick for

a working breakfast, which had been arranged the day before bhy

Mr. Gothard, anxious no doubt noct to lose his commission. A bargain
was struck at £273,000 gross plus the stock at valuation. LLater

Mr. Fitzpatrick tetephoned to Mr. Taylor and told him what had taken
place. Mr. Taylor contacted his lawyecr. Correspondence then ensued
between Mr. Vibert, on behalf of Mr, Taylor, and Messrs. Galsworthy
and Stones on behalf of Mr. TFitezpatrick and the cheque was returned
to Mr. Vibert with a letter of the 7th April, from Messrs. Galsworthy
and Stones.

Inevitably, this resumé leaves a number of questions unanswered.
Having found that Mr. Sappe was not present for all the timec when
Mr. Taylor and Mr. Titzpatrick spoke together on the 1st April, 1977,
we have to look at the whole of the circumstances surrounding the
conversation, and the events before and after in order to assist us
to decide which of the two versions of the conversation is the more
probable.

We start by saying that the conversation could be interpretered
in four ways:- (1) An unequivocal agreement, understood as such on
both sides, to buy and s8cli (2) An uncquivocal agrcement, understood
ot bolh sides, not to buy or sell (3) A belietf in one party's mind,
the plaintiff's, that an unequivocal agreesient had becn reached to
buy and a belief ian the deflendant's mind that an unequivocal agreement
had not been reached and (%) An equivocal position somewhere between
sll the above thrce.

To succeed the plaintiff must satisfy us on a balance of probabilities
that the first interpretation is the right one. It would not be enough
if we Cound the true position to be the third intcrpretation; the
parties would not he ad idem but iudeced at cross purposes. We do
agree with Mr, Vibert that if a reasonable wan were to have understood
Mr. ' tzpatrick Lo wave sold the stures, although he did not so under-
stand the position, mistaizen toouplh ne would he he would still be
bound because 7 the Lerms of the of'f'or and azceptance were so amhiguows
as Lo make it poszibie to point to cne or olher of the interprotations

as boeing the morec probable the Courl must uccossarily hold echat no



contract was created.

Mr. Taylor's reccalloction of the conversation wilh Mre. Fitzpatrick
1S this:i- Ile said to Mr. VFitepatrick Lhat he understood that Mi,
I“itzpatrick was guing to ncet some people and scll Lhe Moorings Lo
them. fle was interested and suggested that it be kept in the
family ind offercd the asking price el £260,000. Mr. Fitzpatrick
then asked it that was for everything - Mr. Taylor referred to
the Wine Cellar and offered Lhe price clear with stock at valuation -
he said that Mr. Fitzpatrick accepted these terms. Mr. Fitzpatrick
asked if payment would be made all in one piece - Mr. Taylor said
that it could be and started to write out a cheque. Mr. Sappe told
Mr, Fitzpatrick that Mr. Taylor was doing this and for the whole
amount, Mr. Taylor said that he gave the cheque to Mr. Sappe arnd told
Mr. Sappe that if he wanted to stay on at the hotel he could think
it over. Both then went to the hotel bar and Mr. Taylor had a beer,
He said that he was in no dcubt that Mr. Fitzpatrick had accepted
his offer. As regards the discrepancy on the date of the cheque
Mr. Taylor said that he seldcm remembered dates. He later madc
arrangements with his bank manager to clear the cheque.

Mr. Fitzpatrick said that at the time of the call to Cyprus -
it was 4.00 p.m. in that country - he was in his bedroom where he had
rone to change. He toolk the call on his bed; the connection was
fpoad,.  Mye. Sappe told him that Mr. Tavlor wished to spcalc to him.
M. Taylor's first words were "Let's kcep it in the family, Jack".
Mr, Fitgpatrick had a good idca what he had meant bul asked him what
he was talking about. Mr. Taylor said that he wanted 1o bhuy the
Moorings. Mr. Fitzpatrick said that il was %.0C p.m., he was in bed,
he would bz hack in Jersey in 48 hcurs and would put it of€ till then.
Mr. Taylor replicd that he was writing out the cheque then. Mr.,
Pitzpatrick asled what the cheque was 'or and was told that it was for
L£200,000., Ye said that it was the firset time that he had heard that
figure mentioned. It was not ftrue that £260,000 was Lhe price; that
f'igrure would have been £13,000 to £15,000 less than what lie had been
cxpecting to pet. We should add that no accounts were produced to us
so that any submissions bLased on putative figures about Lhe nett valuc
of the Moorings ace unsulistantiated and mcaningless. For Me. Fitzpatrick
a difference of £13,0C0 to £15,000 was a lot of moncy bececause as we
have already mentione<d the Moorings and Nolson Court werc his main
assets.  Mr. FPitzpatrick continued by asiving Mr, Taylor if hce had that
sorl of moncy Mr. Taylor corfirmed that he was writingout the cheque.
Mr, Mitzpatrick said that he was not going to discuss it over the

'phone and would he back in 48 hours, Ile then spoke to Mr. Sappe who
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said Lthat Mr. Taylor was wvriting oat the cheque. o asked Mv. Sappe
M Taylor had been drinking and Me. Sappe said that he would
not like to say. Mr. Fitzpatrick could not remember what he told
M. sSappe aboul the cheque except he said that, with hind~sight, he
probably told him to pul it in the safe. Mr, Sappe said that Mr,
Taylor then shook his hand; he co-operated out of politeness. Mr.
Taylor denied doing so in examination in chief but admitted in
cross-examination that lhe might have done. We accept Mr. Sappe's
evidence that Mr. Taylor was excited wher ke called him back into
the roow. TIf Mr. Taylor really believed that he had bought the
Moorings he had good cause to be pleased. He may well have wanted
to shake Mr. Sappe's hand. We have not heard frcm either Mr. Taylor:
or Mr. Fitzpatrick the exact words which Mr. Fitzpatrick is reported
to hove =aid when accepting Mr. Taylor's offer.

There has been a suggestion that Mr. Taylor acted improperly
in attempting to buy the Moorings over the head, so fo speak, of
Mr, Millington. We do not think that this is a valid cviticism,
both parties are business men and unless Mr. lTaylor knew, or telieved,
that Mr. Fitzpatriclk had concluded an agrccment with Mr, Millington,
and there is no evidence to suggest this, there was nothing to stop
nim in attempting to obtain the Moorings and Nelson Court by malking
what he thcught was a better offer. What was the position then
hefore Mr. Titzpatrick had left the (sland boetween hiam and Mr.
Millington? Mr. Fitzpatrick said that he was pretly certain there
hhiad been a deal, but on the other hand Mr. Millington was still
wviti ting for the clearance of certain funds (vom west Africa. They
had reached a figure, or discussed a rigure, of about £275,000.
Mr. Sappe knew thut Mr. TFitzpatriclk lbad in nind somcthing in the region
of &£300,000, but in cross~cxamination Mr. Fitzpatricic admitted that
before he went ta Cyvprus he would not like to say that there had been
an cffer. If Mr., Millington bhad offered £270,000 bhefore he lel't he
would have accepled. Lots of figures have been talked about. We thinlk
that fhis is the nub of thc matter. Mr. Fitupatrick was vague about
the cxact statc of play with Mr. Millington, bLut he said that cven
i M, Millinaton had gone to sec him in Cyprus, and mnde the same
ol fer iz My, Taylor, he would have got the sawce answer as bhe huad given
to Mv. Tavior.

Lt was nct until the 25th March, as we have sa‘«d, that according
to Mr. Sappe MMr. Millington visited Lhe Mooring:s. e wsilked 0 he
should Lell the swaltf about the prepesad sale, bat My, Sappe thought

that Lhiat would be prematuce. It does not appear Lo s Lhat



Mo Fitzpatrick was comritted fully to Mr. Millington befoure he left
Lhe tsland.  Nevertheless there wis 1o doubt Lhétt Mr, Millinpgton was
extremely interested in the premiscs. Mre. Fitzpatrick, we belicve,
aud quite reasonably so, wanted the best price that he could obtain.
When Mr. Tuylor made his offer on the telephonec it maybe inferred
reasonably that Mr. Fitzpatrick had not forgotten about Mr. Millington.
Ts it likely thsot he would have accepted Mr. Taylor's offer without
mature consideration and although he was not as assured in his
testamony as Mr. Taylor we did not gather the impression that

Mr. Fitzpatrick would accept lightly an c¢ffer for the shares in his
companies without considering the offer most carcfully. There was

no suggestion that he was in a financial position where he was obliged
to sell, although he admitted that Mr. Taylor might have thought that
a bargain had been struclk.

Mr. Gothard said that before Mr. Fitzpatrick went away, the parties
had been talking about the figure of nett £250,00C. The liabilities
were in the region of £23,000. This part of his evidence, at any
rate, supports the recollection of Mr. TFitzpatrick. As regards the
telephone call from Mr. Sagppe to Mr. Gothard on the 1st April, 1977,
it is quite probuble that at first Mr. Gothard gathered the information
from Mr. Sappe, who was very voluble, that indeed the Moorings had
been sold, but that wculd not be surprising if Mr. Sappe had gathered
that same impression from Mr. Taylor's behaviour. Quite naturally
Mr, Gothard was concerned., He acted fast and brought Mr. Millington
and Mr. Fitzpatriclk face to face on the following Tucesday morning,
when as we have already said, an agreement was reached between them.

A stvingent cross-examination, was directed quite properly,
to shaking Mr. Gothard's credit, to suggest that hc knew frcm Mr. Sarpe
as a result of that telerhone conversation, that the Moorings had
been sold, and we have to say that his evideunce on this point was
clearly equivocai. But even if we accept that he was indeed told
Ly M1, SBappe that the Moorings had veecn sold, he was only being Lold
wnal Miro Sappe already balicved frem his own impression when he had
secen My, Taylov in an excitbed mood leaving t(he room saying "l've got
it! JY've gor itl!*®

What was the position of Mr. Fitzpatrick on his return to Jersey
ori the Supday? Je heard what had bappened (rom Mre, Sappe.  He had
Mr. Taylor's chedque in the safe. While he had becn avway Mr. Sappe
had acted as a psoad scervaist stould Jdo in whal hie bolicvaed to bLe in
his master's besl o interest. He had shown Me, Miitington over the
Hotel, discussed Nigures wilh his accoamioni, awl put M Taylor in

touch wilh Mr. I"it«zpatriclk. It was qguite nalural Covr him to let



Mr. Gothard know the aevents of the cacly part of the 1st April, 1977,
and we Cound noiaing sinisler in Mu. Sappe's telephone call to
Mr. Gothatd.

Mr., Vibert suggested that Mr., Taylor's offer was used quite
wrongly as a stcpping stone to increase Mr. Millington's offer. Ve
think Mr. Fitzpatrick frankly described the true position when he
said that Mr. Taylor's offer was in effect a sccond stving to his
bow. Tf the ncgotiations of Mr. Millington had failed on the
Tuesday he could have got in touch again with Mr. Taylor. And it is
a far cry from saying that to find that when le was discussing the
sale on the Tuesday with Mr. Millington he was already to his knowledge
under an obligation to Mr. Taylor. {r. Vibert elicited from
Mr. Fitzpatrick that he did not recall Mr. Taylor telephoning to him
on the Monday, the 4th April, and he did not regard the telephone
call to him as an approach.

In a letter to Mr. Vibert of the 7th April, Messrs. Galsworthy
and Stones said, presumably on instructions from Mr., Fitzpatrick,
that Mr. Taylor had made no approach to Mr. Fitzpatrick since the
telephone convcrsation of the 1st April. We accept that Mr. Fitzpatrick
had overlooked the telephone call from Mr. Taylor.

The plaintift sets up a contract. On bhim falls the bhurden of
prnotf on the balance of prebabi ities. Mr. Tayvlor inay woll have
thought that he had concluded a bargain - in the example 3 we have
given above - but we arc not satisficd that in fact he had., We find
on the balance of probabtilities he nas failed to cdischarge the burden

of proof and the action is therefore dismissed wilh costs.



