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IN THE ROYAL COURT OF THE [SLAND OF JERSEY

Before: P.L. Crill, C.B.E. - Deputy Bailiff
Jurat the Mon. 3.A.G. Coutanche
Jurat Mrs. B. Myles

Plaintill

AJC, Gallie Limited

_V.—.
William Herbert Davies First Defendant
Tom Oscar Philip Walleer Second Defendant

Advocate D. Le Quesne for the Plaintiif
Advocate R.J. Miche! for the First Defendant

Advocate G. Le V. Fiott for the Second Defendant

THE HISTORY

This action is a continuation of the hearing which, apart from directions,

given by the Deputy Bailiff on the Ilth September, 1934, last came before the

Court when Judgment was glven by the Court on the [ith Octeber, 877, on

the issue of liability.

of clatm which were recited and dealt with in that Judgment.

{t is not, therefore, necessary for us to set out the heads

Nevertheless,

the Judgment did not quantify the damages but apportioned responsibility fo

some of the defects which had manifested themselves in the Plaintiff's building

at Ruye des Fres.

Whilst the Judgment sets out the salient facts and need not

be repeated here, it is important in this continued hearing at this part of the

case to set out the time table of events surrounding the action. It is as foliows:

I

Works at Rue des Pres commissioned by the Plaintiff Company from Mr.

Davies the Architect, the First Defendant, and carried out by Mr. T.0O.P. Walker,

the Second Delendant, the builder, were carried out with practical completion

in 1968,

2.

Following the appearance of certain defects angd not receiving satisfaction

irom the Architect, the Plaintifl, and for the purposes of this action it may

be taken to be Mr.B.K. Barrette, who is the beneficial owner of the Plainti{f Comp-

any, 'éismisstd‘Mr..iZfavies and called upon the services of Mr. Peck, also an

Architect R.LB.A,, In the autumn of {969.

3.

contract.

In 1370 the builder sued the Plaintiff for the retention money under the



. - PBetween 1970 and 1973, exploratory work and observations were carried
out by Mr. Peck, with his consulting engineer, Mr. 1.J. Fincham of the firm

of Andrews, Kent and Stone, and certain tentative findings were reached.

5. A Mezzanine Iloor was added to the Warehouse portion ef the premises

increasing the square footage of that portion of the premises from about #,000

square feet to about 7,000 square feet. That work was carried out in the Spring

of 1973, and was completed by March of that year.

6. 1973 - 1976 further investigations were carrisd out by Mr. Peck.

7. 874 the present action was commenced. 6,7 weilaa E) ‘fn:“r'.u; \\

4. 3rd March, 1976, the action by the Second Defendant against the Plaintiff,

and the Plaintiff's action against the two Defendants were consolidated.

9. The hearing of the action started on the 8th March, 878, and the {ast hear-

ing was on the {5th November, 1976,
6. 1%77, ]ith October, Judgment given on liability.

1977 ‘after the Judgment the Plaintiff looked for alternative permanent accommodation.

12. 1977 - [981 abortive discussions for settiement.

3. 977 - [98] all the parties appealed to the Court of. Appeal.  Judgment
was given in April, [98L
5. July, 98}, the remedial worls were put in hand.
THE PRELIMINARY ISSUES,
It was

I When should the Plaintiff have put in hand the remedial works?

agreed that the Court would be asked to fix this date (and that it would follow

from its finding that that would be the appreopriate date at which the damages

would be assessed.)

2.  Should the Second Defendant have had the oppeortunity of carrying out and

repairing his own defective work, independent of the defective work for which

the responsibility lay with the First Defendant in respect of faulty design?.

As to the second point, the Quantity Surveyors could have separated and gquanti-
fied the share of the remedial work found to be the responsibility of the Defend-
ants, but, as we have said, the Royal Court was only apportioning the blame

for the proved defects. It did not say, and if it did, It was only indirectly and

per incuriam, that the builder had the right to remedy his defective worfe.

It would be against all commonsense and fairness that a builder Defendant found
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to be in the wrong should be able to foist his unwelcomed services again on

a successful Plaintiff, Further, it would be unreasonable to expect the Plaintiff

to allow Mr. Walker, or instruct any other builder, to carry out Mr. Walker's
part of the defective work, when the major structural works, except that of
the floor, which -we were told in the end- was not repaired, except that it was
smoothed over at the time the mezzanine floor was built, but leaving the excess-
ive slope unaffected, couldrweli ruin all or some of the earlier remedial works,
and which, in the event, as far as the builder was concerned, was clearly the

minor part. Even the First Defendant, Mr. Davies, in a letter to Advocate

Day, of the [7th May, 1971, felt that it was "purposeless to endeavour to cure

these defects until the cause was known"- This of course is true, for in June,

[972, an offer was made by the Second Defendant to carry out remedial works

which the First Defendant thought he should do. This came to nothing as the

Second Defendant suggested that some of the defects could be due to lack of

proper maintenance. That, therefore, leaves over the question of the proper time

for the Plaintiff to have carried out the remedial works.

THE LAW.

The date at which damages are normally assessed may vary. It may be

at the date of (I} the breach of contract or the negligent act, although this

is not a universal rule; (2) at the hearing; or, {3} at a later date when the Plain-

tiff carries out the defective work himself after the trial. The later English

Authorities, notably the case of Dodd Froperties (Kent) Ltd., -v- Canterbury
City Coungil 1981 AER page 928, show that, in applying the principle that damages
should be compensatory so as to put the Plaintiff in the same position as if
the wrong had not been committed, the cost of repairs, or remedial works as
they have been called in the present action, are to be assessed at the date when
they could reasonably have been undertaken by the.PJaintiff. As MEGAW LJ
said in the Dodd Properties case at page 933 letter (J):

"The true rule is that, where there is a material difference between the

cost of repair at the date of the wrongful act and the cost of repair when

the repairs can, having regard to all the relevant circumstances, first reasonably

be undertaken, it is the latter time by reference to which the cost of repairs

is to be taken in assessing the damages."



In cases of this nature the Royal Court has adopted the English Courts' principles

as varied from time to lime by those English Courts. [t seems to us that to

require the Plaintiff who undertakes to put right the loss himself, for example

by repairing premises In cases of defective work, to act reasconably accords

with both justice and cemmonsense. Paragraph H9% of the Twelfth Volume

of Halsbury, Fourth Edition, puts it like this:
“fiog. Standard of conduct required of the plaintiff. The plaintiff is only required

to act reasonably, and whether he has done %_1,7 is a question of fact in the circum-

stances of each particular case, and n?iot a question of faw. He must act not

only in his own interests but also in the interests of the defendant and keep
down the damages, so far as it is reasonable and proper, by acting reasenably

in the matter. One test of reasonabieness Is whether a prudent man would

have acted in the same way if the original wrongful act had arisen through

his own default. in cases of breach of contract the plaintiff is under no obiigat-

ion to do anything other than in the ordinary course of business, and where
he has been placed in a position of embarrassment the measures which he may
bhe driven to adapt in order to exfricate himself ought not to be weighed in
nice scales at the instance of the defendant whose breach of contract has occas-
ioned the difficulty. Similar principles apply in tort.

Although it may be reasonable to require the plaintiff to expend money in mitigat-
ing his loss, as for instance in carrying out repairs to a damaged article or
hiring a substitute, he is not obliged to risk his money too far. He need not
seek to recover compensation from a third party who, in addition to the defend-

arnt, is also jiable 1o him, and he need not seek to lessen his loss by embarking

on complicated and difficult litigation against a third party, even i he is given

an indemnity as to costs by the defendant. Furthermore, it seems that the

plaintiff's impecuniosity or financial weszkness may properly be taken into account
in deciding whether he has acted reascriality.

The plaintiff is uynder no obligation to destroy his own property, or 1o injure
himself or his commercial reputation, ic reduce the damages payable hy the

defendant. Furthermore, the plaintiff need not take steps which would injure

innocent persons.
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A plaintiff will not be held to have acted wunreasonably I he was ignorant of

mitigating steps available to him.”

We have examined the evidence in the light of that passage and our decision

is based on the application of it to the facts.

THE FACTS

Mr. Peck, the Plaintiff's new Architect; was net in a position 1o say what

the cause of the major defects were until [576. He agreed, however, that by

1573, he would have been in a position to carry out exploratory works Involving

cutting away part of the fabric. Yet he would have hesitated to advise a client

to do this until the cause of the defecits was known, which, in his opinion required

monitoring the site for a further period. His evidence in this respect was supported

by the advice of the consultant engineer, Mr. Fincham. Nevertheless, he agreed

with the Court, in words suggested by it, that in 1973, he could have “have had

a go. But of cowrse there is all the difference between doing just this and

actually carrying out the remedial work. And even if the remedial work could

+ have been carried out in %72 (or 1973,} certainly in |972, in his jetter of the

I8th September, of that year, the Quantity Survevor, Mr. C. Smith, said at the
bottorn of the page "as before, in our aopinion, the proposed remedial works
on which his estimate is based will not guarantee a cure for some of the defects'.
Also according to Mr. Walite, a consulting engineer called by the Defendants,
whilst he could have ascertained what the cause was and carried out the remedial
work by the end of 1972, or in about two years from the time of his first receiving
instructions, he agreed, nevertheless, that he had not seen all the documents
and that he had no reason to suggest that the advice of Messrs. Peck and Fincham
as well as their methods of arriving at the cause of the defects were wrong.
On the other hand,Mr.Barrette, must have given some instructions to Mr. Peck
although he could not recall them, in at least 973, to ascertain the cost of

the repairs, at any rate those which were then thought to be necessary. This

much is clear from two letters in mid [973. The first is from the Plaintiff

to his lawyers of the 3rd July, 1973, and is as follows:

"Near Mr. Becquet,

Will you please instruct Me. Vibert to proceed with a letter to Advocate

Day along the lines of his suggested fetter of the 19th January with the following

differences.



’é’he Quantity Surveyors present estimate of the cost of rectification is
now £9360.00 including the cost of taking up and relaying the floor.

Estimated cost of moving out of our warehouse and back, plus rental £1,000.00.
3. Estimated fees for Quantity Surveyor, Engineers and Architects £1,625.00
Amount paid to date by A.C. Gallie Ltd.,, for remedial and exploratory

work not covered by the above £12.40
The above totalling E[2,097.40 to which must be added the legal costs of

both yourself and Advocate Vibert.
We also belleve that Advocate Vibert should request a decision from Advocate
Day within a maximum of 28 days as to whether Rhis clients are geing to settle.

1f this is not forthcoming we suggest we take Immediate steps for either arbitrat-

ion or take the case te Court.
Yours faithiully,
p-pe A.Co GALLIE LTD.

Managing Director.”

That letter in turn was passed on to Advocate Vibert who wrote to Advocate

Pay, acting for the First Defendant, on the 2nd August, 1973, in the following

LErms.

"Dear Advocate Day,

AC, Gallie Limited - Breakwell & Davies

We must now proceed to settle this claim, which I would hope may be achieved
by negotiation rather than litigation, but I shali have to embark on the latter
course if there are no early signs of progress along the former.

[ will give you a fairly close indication of the amount which A.C. Gailie
Limited will be claiming against the three parties alleged to be responsible,
the architects, the building contractor and the engineer, and 1 suggest that
it would be s sensible meve on their part 10 confer together with a view to
their offering an overall comprehensive settiement of the dispute.

I enclose a copy of the Quantity Surveyor's estimate of last September

of the cost of rectification at £6,800; the Surveyors state that building costs

have since inflated by about 20%, so the estimate would now stand at £7,680.
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Earfier this year a mezzanine floor was built Into the wacehouse. This necessit-
ated opening the floor for foundation bases for the new steelworl, which revealed
that certain areas of the ileor were not reinforced as they should have been.
However, it became apparent that the existing concrete Foor was very much

out of level. The Quantity Surveyors advise that the cost of breaking up the

existing concrete floor and laying of a new concrete floor with the necessery

reinforcement will cost about £1,700.  This wock will necessitate moving out of

the warehouse, renting other premises for the peciod, and moving back, which

will probably involve a cost of about £4,000.

To the above estimates will have 1o be added professional fees which will
be incurced in carrying out these works - see Exclusion 3 in the attached estimate.

Fees incurred to date with architects, engineers and gquaniity surveyors amount

to approximately £1,150.

So the provisional total claim is I the region of EIL530 plus legal fees.

I am sending a copy of this letter to Advecate Fiott for the contracter, and to

Messrs. C.H. Rothwell & Partners.

Yours sincerefy.”

His letter was rejected by Mr. Davies' lawyers. There was, as they sald ia their

reply of the 3ist August, 973, total disagreement at the Jast "round table". By
that time, of course, the mezzanine floor had been completed and the Plaintifi
had that part of the business which he had temporarily evacuated from the wﬁarew
house inta his builders premises alongside at the Rue des Pres, back Inte the premises.
Morecover, al that time, according to Mr. Peck and Mr. Barrette, there was very
{ittle temporary warehouse accommodation available to which the business could
have been moved. It has to be remembered that not only had the business to-be

maoved but there were offices and living accommodation to be taken care of as

well.  Later efforts in 976 were also fruitiess. Moreover, fram [973, the Plaintiff

was trying, Hkewise unsuccesslully, to negotiate with the lstand Development

Committee over ancther site in Rue des Pres.  Mr. Miche! said that there was

nothing present in [98( that had not been present in 1973 and certainly by [976.

All the exploratory matters should have been carried out, he said, in 873, contem-

poranecusly with the mezzanine floor work. Any delay alter 1973 was entirely

e tn the Plaintiff's own setinns, In 1873 the Plaintiff Camnanv had 2an sannarfinity
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to use part of the adjacent contractor's premises for storage and it would have

been possible to have extended that period to enable the exploratory worlc at

least to have been done and possibly the remedial works as weli. It was not the

Defendants' responsibility, or indeed their fault, if the Island Development Committee
had been intransigent over the Plaintiff's wish to expand his business, and thus,

his premises. No attempt had been made to find alternative accommodation until

1977, and whilst it had been thought that the remedial works would take between
nine and twelve months, in fact they took six months and therefore an extension

of temporary accommodation could have been obtained from the builder carrying

out the mezzanine floor works. It was not right to stress the pleas denying liability

because, in fact, there had been before the case was heard, five experts taking

up three different views as to the causes of the defects. That of course was

an argument which could apply equally in favour of the Plaintiff, who wanted

The Plaintiff had obtained a usable warehouse,

He

to know the cause of the defects.

albeit one which was slightly defective and which might cause difficulties.

had had the use of those premises for a considerable time and to have delayed

repairing them until [98] was wholly unreascnable. The financial positicn of Mr.

Barrette was at the most awkward but not impossible. We had been told by Mr.
Barreite that he had ploughed most of his profits of the business back into the
firm and in fact a dividend had not been declared until 1976. He suggested that

V-the Court should ask itself whether it would be unjust to assess the date as early
as 1973.

For the 5econd Defendant, Advocate Fiott urged that Mr. Wallcer's responsibility
was very small having regard to the findings of the Royal Court in its earlier

One had to distinguish between faulty design which was the major
The

Judgment.

cause of the trouble and bad building worlks which.were relatively minor.
Plaintiff Company had no intention of doing anything until it had Judgment in

its favour. After the Court of Appeal Judgment in April, 981, it then remedied

the defects. As late as the 2nd March, 1981, a letter from Mr. Peck to the Plaintiff's

advocate showed the Plaintiff was still not sure what it wanted to do and was

asking for a firm specification for certain sections of the work after further

opning up. That showed an intention to carry out the works as late as possible.
)
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Apart from urging that Mr. Walker's work could have been separated from the

work due to Mr. Davies' negligence, a submission which we have rejected earlier,

Advocate Fiott adopted Mr. Michel's arguments. Advocate Fioit drew our attention

ny.
in particufar to a letter from the Plaintiff's advocate to him of the Ith Jamuary,

1978, the 'third paragraph of which reads: "Nowthat the defects in the building

need no longer be preserved for the purposes of evidence, my clients will proceed

with rectification.” Why, therefore, was this not done, he said. It was not necessary

to preserve the building for some three and a half years after that time. Further-

motre, on the 7th July, in a letter to Mr. Peck from the Plaintifi's advjcate there

was a reference to 'talk of getting the repair work done.” That talk Advocate

Fiott sald was in [197], nine years before. On the {th July, 198], in a further

letter from Advocate Vibert to Advocate Fiott, Advocate Yibert said that [t had
never been practicable to effect the necessary repairs whiist the warchouse was

occupied. 1i that was so, Advocate Fiott submitted, then how was It that in 973,

as we have zlready mentioned, it was possible to provide for a sum to cover moving

out jn the course of the correspondence in mid summer of thal year. We have

come to the conclusion that in 1973, it would not have been an appropriate tinc,
nor reasonable for the Piaintiff, as it was then advised, to have atternpted to
rmitigate its foss. )

We are therefore left with a date after 19'72’. If we were to foliow the case
of Radiord -v- De Froberville (i%73) | ALL E.R. page 33, as being of persuasive
authority, we might have found that the proper date was indeed that of the actual
carrying cut of the works, namely, July 93, At page 57 of the Judgment (§i~%‘ver
J. says this:

USecondly, once proceedings have been commenced and are defended, [ do
not think that the defendant can complain that it is unreasenable for the plaintiff
to delay carrying out the work for himseli before the damages have been assessed,

more particularly where his right ‘to any damages at all i1s being contested, for

he may never recoup the cost. If, therefore, the proceedings are conducted with

due expedition, there seems to me to be no injustice if, by reason of the time

that it takes for them to come to trial, the result of inflation is to increase the

pecuniary amount of the defendant's ultimate Hability., She retains, after all,

the use of the money in the meantime and can crystallise her labifity by a payment

into court if she 50 wishes.”
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Nevertheless, hecause the cause of the defects was not known until [976, that
is almost up to the time of the first hearing of the action on liability, we Lhink

that the Plaintif was entitled to wait at least until the hearing had been completed,

so that the Courl could visit the site, if it thought it necessary. In the event,

it did think it necessary, and found it useful 1o have done so, and to have seen

the property in its defective state. But the question we have to ask curselves

is whether the Plaintiff was reasonable to have waited beyond the date of the

last hearing of the action which was in Movember, 1976, Should he have walted

urtil the Judgment, and furthermore, should he have waited indeed until the Court

of Appeal had given its decision in April, 1984

The arguments for accepting July 198], in addition to Radiord -v- De Froberville,

are these.

. On the 3rd June, 198, the First Defesmdant's lawyers wrote to the Plaintiff's
lawyers as follows:

"Dear Advocate Vibert,

Gallie - Davies - Walker,

I do not know if you intend, before commencing work, to attempt to persuade

my clients in the above matter that your plans for repairing the defective building

To do so would seem sensible since argument

are reasonable as to method and cost.

as to guantum w'ould then be avoided.

In any event, please confirm that my own clients may now survey the bujlding
with a view to assessing what work they consider needs to be done and the probable
cost of such work.

Yours sincerely,
R.G. DAY
AMr. Le ’Quesne submitted that that letter meant that, at any rate the First Defend-
and, was not concerred as to the date when the remedial work should be done,

but oniy the quantum.

2. The Second Defendant was stilly in July, 1981, insisting on his Yright! to remedy
his share of the defective work,

3. From [376 to 98] the Plaintifi had tried very hard to {ind alternative premises.
First of all, in the Spring of 1977, two of his employees had been engaped In getting
in touch with every Estate Agent in the Yellow Pages of the Telephone Directory,

without success. Secondly, he had found temporary accommodation in 976, for
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part of his goods in Commercial Street, in a loft at 5t. John's and in a smalil

display area somewhere else in 5t. Helier. However, the area which he would

have had available at that time was roughly one eighth of his total warehouse
space. Furthermore, the Plaintiff made it clear that he required secure and dry

premises. . The evidence to the conirary was very slight and we accept that these
two needs existed. Moreover, it was for the Plaintiff to decide if he could continue
to work in the premises and not for the wrong doer. It Is quite true, however,
that the Plaintiff did not advertise for premises and because of the fortunate
increase in his business, then began 1o fook for permanent premises and, accordingly,

did not feel it necessary to move out temporarily because that would have been

a wasted effort.

4., The dictum of Oliver J. in Radford -v- De Froberville that the Defendants

had had the use of their money earning compound interest and therefore it was
only fair that they shoutd pay the cost of the repairs for remedial works as at

July, 1981

5. The onus was on the Defendants 1o show that what the Plaintiff did was

mot reasonable, and not for the Plaintiff to show that what he did was reasonablo.
In considering the Plaintiff's actions the Court should ask itsetf whether it was
commercially prudent for him te have acted as he did by waiting tilf July, 153L

The Court should take into account the consistent denial of the [Lability by
A
the Defendants whether

6.
had foundation or not for their beliefs.

7. On the authority of Dodd Properties -v— Canterbury City Council the Court

should look at the position from the point of view of the Plaintiif alone.

8. If the date of 198! is not allowed, then the Plaintiff after all the time he

had spent on the case, would be out of pocket. Clearly, if Mr. Le Quesne is

right, there s a considerable difference between the date, say, In 976 or 1377
and July, 8L A table of comparative figures was produced by counsel, Mr.
Michel for the First Defendant, which showed that if the work had been carried

aut in 1976, it waould have cost £13,000, and In [977, £12,30C. The [gure given

by the Plaintiff for 1881 was £32,300, excluding costs and fees. By 1978 and certainly
1977, infiation had risen to a high level and it must have been clear to anyone
planning to carry out building woris that the jonger they delayed the higher would

would be the cost. It is true that Advocate Day's letter of the 3rd June, 198,
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taken out of context, seems to have overlooked the question of the appropriate

date when the remedial works should have been carried out. The probable cost

which he suggested when known would, we think, have reminded him of that aspect
very quickly. The First Defendant therefore is not estopped from pleading an

earlier date. DBSince also the whoele of the remedial works, whether attributed

to the First or Decond Defendant, should have been carried out together, neither

is the Second Delendant prevented from urging an earlier date. Whilst the denial

of the Defendants is certainly a matter to take into accou?lnt at least up to the
date of the trial, and, depending on the circumstances, even afterwards, in this
case we do not think that further delay after the last hearing in November 1976
could be justified from the peint of view of knowing the cause of the defects
and putting them right.

We are satisfied that apart from the question of moving out of the premises
whilst the work was carried out, it would have been possible, we think, for that
wofk to have been effected, not later than Bls'i December, 1976. By that iime

it was no longer necessary for the premises io be kept for examination by the

Court, aad-Judgment had been given..sithough T 15 pEFIECHy ~true—that—appewis
weee.. pending - or-ef—any TEE T renstartedy—to—-the-Gourt—ef-Aopeat. It was
not put to us precisedy but what was inferred was that It was not reasonable for
the Plaintiff to break up his business between a number of small areas, but that
rather he wanted one large area which he eventually found permanently further

along near Mifadi Farm Estate, and that it was impossible tc obtain temporary

accommmodation of sufficient size. We think it cught to have been possible because

he found a number of small areas as we have already sald, in 1‘9}?;%, to maove aut

earlier than he did. Jt is certainly true that, if by doing so, he would have Incurred

extra expense by having to run his husiness from, say, three or four smaller places

of some 2,000 to 3,000 square feet each, that would have been 'a matter to take

into account when assessing damages. It would have been a natural and probable

consequence of the Delendants wrong doing.

We accordingly assess the date at which it would have been reasonable for

the Plaintiff to have mitigated his loss and carry out the remedial works as the

3lst December, 1976,





