26 0CT 1986

LN JERSEY
IN THZ ROYAL COURT OF JERSEY

» 25710736

Before @ Mr., Commissioner P.R. Le Cras,
Jurat ¥.G. Lucas
Jurat P,F. Misson

TRASCCG INTERNATIONAL AKTIENGESELLISCHAFT PLATNTIFF
AND B M MARFETING LIMITED DEFENDANT
AND COLIN AL=XANDER HARRIS and FIRST PARTY
CIT=D

LWDHEWS DAVID DENZIL CRICHTPON
togezther carrying on business under the style
and nzme of Harris, Crichton & Co.

AND THE HONGXCORG AWD SHANGHLT BANYING COHPCURATION - SECCND PARTY
CITED

Ltdvocate R.J. Renouf for the Plaintiff

Advocate R,J. Michel for the Defendant

Trese proceedings were commenced by Crder of Justice dated 23rd
July 1586. The (rder of Justice contzined zn immediste interim
injunciion which effectively arrested the zssets of the Defendani
within the jurisdiction save insofsr zs these assets extsed J,%,.2,019,968
or the Sterlinz equivalent.

N

The case was vlaced om the list on the lst Lugust 1965 when tha
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nijunciion was maintained and the action placed on ithe pending list.

The parties cited were dischzrged uniil furiher notice, and, as yet,

hzve not been reconvened, so thzt they have not appeared in the hesrings
before us,

Following 2 previous summons (for discovery and security for ccsis)
which does not concern us, the Zefendant issued a further summcns seeking
an order striking oui the Order of Justice or, as it was put tc us, in
the alternative seeking to raige the interim injunction.

We mzy sz2y at once, thet, guite preperly in our view Counsel for the
Defendant abandonsd the first ground, sc that the hearing of the apnlicztic

proceeded on the second ground, *thet is, that the injunction shculd be

1. -The-



The Order of Justice clazims that the Plaintiff is incorporated
according to the laws of Switzerland and is, and was, trading in
association with the Germzn and English companies of that group. The
Defendant is a limited liability company registered in Jersey whose
affairs, it is claimed, are administered by the first party cited.

The Order of Justice further recites as fcllows:-

"3. The Trasco Group is and was at 21l material times engaged
in the specialist conversion and sale of high quality
prestige mergque motor vehicles;

€. On the Tth day of Januery, 1986 a mseting took place at
the offices of Trasco International PLC at 63-65 Park Iane,
Meyfair, London between Mr, John Iashmar (hereinafter referred
to as "Mr Lashmar") who is an authorised representative of the
Trasco Group of Companies and Mr Pzul Rogers (hereinafter
referred to as "Mr Rogers") at which meeting an agreement
{hereinafter referred to 2s "the General igreement™) was
mzde orally between Mr Lashmar and Mr Rogers whersunder
inter 21iz, the Plaintiff Company reizined and employed
the Defendant Company as its agent and sole representative
in Japzn for a period of one year with effect from the T7th
day of Janusry, 1986 to obtain orders for the szle of the
products of the Trasco Group of Compznies (hereinafter
referred tc as "Trasco Products") in thzt country.

Te The General Agreemeni wes confirmed in writing by Mr Lashmar
and Mr Bogers on the 7th day of Janusry, 1985.

E. It was an express or in the zlternstive ar implied term of the
General Agresment that the Defendant Company would =t all times
perform its obligetions thereunder with due diligence and
expedition,

g. Pursuant to the General Agreement the Defendant Compzny has
procured for znd on behalf of the Plzintiff Company certain
contracts (hsreinzfter referrsd tc zs "the Contracts”) for
the sale znd supply of Trasco prroducts with & Jepanese company
known a2s Deishin Treding Co Limited (hereinzfter referred to as
"Daishin") which contrazcis have zn = gregate value of five
millicn two hundred and sixty seven thousand nine hundired and
thirty six Deutsche Marks (IMFG,267,93£,00),

12, It was an express or in the alternztive an implied term of the
Cenﬂv'a1 bgreezent and/for of the Contracts that:-

(2) deoﬂSlu equivalent to one hzlf of the azzregete value
of he contracis would be remiited by the Defendant
uompany for and on behalf of Dzishin o the Plaintifr
Company immediztely the Jontirzcts were confirmed by
the Plaintiff Company; =and

(b)  the remsinder of the aggregate value of the Comiracts
would be remitted by the Delendent Company for znd on
senzlf of Dzishin to the Plaintiff Company within 14
days of completion of the Contracis.

11, 4s at “he date hereof the FPlaintiff Company has only received
amounts zggregeting Cne miilion twe hundred znd tweniy eight
thousand Deutsche Marks (Ii1,228,000,00) from the Defendant
Company and/or Daishin in respect of the Contraois and ithere
remzins due to the Plaintiff Company zn amount of Twe million
nineteen thousznd nine hundred znd sixty eisht Deutsche Merks
(Di12,019,948,00) representing deposiis due under the Coniracts
and/or in respect of Trasco Producis uellvnr tc Daishin
pursuant to the Coniraects.
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12, Dzishin has paid to the Defendant Company at itg bank account
at the Jersey Branch of The Hongkong and Shanghai Banking
Corporation (hereinafter called the "Second Party Cited") and/or
its bank accounts elsewhere certain monies due to the Plaintiff
Company as aforesaid but in breach of the Agreement as aforesaid
+he Defendant Company has neglected and/or wilfully refused to
account for or to pay the same unto the Plzintiff Company.

13. In the premises the Defendant is in breach of the General
Agreemeni znd/or the Contracts in that it has persistently
refused or neglected to take all reasonable and proper steps
to render to the Plzintiff Compeny a true and full account of
monies received by it from Deishin and tc pay the said monies
to the Plaintiff Company.

15. The Plaintiff fears that unless restrained by injunction the
Defendant mzy seek to remove its assets from the jurisdiction
and this to the prejudice of the Defendant.,"

The COrder of Justice wes accompanied, as is now the practice in this
Court, by an Affidevit sworn by Mr. J.3, lashmar the Managing Director of
the English Company of the group which stated:-

"2, Trasco Internztional Limited trzdes in association with the

following companies (hereinafter referred to colleectively as
"the Trasco Group of Companies"):-

a) the German registered company lmown as Trasco Fxport GmbE
of Bremen, West Germany;
b) the Swiss registered company kmown zs Trasco Internztionzl
A.G, of Steinhausen, Switzerland (hereinafier referred to
as "the Plaintiff Companmy"); and
3, I have rTezd the déraft Order of Justice (a cooy whereof is
attached heretc and merked "J.L.1.") and the stztements contzinec
in paragraths 1 tc 15 therecf are true to the best of my
¥mnowledge, informztion and belief,"
At the hezring belore us 2z lenginy Afficdesvit was produces to the
Courv by Counsel for the Defendant sworn by Mr. Z.M., Hogers, whc clazimed
to be a director of the Defendant, containing, Inter 2liz, an Affidevit
sworn by Mr. D, Koguchi who stated thzt he was the President and sharehclder
of Dzishin. We shouié afd in passing that we understand that the
translation from the Jzpznese which was produced to us is zccentable to
the perties. For its pert, +the Plaintiff produced two Affidavits from
F¥r, J.7., Ackermann, ihe President of Trzsco GobH znrnd = further Affidavit
frop ¥r. Leshmar, In zddition, & rumbser of invoices, letters and other
dozunents were produced, as well as, =zt z late stazge, the statement of

c¢lzim in proceedings in the High Court of Justice in Zngland between

Trasce Intermationzl Tlc (as successor to Trasco Tondon Iid,) and Messrs,

eyl
g |

&

. Walls, », Hpogers zni 5. Meicalfe,
Counsel for the Hefendant, that is, the applicant in this summons,

put his case for the rzising of the injunction on several grounds,

3. -first-



First, he said, that in order to obtain an injunction in the first
place it was for the Plaintiff to shew a good arguable case,

Second, he submitted that the Bailiff was induced to sign the Order
of Justice by an Affidavit which at best contains the bare bones; that
there is no detail in the Order of Justice and that the Order of Justice
should have contained full detziled factual statements, If there is, he
said, a non disclosure of material facis, then it is impossible for the
Judge to weigh them in order effectively to exercise his discretion. Fis
conterntion here is that the apparent strength or wezkmess of the case
should be put to the Court, and that this is not the case where, he
claims, the Affidavits now shew different causes of action which were
‘not put before the Courit when the injuetion was granted.

Third, +that there must be full and frank disclosure of all metters
within the Plaintiff's knowledge which are mzterizl for the Judge to know
including any metters adverse to his, +he Plaintiff's, case,

Finallwy, he submitted, +the Court in considering his aprlication
should cazrry itself back to the 25th July 1986 and ccnsider the paper
work presented then,

In reply, Counsel for the Plaintiff, resisting the applicztion,
clzimed thzt the Order cof Justice seis out the claim adeguztely and that
the stztements therein mzy be bald but zre not defective and do not
contzin materizl cmissions, He says that the Plaintifif has croduced in
summary form the material facts on which it relies, which, in brief,
are as follows:-

(1) that there was an zgency zgreement,

(2) thzt there was zn obligation to remit monizs 4o the Flaintiff

(3) that the Defendant has received monies payzble to the Plaintifif

(4) that the Defendant hzs refused to pay the Plaeintiff the monies

due to it

(5)  the zmount of the claim is given (and that there is now

evidence regarding it)

He claimed that the Defendant had been unzble to cite any meterial

4o —omission-



omission which may have been made and that it waes unnecessary to disclose
the evidence to the Bailiff when the injunction was obtained; and,
furthermore, that such disclosure was not the practice of this Court,

nor was it necessary because the evidence - a2 considerable amount as we
have paid — did not reveal any additionzl material, as it was merely an
arithmetical exercise. There was nothing, he submitted of which the
Defendants were not awere and they were not taken by surprise, The
detailed evidence the Court had heard (on affidavit) are not material
facts to be pleaded but subordinate facts which are a means towards the
proof of the material facts pleaded, The Order of Justice tells the
Defendant all it needs to know, as further detzils are awvailable by

‘way of particulars and discovery; &end that the brief Affidavit followed
the practice, The test, he said, is that the Flaintiff must disclosge
only the heads in the Order of Justice, Farthermeore the Court must look
2t the evidence new produced to see whether any omissions are made which
are material, as ovherwise the Court cznnot decide whether a2ll msterizl
mztters have been disclosed which should hzve veen disclcsed, It was not
necessary he submitted to set out the evidence which is now before the
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Court; =z2nf thzi the evidencs
for dischzrging the injuncticn, He further submitted that even where
there are material non disclosurss the Court has = diseretion tc retzin
the order which was grented. 4Ls to the fear that the Defendznt will
remove assets from the jurisdictiion he submitted that peragrash 15 was
a usual clzuse, <that there was no practice direciion relating thereto
ani thzt the Defzndant had monies in a2 jurisdiction in which it did not
usually irzde, Fin=2lly, hes said, there wzs nc evidence thzt the
Balliff was misled and nothing sc crucizl zas to affect his judgsment
or tc harm the Defendant.

Both Counsel made substazntizl submissions asz to whether metsrizl
facts had or had not been sufficienily disclosed when the injunciion

wzs granted and whetither the further Affidavits

those facts zs originzlly disclosed.



It is clear that the Royal Court hes jurisdiction to impose an

injunction of the present n=ture, Counsel for the Applicant cited

A11ix c. Allix (1885) 210 ex 230, 243, Szyers v. Flinn (1947) 243

ex 167 and Watson c, le Chanu (1951) 247 ex 128, but it is not in our

for the Court has held in Johnson Matthev

view necessary to look so far:

Bankers Ltd v, &rva Holdings Ltd. {1985, Nov. 22, unreported) that:

"We have applied the English principles when we come to consider
interlocutory injuncticns which of course you have rightly said
Mr. Dessain are distinguishable from a "szisie conservatoire”
but that is used in different circumstiances where there is a
"somme liquide™ — that is one easily ascertainable and s¢ on
but not in the present circumsitances, we have in fact adapted
the Mzreva injunction principle to our cwn Jurisdiction.”

Further it will be recalled that in Third Chzndris Corp, v. Tnimzrine

S.4h,. {1979) 1 W,1,R. 122, Lord Derning M. R, stated @ 135:-

"Tt is just four years ago now sinece we iniroduced here the
procedure known 25 Mzreva injunciions. All the other legzl
systerms of the World hzave & similar procedure., It is called
in the Civil law saisie conservatcire, it ....., hzs proved
extremely beneficisl,"

This being the case, we propsse to follow the prineinles as they

were set out in Johnson Maithev v, Lmiz {supra)
[~

still unpublished, we rroposs o s=i out the gsnideliines {zs found in

4 Halsbury 37 parz 362, or, for ihat mziter in the 1 Supreme

Court, . 25/1/1€}, They are zs fcllews, and

Chendris action {suprz):-

"The guidelinss itz be observed on &n applicaiion for z Mzrews
injunction zre (1) tus plaintif? must meke full and frank
disciosure of =211 metfers in his knowledze which ars mzisrizl
for the judge io know; {2) he must give periiculars of his
cleims zgainst <he defendsnt, siziing thz ground of his clzim
and its amouni, znd fairly stizting the poinis mede zgeinst it
(3} he wust give some grounis for telieving that the defendant
has asseis wilhin the j ticny (4) o g’
grounds for beli re ;

~ L

of shewing thaet natiers

the Court fzlls, in =z=n

chr

In that case it will be
paragraphs 1 and 2 of the guidelines had been sufficienily met so thet
the Judge was neither deceived, nor were any meitsrs withheld from him

€. . ~which—



which if made known to him would have ceused him not to grant the
injunction sought.

In the present case however we have first to decide whether on
the information given, it was possible for the Judge to exercise a
discretion,

On this point we were referred to Johuson Matthey Bankers Iid.

Ve A.J, Shamji and others (1985, May 1 unreported) where an order

of the Judiecial Greffier was set aside on the grounds that he did not
have sufficient information for khim adequately to direct his mind
Judieially to it.

Counsel cited two further passages in connection with his
submission:—

The first was from Thermsx Ltd., v, Schott Industrial Glass Ltd,

(1981) Fleet Street reports 289 @ 294 -

"I have heard argument only on the first of these conterntions,
though I have read 211 the evidence sworn on the motions, The
prineiple invcoksd by Mr, Young is that set out by the Courti of

Anpezl in R, v. The General Commissionsrs of Income Tax for
¥Fensington {1917) 1 E.B. 488 that 2 pariy sesking relief ex

parte must meke full disclosure to the court of zll matters

within his knowledge, =zand if he fails o do so the order will
be discharged without investigeting the merits, That czse was
concerned with a2 tax matter: the point in issusz was not direcily
concerned with an ex parts anplication for an injunciion. The

Court of Appezl held thzt the same prirciples applied, It is

clezr the Court of Lpneal took the view thet in that case facis

hzd been deliberately and intventionzlly concealed from the court
by the perscon making ths ex parie avplicztion. EHowever, the
principle as lzid down zgpears to go wider than that, Lord

Cozens-Hzrdy in the course of giving his judgment, =&t pzges

gnd 5035, aquotes with approvzl the hezdnote in Delglisk v, Jzrvie,

which reads

Tt ig the duty of the perty asking for ez injuncticrn to bring
under the notice of the court zll facis materizl 3o’
determination of his right to thzi injunction, a=nd
excuse for him to say thzt he was not awzre of ihe impe tznce
of any fzcts which he hzs omitted te bhring Torward.

Then on pzge 505 he quotes Bazron Holfe, efier ezuziing ths

principle to that which governs imsurznee (that is to say the

reguirement of uberrima fides), as szving:

"in cases of insurance z party is reguired not only to state
all matters within his knowledge, which he belleves to be
mzterial tc the questiscn of the insurance, but 211 whick in
point of fzet are so, If ne concezls zny thing thzt ke knows
to be ELteria it is & frzud; but besides that, if he concesls

anything that mzy influence the rate of premium which the

underwriter mey reguire, although he doss not know that it
would hzve thzt effect, such concezlment entirely vitiztes
the poliecy. 8o here, 1if the perty applying for =z special
injunetion abstains from stating facts which the court thinks

Ta —-zre-—



are most material to emable it to form its judgment, he
disentitles himself to that relief which he asks the court fo
grant, I think, therefore, that the injunction must fall teo
the ground,"

The second was a passage from Colmen, "The Practice & Procedure

of the Commercial Court™ {1983 edition)

M eessthe Tesult of those two judgements is that in order to
obtain a Mereva injunction the plaintiff has to go beyond
showing that there is an arguable case and has to satisfy
the Court that he has a case of a certain strength. Obviocusly
it is impossible to lay down any precise rule as to what sort
of strength of case will justify the granting of the injunctionj
but I apprehend that the lezrned judge who hears the matier ,....
is not only entitled, but is bound, to address his mind to the
question of the stremgth of the plaintiff's case, and that in
doing so he is entitled to take into account such materials as
are put before him, by way of documentary evidence or otherwise,
as will give an indication as to whether what the plaintiff has
is merely an arguzble case or is something which can be described
as a 'good arguzble case'",

The position in cur view is perfectly clear, VWhen an application
is mzde for the exercise of this extraordinary jurisdicticn of the
Court, the Pleintiff has to comply with the guide lines set ouf above.
If he does not do so, and if material mziters are withheld, +then the
order cannot stand znd must be discharged., This seems clear to us from
the Thermax case (supra), followed on this point by Kourse J, in

Gallervy Cosmetics Lid, & anr v, Wumber 1 (1981) Fleet Sirzet reovcris

-
550

The remedy reguesied is e discretionsry one, and in crder to

we should s=zy a2t once txzei in our visw Counsel for the Defendant
hzs satisfied us thet the Court did not nave sufficient informziion
before 1t when the injuncticn wze signed in order propsrly to exsreise

_____ 1 LIl



its discretion, The only informztion before the Court when the
injunction was imposed was that contained in the Order of Justice,
In our view this gives the barest outline of the case, and, to say
the least, the Affidavit adds litile to it. In passing we ought
perkaps to add that there seems little point in producing an
Affidavit in such a form, It was only when the further lengihy
and detailed Affidavits of Mr. Lashmar znd Mr. Ackermann were
produced that the Court was able to compreshend the claim of the
Plaintiff, and, from the Defendantts Affidavits the points made
against it: and the fact that Counsel (for the Plaintiff) found it
necessary to produce them to explain his client's claim only sexrves
to confirm our view th=t the information before the Court a2t the
outset was totally insufficient.

We do not come to any view as to how the Court might have
exercised its discretion had it had the present Affidavits before ii,
nor do we think it necessary to discuss the facts claimed by the

parties as disclosed itherein: what we do find is that the guidelines

which have been clearly set out in previous litigetion were not complied
with in thai there was insufficient inform=tion btefore the Court for it

properly to exsrcise iis discreiion., The injunction is therefore 1ifted,






