
IN THE MATTER of th,e AppllcaHon Df \the Trustee ,of the 
,property of Roy Clifford Tucker, a bankrupt, for an order 

ln,aid.under 5.122 of the Bankruptcy Act, 1914 

Application of Julian Anthony Clyde-Smith 
("the Defendant") to show cause why the dates set for 
hearing, namely, May 18th- 20th 1988, should not be 

vacated and the hearing stayed tHl further order . 

.'\dvocate \\', J. Bai;hache for the Defendant 
.:...d'vCIC'a1£ R. J. \1ichc·J for Colir. Grahar:' Blrd. th(' 

.. TrusTee\ i."' Bankruptc~ 
Mr~ Cyrii Whelan, Crown Advocate, for the Attorney General 

Mr. Whelan ha\'ing stated that the Attorney General has no interest 
in the question raised by the Summons, it was agreed that he 

might withdraw. 

The Trustee on the 12th March, 1987 obtained an Order in the High 
Court for an Order under 5.122 of the Bankruptcy Act 1914, which provides 
that Brltish Courts wherever situated should assist each other in matters of 
bankruptcy. The Order sought the aid of the Royal Court in examining the 
Defendant and in receiving production from him of a large number of 
documents described in the Application. 

On the 27th March, 19&7 the Trustee applied to the Royal Court for the 
implementation of the Order. 

On the 1Oth April, 1987 the case was placed on the pending list and the 
Attorney Generai was convened at the request of the Defendant to r:epresent 
the public interest. 

On the 22nd July, 1987 the Answer of the Defendant was filed. 

On the 13th March, 19&7 the Plea of the Attorney General was filed. 

On the 24th August, 1987, the Reply of the Trustee was filed. 

In November 1987 it was agreed that the matter in dispute be 
determined by the Royal Court on the 2nd, Jrd and 4th March, 198&. 

On 16th February, 1988 the Defendant by Summons sought and obtained 
a postponement to the l&th - 20th May, 1988 on the ground that there was the 
possibility of a settlement, a possibility which has ·not come to pass .. 

GROUNDS OF PRESJ:NT APPLICA TlON 

The- opposJtJon of the Defendant. to the Tru~tee- 1 s /\pplic2tJon is base-d on 
the con-::ernion tha.~ 1he application of thE' Tru~.tee relatc·s ~c \\hat Js jr~ 
subs:ance a tax bankrupt<y nand any Orde:- of this Caun in fa\-our of the 
Trustee would result in a dJrect or indirect enforcement of a foreign revenue 
statute" (5.1 and 5.7 of Answer] 

The Trustee denies that thE" bankruptcy is a tax bank,..uptcy and~ as pan 
of his argument in this connection~ contf7'nds: thaT 1here is at this t1me one 
other creditor whose daim Js being consJdered. (RepJ}t 2.2). Sjnce the fHing 
of the Reply, the Trustee has referred the claim of that other creditor ( 11 Mr~ 
Harris11

) to the High Court for direction as to whether it should be adrrjtted. 



( 

( 

{ 

l 

( 

The basis of the Defendant's claim for a further postponement of the 
hearing is that the validity of the Trustee's contention, that this is not a "tax 
bankruptcy" depends crucially on the validity of the Harris claim. And 
therefore that it wouJd assist the Court, in determing aH matters in dispute, if 
the trial were delayed until the High Court had issued its directions. I was told 
that the High Court judgment was expected in November 1988, or about that 
time. There is also the possibility of an appeal to the Court of Appeal and the 
House o:f Lords, as 1 was told that lt was not posSible for the Defendant to 
accept the decision of the High Court; because he was not a party and the 
que~tion of an appeal wvu!d be for Mr. Tucker. _, 

As Mr. Baifhache rjghtly contended, it wouid be far more convenient for 
the Royal Court to he:\-e the Harrj~ i!:s~H? d(.clded one v.·ay or the otht"'r, befon: 
de·aling \dth v.hilt v-.>ilJ be. in any event! conJpEcate-d and jmponant Jssut?~. 

Nevertheless, l do not feel that J can grant the application. 

This is partly because of the additional delay involved. The Trustee's 
application to the Royal Court is now over a year old, and there has already 
been one postponement at the request .of the Defendant5 Even 501 Jt might well 
have seemed right to no-quire the High Court solution to Harris before 
proceeding further, if it had been absolutely clear that the Royal Court would 
find the va[Jdity, or otherwise, of the Harris claim an essential ingredient of 
the problem. 

I have come to the conclusion that, as contended by Advocate Mkhel, I 
would have to go a long way towards deciding the case as a whole before I 
could find that the Harris issue is essential before the RoyaJ Court comes to a 
decision,. 

l would, .'in general, have to decide '1:hat dle Trustee's answer to the 
Defendant's contention that the Royal Court should ·not grant the Trustee's 
appJkation, because this would amount to assisting a foreign state to enforce a 
taxation statute,.. depends wholly on the validity of the Harris claim. 

For me so to hold would involve me finding against the Trustee in 
respect of his other submissions on this point; amongst these are:-

(a) 

(b) 

that the original petitioning creditors were creditors for an 
ordinary civil debt, unrelated to tax matters, and so that the 
bankruptcy cannot properly be described as a tax bankruptcy, that 
is one which a foreign Court should not assist (3.1 of Reply). 

that to seek jnformation which could lead to a tax claim is not 
the same as seeking to enforce a revenue statute (3.J pf Reply); 

(c) that 5.122 of the Bankruptcy Act, 1914, requires British Courts to 
assist each other in bankruptcy proceedings. 

l do not, of course, imply that l wouJd find in favour of the Trustee in 
any or all of these matters. The point is that for me to find that the' Court 
wiJJ have to determine the validity of the Harrls claim would mean me deciding 
agamst the Trustee in all these other respects, and I would be virtually bearing 
the'" whoJe case. not mereJy deciding an applkat]on as to datE'S. 

The Court m.ay. oi course, itself come t.J the condusion that ::he vaJJd:ty 
of the Harris claim must first be decided, in which case it is empou;ered in its 
inherent jurisdiction; and by Royal Court Ru1e 7/5, 11in the interest of 
to postpone or adjourn a triat or hearing of an action for such time and on such 
terms~ if any: as h 1hinks flt"~ 
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I was interested to note, from "the affidavit of Mr. P. J. M. Fidler, an 
English Solicitor, acting for the Trustee, that the contention that this same 
bankruptcy is a tax bankruptcy had been considered by the Manx Court of 
Appeal, which decided, on the J 9th April, 19&8, that it could not be so 
regarded. As, however, the reasons for the judgment have not yet been issued, 
I have not taken this into account Jn coming to a decision-

The Application Js not granted. 
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