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IN THE ROYAL COURT QF JSRSEY (INFERICR NUMBER)

IEFORE I, P.R. Le Cras Commissicner
Jurst lirg, B. Hyles

Jurat lirs. [i.J. Le Ruez

CHARLES WILLIAM EBINET
—_ -

THE STATES OF JERSEY
ISLAND DEVELOPMENT CCMITITTEE

For the Appellant - Advocate B.I, Le HMarquend

Fer the Committee - Advocecate 5.C. Niccelle

This is en apoeal brought by lir. Binet, the Appellent,
against tThe decisicn of the Island Development Ccmmittee refusing ?
him permissicn for the cecnstruction c¢f an sgricultural shed and
dwelling house at Field 951, Lz Rue des Fosses a2 llertier, St.
Brelade, cn the grounds that the decisicn was unreascnable having
regard tc 211 the circumstances of the case. |

4 Turther grecund, that the decisicn was inconsistent with a
valid conditicnal ccnsent issuszd by the Committeg was withdrawn
during the hearing and we are not therefore required ts deal with
it.

Article 6 (2) of the Island Planning (Jersey) Law 196&

ststes:-

"Subject tec the provisicns of this Article, where
applicetion is made tc the Ccnmiftee for permissicn
to develep land, the Ccmmittes may grant permission
either uncenditicnally or subject te such cenditicns
as it thinks fit, cr may refuse vermission.”



™
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In passing, we may say at this stage thet, in cen-
sequence I the refussl te¢ grant development permissicn,
there has been, of necessity, nc revcecaticn cr modification
cf that decision as eccntemplated by Article 7 (1).

In consequence ci the refusal under Article & (2) the
Appellant has scught tc appesl under the terms cf Article 21
(1) cf the Island Planning (Jersey) Law 1964, the relevant
part ¢f which reads as fcllows:-

"Any person aggrieved by the refusal cf the
Committiee tc grant permissicn under Article
& of this Law, ---- may appeal --- tc the

cyal Court --- cn the ground thet the dec-
isicn of the Committee--- was unreascnable
having regerd tc z11 the circumstances cf
the case.™

The facts surrounding this appeal are virtually not
in dispute.

The Appellant gave‘évidence, which was not challenged,

te the effect that having been a grower in sncther part cf

the Island until 1982, he had then sold up and gone tc

Australia. Having found no suitable cppecrtunity there, he
had returned tc the Island. In or abcut the early part cf
1985 he had purchased some ferty-nine Vergees of land in ST.
Brelade. Scme eighteen Vergees were near Le Bccage, and the
'remaining thirty-one Vergees were near Dereen. It is with
the aprlication te build cn this latter parcel that we are
concerned.

He stated that he knew that = previous tenant of this
land near Dereen, whc had lived in the bungalow behind that

house, had been granted permissicn tc build in the field in

.which he (the Appellant) wished tc build, This was confirmed

by ¥r. R.P.M. Paton, the Chief Officer of the Defendant
Committee, who confirmed that planning permissicn had indeed
been granted con the 13th July 1978 for, we understecd, some
form cf agricultural shed. The Appellant went cn tc state

that he also knew, before he purchased, thst ancther applicant
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had been refused mecre recently. This, too, was confirmed by
ir, Peton, whe infcormed us that this applicaticn had been put
in and rejected on the 15th April 1985 with virtuslly the samé
wording as was used te reject the szpplication cf the Appellant.
The Appellant further agreed thst he had not discussed the
building of a new unit with the Committee ¢f Agriculiure before

he wvurchssed the land.

rl

However, in July 1985, socon after he bcught the land, he
approached an Architect, Mr. D.J. Phillips in crder tec put in a2
planning application fer s house and a farm shed. IMr. Phillips
had alsc bzen inveclved with the first applicaticn tc the Island
Develcpment Committee, when the then tenant was considering the
purchase c¢f the guthuildings and lznd at Dereen with the object
ctf developiné the cutbuildings for private accommottaticn and
building a new farm house and shed for himself in the field
where the Appeilant wished tc build.

Befcre dealing in detzil with the ccourse c¢f the =pplica-
tien, we sheould say that in his evidence lMr. Patcn made it clear
that, in the interest cf the public at large, the procedure |
fellowed by the Ccmmittee in receiving applicaticns was not
that envisaged under the terms c¢f the planning law.

The planning law envisaged only one stage, that is, an
application tc develop land, 25 set out in Article € c¢f the Law.
In practice however, and, we may say, very sensibly, a preced-
ing stage has been added , This stage is a planning
application which, if granted, dces nct permit actusl work to
be carried out., Whether granted cr nect, it is subject to
further discussicns. The secend stage, which is that envisaged
under the law as being the conly stage, that is, fer development
permissisn, may of course be the subject cf an application
whether or not planning permissicsn has been granted. He wen{
cn to sav that because planning censent has been issued, the

Ccmmittee de not feel bound tc issue a development consent. A4s



he put it, there were cases where the Ccmmittees, with the
informaticn it has frcm the planning application, feels happy
tc grant cutline permissicn, but because the development

n contains a lot of additiznal infeormetizon the

[N
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Committee, weighing up thet Infermaticn, will refuse the
develcpment applicaticn.,

He alsc zdded that, in the first nlace, the ?lanning
aoplication goes tc the Officer who lcoks after that part cf
the Island in which the develoopment is tc be sited. This
Qfficer mskes a reccmrendation tc the Committee whc then make
g decisicn. The development applicaticn in turn zlsc goes to
the Planning Officer, who checks that it is the same scheme
that the Ccomittee had previcusly approved. The major work
at this stage is dcne by the Building Insovector, whec checks
that the werk is subject tc the Bye Laws and sc forth, follow-
ing which the Plaznning Officer mekes z recommendaticn to the
Committes whc decide. Kr. Peton agreed in cress examinaticn
that if planning ccnsent were granted, develcpment consent was
usually granted, as the plenning consent estsblishes thst it is,{
in principle, acceptable for the land tc be used for a certain
purpose; and that if development ccnsent is nct granted it is
nermally on acccunt of scme practical reascn. He added that
it was usual tc issue a planning vpermit by stzmping a set cf
drawings which would be returned tc the Apvlicant, so that
when a development application was mzde the drawing would shew
what the Comrittee had approved,

The instant applicaticn prcceeded in the normal wey. 4An
applicaticn was sent in to the Committee in August 1985,
Fcllowing this, the Appellant met Officers of the Ccmmittee on
site, a5 & result.of which Ir, Phillips wrote tc the Ccmmittee
on the 2lst Hcvember 1985:-

"The Island Develcopment Committee,

Scuth Hill,
ST. HELIER.



For the attenticn of r. Bernard licrris.

Dear Mr, lerris,
Re: Field 951, Le Csin, 3t, Brelade.

I.D.C. Ref. 4/12/538GE.

I have been asked by lr. C.¥W. Binet tc refer to a
meeting which he had with ycu recently, in respect
of his application to ccnstruct an a gricultural
building and dwelling cn the above site. I wish
alsc tc refer tc our subseguent discussion cn the
telephone when ycu confirmed that the application
waeg s5till under ccnsideraticn by your Cemmittee and
that alternative layouts had been dis cussed.

Cn this basis, I advised my client that a more pre-
cise site plan should be prepared and that his re-~
quirements with regard to the farm cutbuildings should
be lccked at in greater detail.

The attached sketch No. 1392/1 indicates the result of
more precise site measurements and shows recent bound-
ary stones with restrictions in the form cf an exist-
ing soakaway ad legal ccvenants preventing construction
ch land situated tc the Scuth-West of the field.

The drawing also shows a slightly imprcved situaticn
with regard to the siting ¢f the building, in that it
is "grouped" nearer to existing buildings. This is
motly brought about by the discovery of an accidental
error in the sceiing of the previcus plan,

My client's precise requirements with regard tc the
size and positicning of the building have been ex-
haustively researchsd and we are ncow both convinced
that any further variaticn in the soze cr positicning
of the building would prejudice the intended layout,
resulting in en inefficient prccessing cf preoduce and
much higher rumning costs, The building shape required
is therefore an expression of my client's working re-
quirements and takes intc account the mcst econcmic
shape in terms cf building and opsrating costs.

I am therefore to ask veur Committee t¢ consider that
anv other shape or layout will sericusly hamper and
affect my client's:operaticnal sysiem in terms of
agriculturel competiteness., I trust that your Comm-
ittee will accept that the layout now presented is
the best than can be arranged in terms of efficiency

and planning.

Yours sincerely,

D.I. PHILLIFS.
Encs.,

As a result cf the discussicn described in this letter,
Mr, Phillips felt that fhe time was ripe tc put in a more precise
drawing and this he did.

In reply, the Ccﬁmittee wrcte to Iir. Phillips on the 13th

December 1985 as follows:-



"Field 951, La Rue des Fgeses a Meortier, St. Brelade

The Islend Development Ccmmittee has ccnsidered
your prepesal To construct a new dwelling and
agricultural cutbuilding at the above gite.

The Ccomrittee has ncted the pcints made in ycour
letter cf 21 HNovember 1985 and seen the revisad
plan. -

In rrinciple the Committee considers that the fer-
maticn cf an agricultural unit in the west end of
Field ©51 is acceptable, but is still ccncerned at

the extent cf development to the east and, possible
prejudice tc edjacent properties te the ncrth,

I nave discussed the difficulties of forming a mcre
cerpact grecuping with Br Binet, psrticularly as turn-
ing space for lerries and vehicular zccess tc fields
behind is required.

However, the Committee would wish fer further con-
sideration tc be given tc achieving a more compact
greuping of buildings, snd I think the best course

cf action is for me tc discuss the matter further
with yzurself at the site.

Could ycu please telephcne my secretary to make an
appeintkent for a meeting on site.

Yours faithfully,
E.A., Mecrris

Assistant Development Officer (Planning)
n

On the 19th December 1985 there followed a meeting between
the Appellant, his Architect, ¥r. Phillips and the respcnsible
Officer ¢f the Committee, during which, accerding to Mr. Phillips -
the discussion seemed to circle arsund the actual siting of the i
shed, including its size, shape and general pesitioning.

Follewing that meeting, the Ccmmittee wrcte again toc lr.
Phillips on the 31st January 1986 in the fcllowing terms:-

"FPield 951, Ls Rue des Fosses a Mortier, St. Brelade

I refer to your ,;pplicaticn to censtruct a farmshed
with werkers accommedation and a farm house on the i
above field.

The Island Development Committee has given considera-
Tion tc your revised plan showing a more ccompact ferm
cf development, and has decided tc approve that pro-
posal, as shown cn ycur drawing number 1392,

Hewever, nc planning permit can be issued until drain-
age details are shown on a drawing.,

Any revised plan should also indicate what the areas
arcund the buildings are tc be utilized for, ~ i.e.
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vard areas, - and the area tc the east c¢f the sheds
shculd be excluded frcm the site, so as to remszin
part of the fied. Those drawings should slsc in-
clude planting and screening cf the site which will
be necessary to minimize the impact cf the buildings.
You mey wish to submit a revised site plan together
with sketch elevations of the prcposed buildings,

cr separately, sc that & planning permit can be
issued on the basis of the site plan.

Yours sincerely

B.A, lerris
Assistant Develcpment Officer (Plarining)

n

As a result of this letter, Mr. Phillips advised the
Appellant that it would be necessary tc cbtain details of the
shed in order t¢ prepare elevaticnsg fer the plans. This
rroved a matter of surprising difficulty but finally the chosen
cantractor supnlied cne tcwards the end cf May 1986,

Time was now pressing cn the Appellant, fcr, if he did
nct scen have his shed erected, he weould nct have it svailable
in time Ffer the ensuing season. 4s a result, Mr. Phillips
advised him that he shculd proceed with a full develcpment
application, particularly in view cf the amcunt c¢i informa-
ticn for which the Committe? had asked, Cn lét July 1986 he
therefore put in a development applicsticn for the shed,
acﬁompanied by drawing 13%2/2, leaving cver the application

cr the dwelling house, Ur, Phillips was of the cpinicn that
the plan complied with the reguest cf the Committes fer in-
formation,

Fr, Phillips tcld us that he had taken the letter of the
3lst January 198& as a typical '"gresn light" letter from the
Committee and, follcowing a meeiing with the Building Inspectcer,
with whom he discussed certain fzirly minor matters cn Zlst
August 1986, assumed that it was just z matter cf a week before
he got the building permit. In fairness tc the Building
Inspector we should say at once that it was accepted that the
Building Inspector had not made any promise or given any under-
taking te¢ that effect, his behavicur bteing wholly preper.

However, instead cf the anticipated development permission



permission the next cemmunication was a letter of the 10th
September 1986 from the Cocammittee enquiring why the applica-
ticn for the dwelling house had not been submitted st the
same time. This was answered by Mr. Phillips on the 15th

September 1986, and nc pcint appears to us te arise cn these

two letters.

On the 6th October 1985 the Ccmmittee wrote a letter

=

which surprised Mr. Phillips, stating:-
"Dear lir Phillips
Field 951, St Brelade

Thank you fcr your letter dated 15 September 1986
with regard tc ycur gpplication feor an agricultural
shed for Ir C.W. Binet at the sbove locaticn.,

Once the IQC has given further ccnsideraticn to this
matter, & further communicatien will be sent to you
advising ycu of the Committee's decisicn in this

matter.
Youre sincerely

I,J, Lightfoot
bDevelopment Officer

Ir, Phillips told us that he was surprised by this,
because he thought it was odd tc receive 2 letter saying that
+he Ccmmittee woculd give further considersticn to an applica-
tion which he felt was virtually approved.

The next communicaticn was a2 long letter dated 3rd

December 1986 which read as follows:-

v e, D, T, Phillips,
Rcck Ferry,
Westmount,
st. Helier,
Jersey, C.I.

Dear 3ir,

Field 951, St. Brelade

The Island Development Committee has considered
yeur aspplicaticn to censtruct en agricultural shed
and the dwelling house ycu also propesed.

The Connittee has considered the prnV1ous nistery
of this site, and has noted that a nreV1cus appli-
cant was reJected cn the grcunds of the proposal
invelving an extensicn cf develcprent in the couptry—

side.

8G
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Having vigited the site on several cccasicns, the
Comiittee has expressed ccnsiderable cenczrn at the
loss of a very fine field, and the envircnmental
impsct thet the proposed building woculd have on
part cof the ccuntiryside which has remained intect.

Althcugh the Island Develcpment Commitiee did in-
dicate earlier this year thzt it would be prepared
to give favocurable consideraticn tc the oropesal
subject to the submissicn cf further details, it

has decided te¢ reject the appliceticn fcr the reascn
given cn the enclosed nctice.

Althcugh your client owns 2 certaih amount cf land

in the area which was criginally attached tc "Dereen',
it ccnsiders that the plenning facters cuiweigh those
of agriculture, as it wculd nct wish to see this
spcilt by the intrusicn of further buildings.

The Ccmmitiee ig, hcwever, vprepared tec pay for the
cest of drawings undertalken by yourself cn behalf
cf lir, Binet because cf its earlier favcurable in-
diceticn that appreval wculd be forthcoming,

curs fzithfully,

B, Merris
Assistant Development Qfficer (Planning)

This letter was acccmpanied by the fcrmal refusal dated

.l December 1986 which simply reed:-

i

Registration No.L/12/5389-C

Tc Mr, C.W. Binet,
Wattle Grove,
Rcute de Genets,
S+, Brelade,
Jersey, C.T.

The Island Develcpment Ccmmittee, having considered
your (agent's) zpplicaticn in respect of the folleowing
development: -

Agricultural shed and dwelling house,

at Field 951, La Rue des Fcsses =2 llertier, 3t. Brelade.

hereby gives notice of its decision tc REFUSE PERMISSION
fer the fellowing reascns:-
The prepesal would ceonstitute development in the
ceuntryside, detrimental tc the amenities ¢f the
leecality and contrary tc the previsicns of the
Development Plan.

Date: Sth December, 1286 Signed: B.A, Morris for
Chief Officer. n

This then wss the positicn s seen by the Appellant.
ifr, Binet wes c¢f ccurse given nc indicetion other than

that which we have set cut sbgve as tc the reasons fer which



the Committee changed its mind betwesn the ietter of the Zlst
Janusry 1926 and the refusals in December,

There is cne further factcer which we ocught perhans to
menticn at this stage, which is that s develcpment permissicn
had been granted con the 4th Nevember 1985 for the srecticn of
2 substantisl ocutbuilding on Field G46, which is not far sway,
lying as it daes near the property "Vermcnti".

&

It is now necessary tc exesmine ths factors which led tc
the Ccmmittge tc réfuse tc grant develcopment permissicn follcow-
ing its initial fevcursble reaction,

The circumstances in which the Ceommittee changed its mind
were helpfully and clearly set cut by lir, Fatcn in his evidence.:

He put it in this way in his evidence in chief, that in
December 1985 and Jaznuary 1986 the applicaticn had reached =
stege where the Committiee felt perfectly happy about the use
of the and, but did net have encugh inforﬁaticn to issue a P
plaming (not a develcpment) permit in this instance because
- the zppearsnce of the building in the countryside was crucizl
tc the decisicn; and the drawings which had accompanied the P
planning appliceticn did net include a picture of the buildings :
to shew for example, hcw high they would be., The Comnittee,

he said, could net visualise the effect. He ccocnceded however

in cross eéXaminaticn, as we think he wes bound tc dc, that the

members of the Committee would know what an sgricultural shed
would lcok like and that there were encugh buildings of this
type to carry a picture in cne's head. _ L
The development plan at the time the application wes
received was the 1963 plan; the land was in the white zone; and
the Committee always looked sympatheticaslly con apnlications
for agricultural buildings. The new JIsland Plan was publishéd
in July 1986 as a consultative deccument and smended fcor the
States, and, under it, this land was te form part of the

Agricultural Pricrity Zone being in the subdivisicn named
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named the Sensitive Landscape Area. The plan was appreved
by the States on the 22nd September 1987 and the map on the-
3rd Msvember 1987, This subdivided area cf sensitive land-
scape is now subject to Pclicies CO 7 ang CO 8
"POLICY CO 7
Permission fer essential agriculturzsl develcpment
within the "Sensitive Landscape Area” cf the
"Agricultural Pricrity Zone™ will cnly be given
if:
(a) The applicant has nc suitable zlternative
site cutside the "Sensitive Landscave Area" which

can be used tc accommodate necessary buildingsg

(b) There are no existing buildings which can be
satisfacterily modified or cenverted tc meet the
requirement;

(c} There is a ccnvincing demonstration, suppcrt-
ed by the Ccmmittee of Agriculture and Fisheries,
that the precposed development is essential for the
eccncmic running ¢f the farm helding.

POLICY CO 8

Every applicaeticn fyr agricultural development

in the "Sensitive Landscape Area" cf the "Agricul-
tural Pricrity Zone" will be very carsfully ccn-
sidered in relaticn tc its effects on the land-
scape, with particular ccnsideratiocn being given

tc s5iting and design, Wherever pcssible new build-
ings shculd be sited near to existing ones cr with-

in an existing group cf buildings,
1

In this instance the Agricultural Ccmmitiee had suppcrted
the view that the hclding was viable and that there was a
requirement for an agricultural shed.

He went cn to say that while the Cocmmittee was ccnsider-
ing the planning applicaticn they were still thinking in terms

f the white (2s opposed tz the green) zone, but that when

they ceme to consider the development az»plication they had
been looking at the countryside in a different wav and had
begun tc appreciate what buildings in the countryside locked
like and the efifect they had cn the landscape.

In crecss examinaticon lr. Paten conceded that the change
of mind on the part ci the Ccmmittee was unustal in that there

was no practicsl prcblem, this being the ncrmal reascn why



development permissicn was not granted once s planning permit
Develcpment Ccmmittee

had been issued. He confirmed that the Island/bhad not apnlied
' the policy set out in CO 7 {supra) as, at the itime of the
refussl, it had not received the approvsl of the States; but
that they were nenetheless thinking in the way set cut in
co 7. The instant application, hcowever, was in fact rejected
under the 1963 plan. It was put to him that the Committee
were nct really locking at 2 new plan, but al the 1963 plan
with a slight mental change by the Ccmmittes as tc hcw they
should apply it. To this lir.Paton agreed, adding that the
Committee were locking at it in a way which had been in-
fluenced by ali their thinking on the Island Plan; snd with

a growing appreciaticn of buildings in the countryside. He
wégreed that there was neither a2 minute nor a fcrmal state-
ment -between January and December 1986 giving notice of this
change., There was no change in the surrcunding circumstances,
fhgr in environmental factcrs: the change was the change in
at%itude in the mind c¢f the Committee. Put another way,
b;%ween January and December 1986, the Ccmmittee went round
fhe couniryside, saw what they had done and said we nmust
wallpw no mcre, but had kept this change of mind in their
héart and had nct advised the Appellant.
- We are nct here ccncerned with the merits of the decis-
icn‘communicated by the Comwittee cn the 31st January 1986,
".Itvwas clearly ore which was reascnable within the paremeters

‘éiifhe planning lew and one tc which the Committee was en-
~ tit;ed tc ccme.

| The question which we have to face here is whesther,

myéving cnce made this decisiezcn, it was reasonable, having

regard to all the circumstances of the case, fcr the Committ-

. . fe tc refuse to grant a permit tc develcp the land.  There

;115 a8 further point rsised by Counsel fcr the Committee which

‘was to theeffect that, in any event, and whether the sub-

12.



sequent refusal by the Ccmmittee was reasonable cor nct, all
the Appellant was entitled tc were damages as assessed under
srticle 7 (4) cf the Law. As this second point, if the
Committee is correct, wculd, in the present appeal, be decisive,
we propose to deal with it first.
As we have said above, the Island Planning (Jersey) Law
1964 envisages only one stage in applying fcr a permit to
develop. This is the applicaticn for such 2 permit which is
envisaged in Article 6 {2) (v. supra). There is ns provision
for any ferm of censent in principle but just the cne applica-
ticn fer develcpment, sccempanied clearly by all the necessary
plans and infcrmation.
Article 7 (1) of the Law then prcvides:-
"Subject to the provisions of this Article, if it
appears tc the Committee that it is expedient that
any permkission to develcp land granted c¢n an applica-
tizn made in that behalf under this Law should be
revoked cr medified, it may revoke cr modify the

permission tc sudh extent as appears tc it tz bs so
expaedient."

In case of such revecation Article 7 (4) prevides:-—

"Where permissicn to develcep land is revoked or
modified under this Article, then if, on a claim
made tc the Ccmmittee, within cne month fror the
date ¢f the notification cf the decisicn of the
Ceomnittee, it is shown that any person interested
in the land has incurred expenditure in carrying
out werk which is rendered zbcrtive by the revcca-
tioen c¢r meodification, or has ctherwise sustazined
loss or damage which is directly sattributable tc
the revocation or modification, the Committee shall
pay ts that person such ccmpensaticn in respect of
that expenditure, lcss cr damage, as may, in default
cf agreement, be determined by arbitraticn,

It is quite clear frem this that any work dene vricr to
the permit to develop is at the risk ci the perseon submitting
the plans and it is only fcr loss dirsctly attributable tc the
revocation which entitled the Appellant to compensaticn.

As nc development permit was ever granied, Article 7 (&)
is not directly in pcint in the present appeal, &nd we menticn
it at this stege because Ccunsel for the Cocmmittee submitted

that the prccédure which sheculd hazve been fcllowed by the

13.



CcmmittTee was not tc refuse a development permit, thus leading
tc the present preceedings but fte grant cne and then st once
reveke it, cn the grcund of expediency under Article 7 (1)
which weculd render the Committee lisble ¢nly ts pey the damages
assessed under Article 7 (4); and that the Committee in fact
by its offer made in the letter sf the 3rd December 1986 had
very properly cifered tc mset these.

If this submissicn is correct, it seems tc us that it
must follow that any appeal tc the Court in circumfances such
as the present must be rendered nugatcry, as the efiect of
Article 7 (4) weuld be to cverride such an appeal on paying
damages as assessed under that Article.

The.right of Appeal is given by Article 21 (1)

" (1) Any person aggrieved by the refusal of the
Ccmzittee tc grant permissicn under Article & cf
this Law, or by any conditicn attached tz the grant
cf any such permissicn or by any nctice served under
paragraph {?) cf Article 7, or paragraph (1) of
Article 8, or paragraph (3) or parazraph (5) cf
Lrticle 9, or paregraph (1) of Article 12, or
Article 13, of this Law, may appeal, either in
term or in vacaticn, tc the Reoyal Ceurt, in the
case ci a refusal tc grant permission or the
attaching of any conditicn within twe months of
the date c¢f the nctification ¢f the decision of
the Cemmittee in the matter, and in the case cf
cf the service c¢f a notice within the period
specified in the notice as the pericd within
which the reguirements of the notice are tc be
complied with, on the ground that the decisicn
cf the Ccmmittee or the service cf the notice,

as the czse may be, was unreascnable having re-
gard tc all the circumstances cf the case. "

It covers, first, an appezl to the Recyzl Court against the
refusal of the Ccmmittee tc grant permissicn under Article 6
or any Cﬁnditicn attached tc the grant of such permissizcn, It
next permits an appeal tc the Royal Ccurt by any person aggriev-~
ed by any netice served either under Article 7 (2), that is,
notice ¢f revccaticn cf a permission to develop land; or under
Article 8 (1), that is, nctice to restoré land which has been
developed without permission or tc ensure ccmpliance with a

cenditicon impzssed when such permissicn was granted; or under



Arti¥ie 9 (3) or 9 (5), that is, notice of a listed building er
resteration therecof if it is demclished cr its character alter-
ed; or Article 22 (2) that is, nctice of requirement tc demclish
& building and tc remcve the rubbish regsulting thereon; cor
Article 13, that is, nctice tc abate injury tc amenities cn
aocount cf the conditicn of the lznd. In each case the grcund
cf the appeal is that the decisicn of the Ceompittee cor the
service of the notice as the case may be was unreascnable heving
regard tc all the circumstances of the case.

Twe cf the grcunds thus relste io the refussl cr revoca-
tion of permission to develop, that is, those under Articles 6
& 7 (2): whilst the remainder zre clearly to ensure that the
Committer shculd not be entitied to act unreasonably in the
exercise of its executive powers in respect of matters which
we have briefly menticned abcve which have nothing to deo with
develcoprent applicaticns,

Sc far zs develcpmenit applications are ccncerned therefore,
there are ftwc Articles which envisage an appeal. The first, as
we have seen, is that exercisable under Article 6. This is
clearly intended tc permit an applicant teo appeail in a case such
as the present one where the Committee has refused *c grant a
permit tc cdevelobv.

The sugesstion put cn hehalf of the Ccmmittee is that if
the Ccurt finds that the Committee had behaved in an unreascn-
able manner in so refusing ccrisent, it could exiricate itself
simply by granting a ccnsent and then revcking it, rendering
itself liable only ic psy thcse damages previded by Article 7
(4) viz, expenditure which has been incurred in carrying cut
werk which is rendered abortive by the revocatisn cr for loss
cr damage otherwise sustsined which is directly attributable
tc the reveccatien. In a case such as this, where the applicent
has net committed himself tc a purchase cf lsnd in reliance cn

the good faith cf the Committee, it seems te us that the only
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leoss which he could claim, under the law, were the consent tc
be immediately fcllcocwed by the reveccatizn, as would seem tc

be the ccurse prepcsed, wculd effectively be that fer which

2

he Cormnmittee now prcpéses tec paye.

If this argument were ccrrect, this would haw the efiect
that the Committes could behave unresscnably if it so wished in
refusing applications as it could entirely escape the contrel
ol the Ccurt, nectwithstanding that s right of zppesal was pro-
vided, by paving damages limited tc those under Article 7 (4).
Put ancther way, there wculd be nc point in previding for a
right of appezl against s refusal under Article 6, fcr the
Appellant would gein ncthing, but merely be reimbursed for the
expenses he had incurred. .

Further, if the Ccmrittee's ccntenticn is correct, we
would expect there to be nc appesl against revecaticn: for
there would be nc need tc have one as all ceontingencies weould
be suitably catered for under Article 7 {(&4). There is however,
in this Article a right of appeal given zgeinst a nctice issued
under Article 7 (2) which reads:-

"Where permissicn tc develop land is revcked cr
modified under this Article, the Ccmmittee shall
serve notice cn the cwner and cn the occupier cf
the land affected, and on any cther person whc in
its cpinicn will be affected by its decisisn, "

Al though, curicusly encugh, there is nc appezl ageinst =
revoceticn in the same way as there is asgazinst a refusal cf
ccnsent under Article &, nonetheless it is clear that an appezl
is envisaged. It seems tc us that there is, in the circum-
stances surrounding a revgcation no clear distincticn-between
an appeal against the revocaticn on the grcocunds of its being
unreascnable and an sppesl against the nctice conveying the
decisicn of the reveocation. It is, tc use the well known
phrase, a distincticn withcut 2 difference.

We may add, further, that ic render the appeal, which is

clearly enviszged against the refusal c¢f the Committess decisior
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nugatcry, ncitwithstanding its previsicn in the law, weuld
require the clearest werding of the statute; and as we say

cur view is that, far from the statute contsining such wording,
it is tc be ccnstrued in the way we ccnceive so that the crder
cf the Ccurt is tc be effective and is nct tc be negsted at.the
will cf the Committee,

In refusal and revocaticn cof permissicns tc develop, we
find that the Committee is subject ts the centreol cf the Reyal
Court in the manner set out in the law as we have thus ccn-
strued it, subject, cf ccurse, tc the well established juris-
prudence cf the Island.

We have nc hesitaetion in ruling against the Ccmmittee's
submissiﬂﬂ on this pcint.

This brings us back to the first point which is whether,
cnce having given a decision in principle, it was unreascnsble
having regard tc all the circumstances ¢ the case for the
Ccmmittee to refuse tc grant a permit to develcp the land.

A congiderable part of the address by Counsel fer the
Appellant was taken up by a c¢lcse examinaticn of the letter of
the 3rd December 1986 whick purperts tc set cut the Ccmmittee's
reasons. We dc not think we need tc deal with this in detail
in this particular case. Hr, Faten's evidence explains it
and makes it perfectly clear what had happened. Having granted
the Appellant consent in principle there were no changes in
peclicy, the Island Plan or any envircnmental factors, ner were
there any practical prcbleﬁs which preceded the refusal the
reason for which was that the Ccmmittee had had a change cf
heart, which it kept tec itself, regarding the appesrance cf
agricultural buildings <f this nature, breought on at leazst partly
by the necessary preparaticns for the presentatizn cf the Island
Flan,

Cn these facts, the Appellant's case rested on two major

propositions. The first was that the Committee was inconsistent

17,



and that it was unresscnsble for the Committee tc change
its mind when there was ng change of circumstsnces, and that
the Cecmmittez was not entitled tc change itis mind in the
kind cof wey it did. Thez second wag the effect =f the re-
liance placed by the Appellant on the Committee's serly
indicaticn of consent and that this was sufficient of itself
tc require the Court to held thst the decispr c¢f the Committ-
ee wss unreascnable in the circunmstisnces.

This szceond submissicn, will if it is successful, en-
sure success fcr the Appellent., Ve will therefcere take it
first., It relied cn the principle sstablished the line cf

cases beginning with Scott v. I.D.C. (1966) JJ 631 @ 634

where the Aprellant had commitied himself to expenditure on
the Taith cof intimaticns given to him by the Committee which
the Court found (@ 641) that they must assume thst he would
nct hsve incurred had he known that he would not be zllowed
te develeop business premises. Such incurring of expendi-
Ture played a part azt least in the finding of the Court in

Le ilbistre v. 1.D.C. (1980) JJ 1 (v. @ p.12) and wculd seem

alsao to heve plaved a part in the decisicn in C. Le Hagurier

Ltd., v. I.D.C. (315t December 1985 unreported) (v. @ p, 14).

Counsel invited us to extend this principle to cases in
which peonle acted ss, he claimed, had the Appellant cn the
pesitive indications of the Ccmmittee in that he did net
seek to change his sccommedation during 1986 nor did he sell
his land during that yecer.

In the circumstances cf the present case we are guite
unable tc dc so. We dc not find the present case cn all
fours with the precedents cited abcve. In our view, beth
Mr.'Scott and Mr. Le lziztre were given clear sssursnces by
the Committee that if they did certain things snd committed

themselves to expenditure - pn the one case the purchase of

e bungalcw and in the sther the purchase of z site and the
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cbtenticn ¢f an agricultural lecan ~ then the Commitlee would
grant a consent. As it was put in Le leistre ® 12

"The Committee is precluded from denying its
ASSUTAYICES .sues”

in Scott @ 641

"the intimation was such as to entitle the Plaintiff
tc believe that cnce he had bcught the bungslow, his
appliceticn cculd ge forward."

' In the present case nc such intimation was given tc Illr,
Binet befcre he purchased the land. He bought bare land and,
gs it were, took a chance. FHe was certainly nct invited to
effect the purchase by the Cemmittee nor given any assurance
when he did buy it. The case is then put, that the encourage-
ment given by the Committee's earlier ccnsent in principle, and
his centinuance in farming in reliasnce cn that, is suificient
loss to require the Ceourt to say that ipse facte he is entitled
te receive his development ccnsent.

In cur view this cannct be correct.

Of itself, the reliance by Mr, Binet on the favcurable
-indicaticn of the Committee is nect and camncet be dacisive in
the circumstances of the present case,.

That is not tc say that it does nct have any weight in
deciding whether the decisicn of the Committee was c¢r was nct
unreascnable, as clearly it is cne ¢f the facters tc be taken
intc acceunt, but that in the present ¢ircunmstances it is nct
decisive, .

We turn now tc the main thrust o¢f the Apvellants' case.
It is, cf course, clear beyond a peradventure that the

Ccmmittee is entitled tc change its mind. The law is drawn

with that eventuality in mind,-and the Ccurts have cn 2 number
cf cccssions confirmed this view. The gquesticn before us how-
ever is not whether the Committee was entitled to change its
mind but whether in the circumstances it was unrezscnable tc do
g0 in the manner in which it did.

A series of cases were cited tc us, and as Counsel remarked,

1aQ
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it is nct particulerly easy tc draw s clear line cf authority
thrzugh them., However there are helpful passages in several
cf the cases cited tc us.

The first was that ¢f Blackell & Danby v. I,D,C. (1963)

JJ 27% @ 280:-

"Where ccnsent te the erecticon cf a building is
cranted, the possibility that scme matters mey be
overlcoked is to be envisaged cr matters may sub-
sequently earise which would lead to tht refussl

of consent if they were taken inte acccunt cr had
arisen when the application was ccnsidered and thus,
on a recconsideratisn of the applicaticn, it might
be entirely reascnable tc refuse an applicaticn
which hsd criginslly been spproved.

In this case, however, n¢ material change of cir-

cumstances appears t¢c have arisen nsr does it

appear that any matier cf substance was taken in-

to account in 1962 which was overlcoked in 1920,

The Ccurt must rely on the reascns for the refusal

stated in the Ccmmittee's Act reccrding its decis-~

ion and the Court can find nothing in <hat Act te¢

Justify a reversal af the original decisicn.

In view of all the matiers tc which reference has

been made the Ccurt is net able te give an un-

gualified answer in the affirmetive tc the first

twc questicns and is alsc of thé cpinien that the

decisicn cf the Committee was unreascnable having

regard tc all the circumstances oif the case. The

apreal is therefcore allowed., "

It was put very strcngly by Ccunsel for the Appellant
that there had indeed been nc change in material circumstances
which would make it reascnable for the Ccmmittee to refuse an
application which had originelly been approved albeit in
principle only. The Island Plan was the same when the apvlica-
ticn was refused as it had been when the ccnsent was criginally
given, nc real time had elapsed and no matter c¢f substance had
been overlocked. The change was in the heart cof the Committee
and cn an objective test, nothing had changed. Put another wey
the change was that the Committee sazw with new eyes what an
agricultural shed wculd look like.
Counsel for the Appellant went on tc make the point that

the decision must be viewed in relation to the ccnditicns
prevailing st the time c¢f the ccnsideration cf the case and

that these had not changed since the censent in principle had
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been granted. In suppcri he cited = passage frcm Arbzuch v,

I1.D.C, (1963) JJ 593 @ 595

"It is alsc well tg clerify this pcirnt becsuse,
following a principle enunciated in 8lackall

and Danby Ltd. v. 1Isiand Develcpment Committee
(1963) 254 Ex.284, a decision of the Com=nittee

ch an application must be viewed in relaticn to
the conditicns prevsiling at the time cf the
consideration of the appliceticn, thcough actuslly
in this case, the questicn is c¢f nc impertence
since, so far as the reason fer the decisicn is
concerned, the cenditicns prevailing on 2nd
April and 13th August, 1965, were the same.

L)

He further submitted that the Committee was not entitled
tc add to the reascns given in the fcrmal rejection of the Sth
December 1986 and the Committee's letter of the 3rd December
1986, In support cf this contentisn he cited the passage in

Arbzugh supra @ pp 599 - 600:

"There is & further variaticn between the twc Laws.
Article 6 (10) of the Law of 1964 prevides that
where the Commitiee refuses permissicn tc develop
land, it shall Turnish tc the applicant z state-
ment in writing cf ite reasons for the decisicn,
whereas Article 5 (7) of the Law of 1952 provides
that this ststement need cnly be furnished on the
reguirement of the applicant, It is the practice
in this Court for an appeal zsgeinst a Committee's
decision (in exercise of a right cf appeal) tc be
instituted by simple action. Until the coming
into ferce of the Reyal Court (Procedure and Plead-
ings) (Jersey) Rules, 1965, the Court, when the
action was first called, requested the Ccrmittee
"de meiire a la dispecsiticn de la Ccour un releve
des raisons qui avaient mctive leur decision" and
since the ccming intc force of these rules the
acticn has been transferred to the pending list.
Thus in this appeal the Committee has entered what
has come to be known as s "Statement ci Reasons”
and this has led to a submission by the appellant
that the Committee is not entitled to intrcduce
reascns which are additicnal tc those stated in the
notificaticn of the refusal.

In principle, we agree with this submissicn; the

Law reguires the Committee, when refusing permissicn,
tc state its reasons; it is cn that stztement that

an applicant decides what acticn to take; and it is
in relation to those reascns that the test of reason-
ableness must be spplied. We envisage, hcwever,
thet it was never the intenticn of the legislature
that the reascns should be given in full detail and
we therefcre consider that it is open tc the Committ-
ee to explain and justify them and tc give details

in support of them. n

Twe further cases were cited to us which were in our

view of assistance tc us on this submission,
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The first was Sceott  (Supra) in the passage @ 641:

"Although the plaintiff did nct buy Mr. Le Gros's
bungalow until Mgy, 1963, the reason for the deley
has been satisfectecrily explesined. If the Ccmmittee
had wished, zn indicatisy could have been given es
tc the time by which the bungalcw was tc be bought,
but ne such indicaticn was given; the intimsticn

was such as tc entitle the plaintiff tc believe
that, cnce he had bcught the bungalow, his applica-
tion could ge forward. This reduces the time lapse
to one of twenty-three months. The plaintiff has
not sought to excuse the delay; it is a lcng one;

in fact, it is cf a length that might, in some cir-
curstances, entitle the Ccmwittee to review an
earlier decision. "

The peints here which Ccunsel scught to make were these:
by Miss Nicclle (for the Committee) thet it shews that the
Committee mav alter their decisicn in certsin circumstances
and by Mr. Le Marguand (fcr the Appellant) that the delay here
was nct of the order of twenty-three menths: and that the deleay
in prcceedingﬁ was adequetely explained. We should say at once
that we accept these submissions and find in perticuler that
delay by the Appellant was not & facter in the present czse.
Apart from this, we do not find this case of great assistance,
turning as it does, in our view cn intimstions given to the
Appellant which went far beyend those given in the present case,

The last case which we fcund to be of relevance was Le

Maistre (supra). This case turned very largely cn encourage-

ment given to the Appellant to commit himself and tc that extent
is not on 2ll fours with the present appezl. However we found
The passage, dealing with the guesticn of the reascnableness cf

the decision of the Committee having regerd to all the circum-

-

stances of the case (" the third hezd") at pp. 11 & 12 tc be of

very cousiderable assistance:-

"This leaves the third head. There is & tendency, as

we understand some of the English Jjudgements, tc eguate
the way in which a Ccurt shculd exercise its powers cof
appeal with that where it is acting as a reviewing bedy
over a decisicn frem an authority where nc appeal is
provided fer in the relevant legislation. But tec do
this in the light of the wording of the appropriate
Article in cur Law, would, we think, betc igncre these
very words, lLorecver, since the decisicn of the
Supericr Number in Le Masurier v. The Natural Beauties
Committee in 1958 (13 C.R. 139) and the other decisicns
of the Inferior Number of this Court which followed it,
there have been a number of decisicns which indicate



that the English Ceurts may be taking a slightly
less stringent view ¢f the word "reascnable! where
an appeal is previded for in the legislaticn it-
self. As Prciesscr de Smith puts it in the third
editicn ef his werk, "The Judicial Review of Ad-
ministrative Action" at page 305,

"The scope c¢f review will naturslly tend to be
wider where an asppeal or right of cbjecticn
against the reasonzbleness ¢f an administre-
tive sct, decisicn or propeszl has been cocn-
ferred by stetute.”

We propcse te take the wider apprcach to the mean-—
ing of "reascnable". & Committee in exercising
its discreticn end arriving at a decision ¢cn an
gpplicaticn befcre it, must be ccnsistent, but we
dc nct need to interpret the meaning of that woclly
phrase in the letters of the 16th April, 1971, and
the 10th January, 1972, or elsewhere, because the
Committee was entitled, by 1977, tc find that ccn-
ditions had changed as regards building in the Les
Mielles area from what they were in 1971. However,
we are abundantly satisfied that the Committee had
agreed in principle to the erection of an agricul-
tural shed cn the site and had tcld Senatcr Le
larquand sc af its meeting in December 1977. The
Planning Officer told us that in 1971 the appellant
wculd have been given permissien to erect the build-
ing but that is noct a relevant matfter in the light
cf our finding that the Cecmmitiee was entitled tc
ccnsider circumstances as they were in 1977. It
was perhaps, unwise of the appellant tc rely cn
the letters c¢f the 16th april, 1971, and the 10th
January, 1972, (and the verbal assurances of the
then President) some five tc six years later, but
the fact remains that even if we exclude what the
pesiticn was in 1871, we are left with the meeting
in December 1977, In its letter of the 13th
December, 1977, it appears tc us that the Committee
confirmed its undertakings tc Senatcr Le lMarquand,
whe, for this purpcse, was the agent of the appell-
ant. On this pocint we are entitled tc take the un-
ccntested evidence of the Senatcr intc account as
to what took place at that meeting and as te what
those undertakings were., Like the appellant in
Scott v. Island Development Committee, JJ 631, the
appellant here, was, by the ccnduct of the Ccmaittee
at the December 1977, meeting, enccuraged tc commit
himself, albeit nct quite sc directly as Mr. Scott
was. This he did when he bought the site from his
father and cbtained the loan from the Agricultural
. and Fisheries Committee cn the 10th January, 1978.
The Ccmmittee is precluded from denying its assur-
ances 1o the appellant thrcugh Senstcr Jchn Le
Marquand (see Halsbury, &4th EZditicn, Volume 1,
paragraph 24). lsrecver there were nc material
changes in circumstances between Octcber 1977, and
August 1978,

Accoerdingly we find that when the Committee refused
consent on the 3rd August, 1978, it was being neither
censistent nor reasonable. "

It is clear frcm this, that the Committee must behave in a

consistent manner and that the consistency of the Ccnmittee is
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a factcr which is highly masterisl as regards the reascnsbleness
c the conduct cf the Committee, especially where, as here,
there is no change in meterisl circumstances,

is nc guesticn but that the

[0}

in the present appeal, ther
ccnsent in principle, cecnveyed by the Committee was cne tco
which it was entitled to come. The words cf the Committee,
even though they may not be binding and may Be subject tc
revscation rmust be given due weight, and, cnce theyv are pro-
nzunced, an Applicant must be entitled tec relyv on them,

In cur view we cannot read the letters cf 13th December
1985 and 31st January 1986 in any cther way than ss being the
very clearest indication, subject tc varicus details, of the
Ccomittee's intenticn tc permit the Appellant tc prcceed. It
is little wonder that Mr. Phillips felt thet the applicaticn
was virtually apprcved. Fellowing this indication we find
that there was nc undue delay; ncr any meterial change in cir-
cumstances ner any questicn cf any practical prcblem in the
building but that the Ccmmittee, having agreed in principle,
shortly thereafter found itself oppesed tc the whele principle
cf a hcuse and shed on the site although every pcint made in
the letter of rejecticn had been known tc the Cocmmittee when
the criginal consent was granted.

We accept that there are circumstances in which it is
reascnable fcr the Committee to alter its decisicn. This is
clearly the case. However, in altering its decisicns, the
Committee must act reascnably; and this phrase comprises
acting with consistency. The public is entitled tc rely cn
the Cecmmittee thus acting, and, in cur view, for the Ccmmittee
tc change its mind 2s it did in the present cese is, in all the
circumstances, unreassnable. We therefcre crder the Ccmmittee
to withdraw its refusal as contained in the netice cf the 5th

December 1986 and to deal with the develonment applicaticn in

2 manner which is cecnsistent with the decisicn cenveyed by its
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letter cf the 31st January 1986.

As a rider, we shculd perhaps add that we were told
that censideraticn was being given ta amending the law in
order tc bring it intc line with the practice of the Commiti-~
ge Iin dealing with planning applicaticns. Ve shculd say that
we were pleased tec hear this as it must be in the general

interest thaet this shculd be dene.

/At
th/\.ayf‘fss.
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