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Contempt of Court -·breach of an order 
of the Greffier Substitute concerning access 

to children 

Advocate P. C. Sine! for the plaintiff, 
Advocate R. J, Renouf for the respondent. 

JUDGMENT 

Plaintiff 

Respondent 

THE COMMISSIONER: This representation is brought by the Petitioner wife against 
the Respondent husband alleging- that he is in breach of an Order .of the Court made on the 
2nd December, 1988. The Order whiCh the Greffter Substitute made on tha~ day was m these 
terms; 

"Upon hearing the advocates of the petitioner and the respondent it is ordered that pending 
a receipt of a further report from the Child Care Officer, the provisions for access to the chtldren 
of the marriage by the respondent be varied to the extent that the respondent do have access 
to each of the children on Saturdays between the hours of 09.30 am and 6.00 pm. such access 

to be exercised in the presence of the second eo-respondent, \1 . " 

There are two children of the marriage A 
6. The children ltve with the1r mother. The respondent 

aged, 1! and N aged 
lives with: Mrs. Valiance m a flat 

11\ St. Peter. 

We heard evidence from the petitioner, the respondent and V We did not 
hear evidence from the children. The report from the Child Care Officer has not yet been 
prepared. Because we did not hear evidence from the children (and we have no doubt that 
1t was nght not to call the children) the petitioner was quite unable to support the allegation 
contatned m her affidavit in support of her representation where she sa1d: ·· 

"It appears that A was alone with the respondent and V because 1\) 
was vtsi tmg a friend. A told me that they had spent the afternoon at the respondent's 
flat and he had watched televisiOn together with his father and V who had chatted 
and laughed on the other side of the roorn makmg htm. feel that he should not be there. That 
when N returned to the respondent's accommodation at 5.00 pm she also spent the remam1ng 
hour w•th the re~pondent and V ." 

In our v1ew Doctor G eorgelin, the family doctor who has treated A 
past, should have been called to gtve evtdence. He was not called. 

over the recent 



Before any evidence was adduced, we asked counsel to address u, on the standard of 
proof. No authorities were passed to us but Advocate Sine! for the respondent felt that the 
standard was the civil standard that is proof on the balance of probabilities. We drew Counsel's 
attention to Dean and Dean 1987 Family Law Reports 200 where the Court of Appeal held that 
it had long been recognised that the procedure in contempt was of a criminal nature and that 
the case against the alleged contemner must be proved to a criminal standard of proof. This 
is clear although the breaking of a Court order or an undertaking is a civil contempt. This 
is to us a logical step because contempt is conduct which can attract penal consequences. We 
were therefore looking for a high standard of proof, · 

The pet1t1oner was able to tell us that when she arrived at Hoe ~let!;- to deliver 
the children on Saturday, 21st January, \l'f motor car was parked outside the flat; 
when she returned to collect the chlldren at 6.00 pm V 's car was still parked outside. 
That evening A was extremely upset. 

On the evidence that we heard we can establish what happened. The petitioner arrived 
at ~he ~Ice\:- shortly before 09.30. V was in the flat. She had an aerobics class 
at 10 o'clock. The children were taken by the respondent into the lounge. They did not see 

Y who duly left for her class. The petitioner had arranged for N to go to a 
birthday party at 2.00 pm. N had been given hand written directions by her mother which 
· ·· saw and she gave these to her father. The Saturda,y in question was cold and wet. The 
. ,~ondent took the children shopping and bought A 1 a model .areoplane. He prepared them 
lunch. Meanwhile V told us that while in town she had felt ill - she had a dizzy 
feeling. She came back home and retired to bed. The respondent spoke to her but not in the 
presence of the chddren. The respondent took A ahd ~ with him in his car and dropped 

N off at the birthday party. They returned to the flat and watched rugby on television. 
Shortly before 5 o'clock the respondent set off to collect N from the party. It was, as 
we have sa1d, a very wet and cold day. 11 told h1s father that he would stay in the lounge 
playing w1th his aeroplane. V told us that she heard the car leave and assumed 
that A had gone With his father. In moving to the kitchen to make herself a hot drink 
she saw A . They talked for about 15 minutes and then the respondent 'returned with ,..) 

V told us that she was wearing her daytime clothes; the repondent remembered 
her wearing a white dressing gown. The children seemed happy and were not disturbed in any 
way. That on the evidence we heard IS all that we can deduce, 

Contempt of Court 1s always a serious matter but we must in this case have regard 
to the Circumstances of the case. We feel that questions raised by Counsel as to past behaviour 
or damage to the dign1ty of the Court are of little relevance. when we have to consider a difficult 
domestic jurisdiction. The interests of the children, in our view, are paramount. 

We have anxiously considered the order of the Greffier Substitute. We think that it 
can be made to work and that there are not circumstances where we feel that there has been 
a deliberate flouting of the order. ·Had the petitioner been able to prove to our satisfactiOn 
the passage that we have c1ted above from her affidavit then we might well have felt differently. 
We are not really helped by the only legal authority passed to us by Counsel, Nn f= -v- 14r r­
Unreported, 25th August, 1988. We are helped in the knowledge that on the 27th January of 
this year \( gave a personal undertaking to this Court not to be present in future 
during access to the childen. 

Because th1s 1s a divorce wh1ch unfortunately is being i:ntterly fought m all its aspects 
it does seem to us that the Child Care Officer should prepare his report without further delay 
and certainly withm the next 14- days. Once the report is in Counsel's hands then application 
can be made if necessary to vary the order of the Court. 

We must accept the respondent's explanation of what happened. This was an exceptional 
occurence. We would not expect a repetition of .it particularly as we feel that the respondent 
was wrong to leave 1\ alone m the house knowing that 1/ was resting m an adjo1n1ng 
room. He could so easily have mformed V ' that he was leaving the. house or mdeed 
he could have taken \\ , wlth h1m. We do not believe that he has culpably broken the Court's 
order. Had he given the matter some thought he m1ght have saved his son distress; we also 
must say that we feel that the part1es w1th sesitive legal adv1ce could have resolved thts matter 
Without the trauma of a Court heanng. 



Because we are satisfied that the order of the Greffier Substitute can be made to work 
we intend to allow matters to stand. 

The respondent must, however, pay the petitioner's taxed costs. 
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