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PLAINTIFF' 

OEP"EHD»!T 

De!.ndant' •• pplication to atrik. out the plaintiff'. 
Order o! Ju.tic. and ~.nd.d O~dar o! Ju.tic. puraulnt 

to Rul. 6/13. - (1). ot the Royal Court Rula., 
1982, (n amended) 

.mDGMaHT 

COMMISSION •• La eRAS: Thia il an application to etrike out 
procaedi ngl brought by Aryl Holdingl Limit.d (ArYl) aga inlt 
Minor!el Finance Limited, the lIucce880r in title to Johnlon 
Hltthey Blnkan Ltd (tha Blnk) Ind ariae a8 I relult ot the 
d •••• t r . dlclarld by tha Bank on the 11th January, 1986., 

Tha action i, brought undar I number of headinga, and 
following it, receipt the Blnk issued a summons la king for the 
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Order ot Justice, sub.equantly h •• v!ly amended, to ba atrU( 
Ollt. 

(a) that it dhcloan no reuonabl. oall •• of action, or, 

le} that it il an awn of the proe.SI of the Court; or, 

(d) purl .. ent to the COllrt'. lnha{ a nt 1'H"ildlction t. 
at.,1ke Ollt. 

'I'h .. principlea which the Royal Court f ollowa on tha". 
applications 11 .... 11 known and we do not propo •• to reheara. 
them here. It ."il1 luftice to •• y that ....... ere rafarrad, inteJ 
alll, to Rul. 6/13 of the Royal Court Rill •• , Coop.r -v- !.act 
(1981 - 88) JLR 428 and Stephen, -y- Stephens, Oat November, 
1989) Jersey Unreported, & .... a11 aa Channel I.l.nd. , 
Inter D! ,ion. l Law Trult Co . Ltd .• and Orl , -v- Pike ,nd Or •. 
(30th January, 1990) Jars.y Unreported, and variDu, paraqraphl 
of the Rul •• of the Supr.me Court Rule 18. and it i. in the 
light of the •• vatioUI authoriti •• that w. approach thi, 
lumnon.. In particular ... b.ar in ~ind that ... a~e not trying 
the ac t ion, but mer.ly .xe~ci.in9 a diloration aa to whether 
pleading. should be .truck out, on. of tha testl Idumbret.d 
being thlt thil Ihould only b. done in plain and obvioul cs'e8. 

Mr. D •••• in ~ount.d hil attack on a nu~be r of ground., 
which we may perhapl brilny set out IS follow.: 

Gi9un4 1. 

(11) pu,aguph. 6.4 to SA.' of the a"'ended Order of JUltice 
ahould be Itruck out on ground. which may be .ummaris.d a. being 
witnlaa immunity. thar. being no duty to the Court or to the 
oth.r litigant, and a ohanq. in the procadure o f the Royal Court 
which ha. alt.r.d the prlvious polition; 

(b) pa:ra;r.ph SA.5 of the Order ot Ju.tice Ihould go aa nO 
pndominant wron'1!ul purpo.e Was pl •• ded/ and 

(c) th.t p.ragr.ph. 10.1 and 10.2 .hould 90 under the Rule in 
Fo •• -y- Ha:rbottle, or IS Kr. De.sain preterred it. prudenti,l 
M,uql.nc. C9. Ltd. -v- Ne .... em 1[!s!lIptriu Ltd. (No.2) [1982) 1 
Ch. 204 CA .. 

(a! th.t the ..... ttera now pleadad .r. cho.e Juga.; and 
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(b) pr •• eription 

Gsco"nd 3. 

t.) he repeata aU five ~round. "a had. under qrounds 1 and 2; 

(b) that the 8ulpen •• accounte allowed the Bank to hold -on18. 
for ",ncal1ed quaranteelll and 

(c) ... en8ral1y, that the eire ....... tane .. were ."'eh that" dd •• stre 
mUlt have bean deolared. 

w. turn f:!.rat to qround 1 ta) . 

!iro ... nd llal 

Hr. D" .... ln put th! .. lIubad •• ion on tile qrounds, ttrat, that 
.. witn8.a i& not liable to an aotion to. dame.., •• f or anythtnq 
.aid at .. trial, and that the affidavit qiven for the purpo •• 10 
counta; ."Dond that in th ••• circumstance, there 1. no duty by 
the witn ••• to the Court and no duty ln the conduct of 
l it:l.9a tion, in 9aner&1, to the other aide; and third that 
"hatav",r lI\Iy have been the ca •• in Jersey previa",tly, Rule 12 of 
the Royal Court Rul" bave brought declarations ot des.stee and 
the affidavit. ,upporting them witbin tbe ambit ot the,e 
propositions. 

Hr. Karper, ba submitted, and consequently by neoes,ery 
implication hi' employer, the Bank, i9 not liabla to be sued in 
proceedings ,ucb as these in uapaet of or in eonsequenca of hil 
IWorn avidenca in procaeding •. 

He put tbe polition a, hi'lb as thil, that on his r,a<;ling of 
the authorities, evan wera the applioation to bsve bean made 
~ala fide, no civil action would lie at the inltanca ot. tha 
party da~gad thereby, although as wa under.tood it ha mada an 
a~ception where maliciou. pro.acution Or a wrongful predominant 
purpoee WaS concarned. Ha put it in thi. way: 

1. Conspiracy, 'lander, na9liganee ara 
alleged in relation to the ev idence at 
actionabla. 

Torta 

2. All eauae. of action in relation to the avidence of 
witneaaas are not actionable. 

J. 'IhOla propolitions apply to all evidance whether at trial Or 
any atag. of Judicial proceedings. 

4. 'Jhay alao apply to all matarial even betcre it ia u,ad in 
proceadings, which i. prep.rad with a view to proceedings. 
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5. This also applies to oral and written avidenCA. 

1>. It also 
proceedings, 
thelll. 

applies to all matarial, aven if not used in 
i.e. prepared, given, produced, or procured for 

1. Thes. propositions apply how.va. improper, dishone.t, or 
_1101008 avid"",,,!! INIY hava b •• n, 

8. The reason 11 basad on (ancient) public policy. 

There can be, he submitted, no cau •• of action in respect 
of what Hr. Harper ha ••• id. 

Now the position is part"ctly cla.r. and ind •• d, in Our 
view, not open to argument. that whara evidence has been given 
at • trhl {Hluinan -y- V.l.btrt [1963[ 1 OB 528, tlaf.on -y­

WEwan 11905] AC 4BO, Cab,n! -y- VU. (1940)64 CLR 130) there 
are clear qround. of public policy which apply in .uch casei , 
and even for the preparation ot st.t.ment. therefo~. Counsel 
urged that th •• e con,ideretiona of pubiic policy .hould be 
.pplied to a witne ••• upportinq .n ex p.rte .pplic.tion .s he 
would be fearful it he could b. lued in damage. if he were wrong 
Or negligent. He lought to equate the procedu r e with the 
.ffid.~it prepared tor an injunction, although thia, of cour •• , 
is .dver •• rial and 'erved upon tha other .ide. 

Counsel for the Bank Inde.d went so far as to say that if, 
f or e~.mple, • deliber.tely wrong .pplic.tion were made to 
reqi.ter • will the per.on ao making it could not be .ued for 
d.mag.11 the,e .pplicatione aa for those in the ca.e of an 
injunction being in the hand. of the Court. However, it seemed 
to the Court th.t th. po.itian here w., rath.r different, as the 
declaration of a dd ••• tr. il .. de ex parte and the swearlng of 
an affid.vit has only rec.ntly come 1nl the debtor ia not 
appr.is.d n.c •••• rily of the proposed declaration which is 
merely a holding operation preparatory now to the filing of 
claim. and previoully to litigation. Th. affidavit i. normally 
neither chall.nged nor aerved on the debtor. 

Furthermora, w. baar in mind in dealing with the eubmi •• ion 
that thi. Court haa not to d.cid. this question, but only 
whether the propOlition ia la clear and obvious ae to make the 
argument effectiv.ly ~nlult.in.bl •. 

Counsel excepted c.sel where the des ... str ... w .... declared 
maliCioully, or 01 •• 1 whera the predominant motive wa~ wrong 
(eee below) 
0' Compani" 

However hie caee, here, was that neither Of these cause. of 
action appearad in the plaedings. 
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Rie next aubmi •• ion On th!. head ia that no duty of c ar. ia 
owed by on. litiqant to anoth.r tn the conduct ot litig ation. 
Ri. authority for that wa. auain ••• Computer! IntleD,cional Ltd. 
-y- Reqiltpr of Comp.g1'" [1986] Ch. 229 where , notice of 
bankruptoy "68 " r ved at the wrong addr ••• and Scott J. bald 
that thare .. ea no duty of care •• co the manner ln which 
litioation wa. conducted whether 8. to •• rvice of proce,. Or 
othe rwi ,.. ail Lord.h i p found any duty of care in an 
, dver •• ri,l .y.te~ conceptually odd ea the control Of litigation 
liu with th' Court. 

Coun,.1 conceded that t he deolaration of d •••• tr. 1e not 
what on. would normally c,ll I1t10,t100 i.e, ao .. dv,r., ri el 
proc ••• , opening the way •• it do •• for ,11 creditore who eu., 
or no .... day. clailn, to obt.in the s __ puf.r enee. 

A9ain this i. not a queation whioh the Court 1. a.ked to 
decide: mer.ly ... hether it ia plain and ob~iou. that the arqument 
i5, tor practical purpo ••• , unsust.inable. 

. Couns,l for the Bank accepted that ~here w&1 a local case 
against hi~ on that point, na~ely d'Allain - v- d. G[uchy (1890) 
Ex. 196 wh.re damag •• had been obtain.d aft.r • wrongful 
declaration of de ••• t&" that ia, one mad. without a right at 
la .. to do aO. 

Aftar • di verai on he re t urned to this submillion. H. 
referr.d fi r st to t he Royal Court Rules: 

"12/l.-(1} Nb.o the moy.abl. prop.rty o~ a d.btor i. 
d.cl.r.d ~.n d •••• tr.", the proo.dur. pr •• crib.d by tbi. 
P.rt: o~ tlI ••• Rul •• • ball ilf'ply. 

(2) In this P.rt o~ the •• IIvl •• , ",nl ••• tb. oont.JOt 
otb.rwi.. ~quir.. -

~cl a.t.. · iocl", ••• ola1.ol ~or .. po ••••• ion o~ lJood. and 
a ola~ Eor r'nt , but doe. not include a ol.i. Eor an 
unliquidat.d .~ 

"or.ditor" inolud •• a p.r.on ol.iNing rapo ••••• ion o~ 
lJood • . 

l2/ 3. -(1} rha Court: .. y ra~u •• to .. c.iva Ua deglar.t1on 
"an cU.a.t .. " o~ tba ..:Iv.abl, pr,..rt:y oE • debto .. -

Ca} wh .... tb. d.cl .... tion i • .. d, by tb. or.ditor, unl, •• 
it .t.t •• tb.t h. ba •• ol.im .gain.t tb. debtor and 
tbat to tb. b,.t o~ bi. knowl.dlJ' .nd b.li.f tbe 
de btor i. in.olv.nt but b •• ra.li •• bl ••••• t. , .nd 
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containe a at.tament o~ tb. claim and of tb. ground. 
on .. blob he b •. U._. tb. "'ebtor to b<I .tneo.1vaJ>t "; 

and noted that the Court Ihall rltuse the application if the 
~l.~ 1. lor c.pal •••• ion at goods. He put hi. ce •• in this way 
that on • plaln reading of the Rule the .. terial hel'l dld c~ly 
with the required procedure end thet, in Itt_ct, ie _11 that is 
required. One la, ha .ub~ltt.d. entltle'" to make a dlcleratlon 
IS of right providing the conditions eet ou t in the Rule are 
fulfilled. The prevloue r emedy wel the reiling of the d ••• str. 
end "'amages, but the previous pOlition he. now changed becaus. 
there 1. now e machinery. He selllle'" appalled et the thought 
that, even In • Cl' ... here • d4.estr • .. e. declared correctly, I 
debtor Might heve the right to challe1lge itl and went 011 to urge 
that it • ereditor making the declar.tion were not protected by 
ilbsolut. immunity there waa no r.lIson why coun.el .hould be 
protect.d. The immunity of partiel wal tied up with the 
immunity of th e Court and th. Judiciary. It would be 
extraordinary if the authorities appliad to proce •• generally 
.nd not to d •••• tra. 

Rule. he .ubmltted were a form of law under d.legated 
authoritYJ and what woul d otherw ise be a c.u.e of action does 
not· apply because of the rules and ch8!,ged proc,du::e. (see 
Busine,a Compytera at 237). 

What he i ••• king the Cou::t to do, · .a it would appear to 
ua, la to ohange the Law as enunciated in d'Allaig -v- de G::uchv 
on a .triking out application; which he .sserta i, plain and 
obvious d"pite there being no furthe:: c.ae ove::ruling it nOr 
.ny direct legillation. 

The Court did not find this part of hia a::qument plain and 
obvious. It i. cl .. ar to this Court th.t it Ihould ba .::gued .t 
I full h.aring. 

ae then e.aerted that a. a result of the ch.nged procedure 
the d.cla::.nt i. better off bec.uae he ,w •• ::a an affid.vit than 
he was when he did not. Ther. was, ha said, in aark" (6th 
Septemb.r 19S4 Jer.ey Unreported) no r aquirement m.de by the 
le.rned a.lliff aa to full and fr.nk di.clo.ure. NO duty lay on 
the Cou::t beyond the b.re te::ml requi::ed by the rule.. A. ha 
put it, it W.I effectively clear that wh.teve:: the S.nk did i t 
could not be liabl e to either 

e] the party lese, a, thil w.a (aee .bove) now covered al 
part Of the Court's procedUre, Or 
b) the Court, aa th.re WI' no undert.king given in damage. 
as, for ex.mple, in .n Anton 1'1llar o::der. Court 
proceedln~' do, he aU9~e.ted, create ha::.h ::e.ultl for 
thOle who 10.e. 
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At this point, and leav!R; the all,qatians of ~lice, or, 
it may be pred~ln.nt iroproper motive aside, coun •• l submitted 
that if the Court accepted that the protection of the witn ••• 
wa_ absolute and that there we. no duty ot care to the other 
litigant, or, in the clrcumetanc •• , to the Court; and that, •• 
the procedure had chanoed, d'All,ln -y- d. Gruchy ha., a. it 
were, 90ne down the atr •• m of ti~ •• then paraqrapha 6 .• , 1, 8 
and gA.l, i .•. the 80qina room of At ye'. 0 •••• must qo. 

Aa to mal i ce, and a wronqful 
whioh were diaou ••• d In 

-F, ca •• waS 
and aa he owe. no 
and that although it 
pr.dominant purpoae, 

988) Ch. 
(1990] 1 CB 
hi. witne.a ia protected 

of oara in litigation, no action can 11e/ 
might for a malioioul action or • wrongful 
tha •• ara not pl.aded. 

I have to say, and without .Kpres.inq the Court'. view as 
to the outeo~a of a full and r.asonad argument, the Court do •• 
not find thst he mekes his case out, on the pleadinqa, wlth 
reqard to the firlt point in this application. In fact tha 
Court would aay that far frOM finding the.a points unar~uable, 
there i. an argument to ba put forward and ~rya is entil ~ to 
do so. We may perhape add that we did not need to haar Kr. 
Hichel on this point. 

Finally, bafora la.ving this point, we ahculd perhape aay 
here that the qua'tion for the naeaa.ity for full and frank 
diaclosure in the ,tfidavit will surface.aqain in another part 
of the application undar ground 3(c) and we propo,e to d •• l with 
Hr. !'Iichel'. reply to it then. 

Ground lIb} To .trike out clau.a 9~,5, 

This clause reads aa followa: 

WThat by reaaon of ell the afore.aid, tha conduct of the 
Bank amounted to an abus. of process alternatively an abus 
de drojt-. 

Couns.l', criticilm at thia paragraph was put in this wey, 
that the adduction of a fahe ease for the purpon of auataining 
a claim in legal proeeadinq. doa. not, per .a, conatituta a 
tort; ao that before the plaintiff, Arya, can raly on a tortioua 
abu,. of process it has to 'how that the predominant purpose waa 
a purpaa. other than that for which the litigation we, d.,iQnad, 
snd that the abuse ha. caused damage. 

Taking that aa the test, hi puts it in thi' way thet, under 
thi. li!1lb no uasonabla eause of action is diseloa.d, e. the 
ingr.dient, have not been allaged, lie aubmitted thet it was 
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alllntia1 to alllge that the predo~in.nt purposl in bringing the 
proc •• d l nqs ",a. improper. It h the pl •• ding itael! whioh 11 
i.portent end if it i. not pl.aded it cannot be .aid to ha 
allegad and cannot ba • b •• i, for the Order of JUltice/ or , put 
another wa y, if it i. illlproperly or partially i .•. not 
.officiently and tairly ple.ded than lt should be ~truok out 
J.p.a flcto. 

Counsel tor the Bank than we nt on to Ina1y'. the pleadinqs 
on .. hich this pnaqraph nll... Rh lutnillion wal that it "ry • 
••• t. to raly on the IIl_gatlon it muet allega the ingredient a 
and it limply doe. not do so. Nothing on the face of the 
ph.ding will get Ary. ho~. 

AI hls authority hi referred to the well-known paaslve in 
Mlxr" - y- Jersey Golf Hotel Limited (1~73) JJ 2313 at 2320: 

~ ftle practJ.c. J.a Irnglancl .aa lIot 1.n .uaput. . BIII~or. 1'75, 
.. ob party •• a bound to atat •• Jt~ r •• aon~l. pr.oJ,Jon tb. 
po1..,t, ,,~Je.It b. lnt • .,ded to rd,.; dd, b. pn<llra~ly dJ.d 
by ,t.tLng, not the ~.ot. "h1.ob b • .. ant to prov., but tb. 
oOlJolu.J.o., o~ la. ",b1.o.b h. .ought to dr.. ~rom tba.. ~bIII 

~und ... nt.l rule oE tb. pr."nt ay,t.N oE ple.dJng J., now 
oonte1.lI.d 1.n Ord.r 18, r . 7(J) oE th. Rul., oE tb, Supr ... 
Court, .,bJ.ob r.quJr •• th.t .very pleed1.n~ lOu,t .t.t • 
.... t.r1..1 ~,c1:, only and not la • . 

rh. e~~.ot o~ that rule 1.a .uocJncl:ly at,ted JII Odg.r. on 
,l •• ding • .,d Pr,atJae (rw.ntJeth Ird1tJon) .t p.ge 85 :-

~8t.te the ~aot' .nd prove tb.lI, and the judge ",111 
then d.cid, th' qu,.tJon oE v,l1.dity. He kno •• tbe 
la"" .nd o'n 'pply 1t to tbe ~.ot. oE tbe o.a. 
",J.thout ita billing ,tat.o:I 1n th. pl .. dJ.nga . ~ 

and by Denn1ng, L . J ., 1n 8.11,,,, v. 8be. (1154 ) 2 All Ir .R. 638 
.t page 645 -

"It J., a,ld that en .t.plled ",.rranty 1e not ,ll.ged 
1n the pl •• o:Ilng. , but all tba .aterlel ~aot, ara 
allegad, and, In tbe •• d,y. , ,. long a, the .~t.rl.1 
~aot • • re all'ged, th.t 1 •• u~~Jol.nt ~or th. Courl: 
to proae.d to judgn.nt ",ll:hout puttJng any partloular 
lagaJ l~.l on the oau,. o~ .otlon ." 

Although JI: J. nO 10nv-r n.oa ..... zy to ple.d .tn~'rlllIIC.' o~ 
1."" th.y ,r. ,tl11 .oa.ti ... pl.,d.d, 'nd o~e .%~le 1. 
the oa •• o~ Naclanan v . Segar (.lre,dy oit.aJ ",he,.. ... botel 
gu.at lnjured by .. ~Jre .t tbe botel alleged +01:.11 tbe tort 
or neg11genoe and breaob o~ ,n 1.plJ.d warranty. tha 
raa,on ~or .uoh pleao:lJng ia •• pl.lned In Halabury (~1rd 
UiUcnJ vol.30, para . 12 -
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"Aa .. g.lI.r .. ~ rula lnLerano •• ot' 1 ... ahou1d not b. 
pleaded, but only tb, racta t'rom .. biob 8 .. ob 
1nLe ... a,,0 •• .Ira _ougbt to ba drawn . re ~y ba 
".at'vl , bo ..... ar, on ODo •• 1011 to atat. the lag.1 
eonoluaicn .ougbt to ~ dra.n Lro- tb, Laota, or tb_ 
natura cl' the lagal provia!oll, on .blob the party 
pl •• ding intand.- to ... ely, ,ithe ... by ... y cl' .~b •• i. 
or to pravant any doubt in the ... .lad oL the otha ... 
party •• to the natura oL the ca •• aga.t..aae hiJII, 
re i. bad pl.ading to .tat. a" inLeranoa oL la. 
without .. ttJ.ng out tb, LaClte by which the oonoludon 
or 1#£''''8''08 i. to b • • uppo~.d and ... oh .. pleading 
"ill b, atruo.t out •• bad; but ..... " it' .. pJ •• d, ... 
pl,.d.- Jagal aona.qv.no •• inaoourately Or 
inoo.plateJy that do.. not: abut: hi. out from ar;uing 
point. oL 1 •• .,/1.1011 • . d •• on the l'acte p~eeded" . 

In hi. reply, Advocate Hiohel ret .. :red the Ccurt tc 
paragraph 6.4(v); 6.4(y1); 9 .... J(9) o! th" amended Order ot 
JUltice: 

"vJ The Bank lought the declaration 01' dSI .. etr. 1'or the 
ulte~io r purpole 01' preventing Arya 1'rom trying to 
di.charge the Varl0UI r.celverehlpl or companle. in the 
Comba Cro up, rather than on ch. ba.rl.r of a commercial 
decidon. 

v 1) The Senk lought the d.claration or deaaatre de.pite the 
ract that It ought to h.ve known thole the Application waa 
~de in vain, In thlt it .... purport.dly ",.de to p~.lerve 
the •••• t.r or Ary., n.maly • debt 01' Denig AS ~td. 
("Olnig"l, I.cur.d by ehe depo.it by Danlg of title daed_ 
of property .ieuat.d outlide the Jurildlctlon Ind 
IIccordingly In Iny avent the Vi .. count .... un .. ble to enfore. 
lueh debt or Inde"d .. uch "ecurlty, neith.r In l' .. ct being 
"",v ... bl. property. 

gl The ultu..te purpon for .. hlch the Al'l'idavit of Hr. Hl rper 
.. 11 I"orn WI. to prevanC or ~de the frae lIeUon. 01' Ary. 
in England in Itl Ittamptl to dilcharge tha r.ceiverlhip. 
01' G~ Group companJ •• in t:nglend~. 

Hi. ca.e on the.e ple.dings w •• that the Bank tought the 
decl.ration of t he de.estre for the ulterior purpo.e of 
preventing "rya trom trying to discharge the receivership. not 
tor p~otecting the Bank'e commarcial interest, i.a. recovering 
money againlt AIy. - "h"re it knew or CU9ht to have known that 
the Danig dabt waa not a realisable a~.et. ~he or a ~ain 

p~rpc." w •• to imped. or p revant th" tree action. ot Ary. in 
England. Ulterior he submittad me.nt concaal.d, and if they 
knew, •• they Ihould have done that they had no proper clai. in 
the dlb •• tre (.ee belowl then th.y had no p~oper purpose. 
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In reply to the passage from ".eree c i t.d by Hr. De~.ein he 
r et.rred us to two fu rther ps •• sq ••• t 2322 .nd 2324: 

On 8tb July, 1963, th • .cos Cl .... 1 ... to to.coos tl.s Roy.l Court 
f~s.co.l} (Js.co.sy) Ruls. , 1963, wbiob int.cooduoed • nuabe.co 
ot ob.nges .I. ... tb. Court ' . proa.dur. . rbo •• Rule. , end 
otber. wh.l.ob tollovsd , vs.coe .upez.sded by ths Rayel Couzt 
Rul •• , 1961, whicb, •• • _nd.d, • .cos ou.co~ntly in tozo • . 
n.y cont • .l.n no Rul. oo ... ~.pondinsr t o ozd.z 1', z . 7(1 ) ot 
tb. Rul •• ot th. 8upz.me Couzt, noz, ind •• d , .ny provi.ion 
.,J:liob t..ez. On the .... tt .... now in i •• ue. 

ldIet , tlI.~to~, .I.. th • ...,,1. ot cu .. t .... zy l.w wbiob go_ ........ 
th. tOZM ot pl.ading .. ? W. thi ... k it i .. to b. tound iD 
Poinsrdeatze - Loi •• t Coutu ... - Cb.pt .... -D •• 8eeonoe. ou 
Adjouz ...... nt. ", p.15', .,b.ze it i. et.ted Uet it e ... n. 
i. to .. erve the OaU •• of ju.ti08 it n •• d. but two ........ tiel 
qualiti •• -

fl } it .... t .t ... tbe olaiM of the pl.i ... tiff .0 tb.t t!.s 
def.nd.nt aay know with p .... ei.ion tb.t wbieh b. i. 
e.ll.d upon to an._z; end 

(2) it _.t viva tIl. d.f.nd .... t ze.eOllabl. ti_ in wb.l.eb to 
pze~ze h.t. d.f .... c •• 

Wa 800.pt th.t tb. i ... ua betoze u .. MUlt ~s judg.d in 
eontozndty witb tba tizet ot tbol' two .t.te_nt., wbiob, 
.tt .1. int.relt.tng t o not., ia aub.tantially tb • ...... tba 
p •••• V. tr_ Lor-d Ho~d alt"fl.dy quot.d -. 

The other aide may, h •• aid, esk tor p.rtlcul.rl, but thay 
know wall anough the groundl on which we are claLm!nq and which 
ara . suffici.ntly pleaded. 

H. th.n r-.f.r .... d UI to Qu.rt~ Hl11 Con,olideted Gold Hining 
Comuanv -v- Eyn 111183) QBD 614, whiCh in!=.luded. the h.sdnote and 
pallseges at pp. 683, 684 .nd 6&S: 

The heednota reada -

"An .etion wUl lie f o ... t.l • • ly .nd III.IIUclouely .... d witllout. 
~.Ionabl. 0 ... pzobebl. o.u •• pra •• ntlng a p.tit.l.on under 
tlle COMpa.llle. Act. , 1'62, 1861, to lI'ind up • t.radiDSF 
c.."...ny, .van .ltboui.h n o pecuni.ry la •• oz .pee.l..l d ... ge 
to tll. o~ .... y 0 • .11 b. provad, ~or tll. pr ...... t.ti~ ot t.he 
pet.l.t.l.on l., trOtll It. very nat.ure, calcu1at..d to injura tll. 
oredlt o~ the o ....... ny. 
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rh. d.~endan~ , .~o bad b.. n • • bar.bold.r in ~b. plainti~~ 
~y, ilI.truct.d cartun bro.t.r. to •• 1'1 b..t •• har •• , _d 
• .Jfln.d a tr.n.~er . rhe brok.r. in~ormed hilll that: tb.y 
cou~d not e.~ ~ tb. ebar •• , but th. tran.~ar •• e not 
r.turn.d to bi.. A~t.r .aitinv ten or .~.v .. n day. ba 
pra.ented • petition to .ind up tbe oo.p.ny on tba Vro"nd 
oL ~r.ud in it. formation, .nd of U . illpO.aJbJJity tbat it 
oou~d o.rry on buain •••• t • profit . At th. ti •• o~ 
pr ••• ntinfl tbe patitlon th. oo.p.ny, wblob .aa • tr.d.Jnfl 
co.q>any, ~.d property oL a larva lIIOOunt , .. nd It. ~ta ...-. 
tri~lj n g . rh. daL.nd.nt •• a n o t tba" 111 :t'.ot a 
.lIar.llolder; .Ilia aha ..... bad b • ." .o~d, .nd tb. tr.n.L.r Md 
H.n r.gl.ter.d . tl'pon di. o<J .,.rJnV that bi • • b;ua. bad b.." 
. old, ba gaye notice that the petition would b .. • itbdrawn, 
and it wa. ultL..t~y di.mJ • •• d .ithout c oata . ~ oc-pany 
baYinv brougbt an aoti on f or fala.ly and .. li oloua~y and 
.1Uout re ... onabl. or proper o.ua. praeentillg Ith. p.tition, 
et tha trial nO proo~ of d.~,. to the aoap. ny .a. Viyen 
b.yond tb. li.bility t o pay it. own ooat. o~ d.~.ndin, 
ita.l~ .. g .. in.t tbe p.tition ; and upon thi. ground the 
COIIfIany wa. nona"it.d at Ue clo •• of ita oa'. I-

•• ld, tbat; altbough th. liability to pay w •• tra ooata " .a. 
n ot a ground of le,al d.-.ge, ... yartb.l ••• th. non.uit .... 
• ron,., and an • • tri.l _at be lI.d, ba" .. u •• an .otlO1l would 
11. f or fal •• l y and ~.11oiou.ly .nd witbout rw •• onable or 
probable c.ua. pr ..... ting t~. p.tition to .ind up, wbi eb 
wa. n." •••• rily lDjuri" "a to tll. or.dit o~ tbe " ",""any: 

•• ld , furtb . r , tllat a. at tbe ti •• o~ pr ••• "eing tb. 
petition tb. o~any wa • • n .. i.ting a»d going _0.=, and 
b.d " .luabl. property and w •• a olvent, unl • •• otbar f.ot. 
oould b • ....... , tb.r ........ .ant o f reaaonable and probable 
o.u •• for pr .... nting tb .. petition, .nd tile opioion o~ tb. 
jury ougbt to b.". b • • n e"':.n .h.th. r the dafend.nt: bad 
b • ." a Qtuat. d by JIII..liea l 

.eld, furtber , tb.t if tb. d.f.nda nt ••••• tt.r of 
bu.in ••• ou ght , i,. tb. opiniOJl of the jury, t o ba". 
inf.rred fro,", tb. failur .. of tb. brok.r. to r.tur,. tb. 
tran.fer, tb.t tb •• har. e bad b.e,. .old, tb. d.f.nd .. "t 
would b.ve b.d "0 ra.aonabl. or pr~~abla . oau •• to .uppo.e 
tb.t b. w ••• till a .b.r.holder . 
John" on " . -"r.oo (l.ew Rap . ~ h . 329) ~t.d uppn w. 

On this authority not citad in Byein", Comput ,rs, he 
submitted that it is not an answer to say in bankruptcy 
proceedings that th .. alleged cr.ditor h •• only .'ked for a 
Judicial dec1don; en action will lh it the applieaUon h mad. 
falnly .nd malie10uely .nd without p~ope r cau •• . 

lie tl'l,n r e ferred uS to p.6B1 : 
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"It "' •• n." •••• ry tbat the plaint.1EE • • hould Ifl", • .. ld ... .,. 
al.n th.t t.h. <'-L .. nd_t h.d • .,ted ... lJ."iou.ly. MI.Il ..... r lD 
.n ."tloll Lor .. liolou" pro".o"tlon th .. judlf" bold. th.t 
th .... 1" • ",aot oL raaaonabla .Dd probable o."a., tb .... i • 
• "ld.no. t" 9" to th. jury o:t .ali". . 'Jib.n tll.r. i. no 
oth.r .vld.nce oL .ali" •• goept ",hat tll. judlf. h.a "t"t.d 
to b. 1" hi" opinio" " ",,,nt oL r •• "on.bl. or probable 
o"v"., I inclin. to "lfr •• with Huddl."ton. , •. , ."d 
•• ",.1:1". , J ., in lIio):. "' . ,.ul.l:n.r (l) , th.t upo" th" 
q\I".tJ.on oL .. lice the juZ)' .n "ot bound by th" holding oL 
the jvdg" •• to the .b •• n". oL r •• "on.bl. ".u"., but th.y 
"1' oonaid"r ",h"th.r in th.lr 0"'11 vi.", th.r. "'.. a vant oL 
r •• "on.hl. Or probebl. oeua. . But th. plelntiLL •• ight 
b .... r.lied UpOIl oth.r Leote; .lId it epp •• re probUl. th"t 
ell,. deL.ndellt ln pr.".llting th. p.titloll to wind up th" 
OODpeny ",e •• otu.t.d, not by " d."ir. to b.".Eit th. 
"her.hold"r", but by .n indJ. ... ct moti"", n ... 1y, • vi"b to 
Ifat baok tile .a1l .. Y peld by hi. Lor th" .her.e . rhl. ",ovld 
h avidano. to go to th. jury. I'll. daL.lldellt aigbt h ..... 
_t it in v.1'iou" _d.a: n.v.rt.b.l.a" th"r. ",aa .vidence oL 
.. 110" to be conaider.d by th" jury, av.n iL it conaiat.d 
01111' oL ",ant oL ... aaoDabl. and probable _u". ~, 

.. a .uthority that it th.r. i5 want ot r •• aonabl. eauae there i. 
evidence to iO to t he jury of m.ll i e.. The w.nt of r ••• onable 
.nd probabl. c.v.a har. wa. tha knowl.die, •• he aubmita, eh.t 
the Daniq d.b t waa not r •• li.abla/ .nd this let. him ;0 to proot 
•• tn the ra. l motiv.. H. th.n re tarred to lurther p.a8a~., ae 
pp. 691 and 693 which w. will not reproduce hera. 

Haliee i, not, ha aubmits, ",alie. par s ... want ol 
ra.sonable eau.e 11 enouqh to let him in. 

F ~rth.r h. claimad that • pr.dominant purpo.e wa. not 
n.e •••• ry. a. cited tirat D.llol: Houve.u Rep.rtoi r . de Droit 
(2nd t:d.) Book 1: Abu. de Droit. pp. 21 , 22: 

".\hila d. droit , aMig. qu. ~ '.M.rol •• d. ~ ' .otion a" juatioa 
,oit oonatitutiL d 'u .. • at. d. &lli.,. Oil d. &l1I".i". Loi, OU 
tOllt au mot". d ' un • • rreur .qui"al..,t .U dol -. 

And than to th. Amerie.n Reatatamant , 

·One ~ho ua.a • legal pro e ••• , wh.th.r crl.tn.l or oiv11, 
.g.io.t anoth.r pri~rily t o .eo~~.b • pu~oa. Lor "'hich 
it i. not d.ailfn.d, i. aubj.ct to liabllity to tb. oth.r 
Lor h ....... oaua.d by th. abuae o~ prooo.a ". 

He then re far red to Grein9ar -v- H111 (1838) 4 Bini. HC 
212, the headnota and p.773: 

Tb, he,dnote 
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~2 . In.n .otlon ~or abu.lnV tb. proo ••• ot tb. Court In 
ord.r I.II.V.lly to oo.p.l • p.rty to gi.- up bl.. property, 
it i. Dot n.a. ••• ~ to pro •• tb.t tb •• otlon iD .. biob tbe 
pr_ •• .... l.1f/Prcr>erly .. loyed b •• ~en det.ra1tIed, Or to 
••• r tb.t the proo ........ v.d out .. ithout re •• onabl. or 
probabla o.u •• •. ... " . 

At P'ge 773 

~ ...• rh ••• oond ground urg.d for. non.uit i., that th.r • 
.... no proot ot tlI •• uit o_nead by tlIa o.t ... dant. h •• ing , 
b •• n t.r.l.n.tad . aut tb •• " .... r to thi. , .nd to tha 
obj.otion urpd in .rre.t 01' jud~t:, n_ly, th. o-t.al.on 
te> .ll.g • .. ant e>L r ••• onabl •• nd probable oau.a for th. 
D.Landant.' prooa.ding, 1. tha .... , tlIat thi. i. an aQtion 
jor .bu.ing tha proo ••• 01' tbe 1 ... , by .pplying it to 
.. tort proparty LrOll tha 'l.l.ntif~, and ne>t an .ction Lor • 
~.lle>lou. arr •• t or ~alioiou. pro.aoutle>n, io ord.r to 
.uppe>rt .. blob aotl0n tba t.rmin.tion 01' tha pr.vlou. 
proo.adl.ng ~.t ba pro.ad, .nd tba ab.ano. ot r ••• onabl • 
• nd probable o.u.a be allag.d a. _ll •• prov.d. la tJla 
o •• a ot •• allol.ou • • rra.t , tba .JlarlLL at la •• t 1. 
ia.truot.d to pur.u. tb. e;dganoy ot tb. writ : bar. tJla 
dlraotl. .. n. gl..e" , te> o~al tJle Plal.nti~L te> yiald vp tb. 
revi.tar, .. are no part 01' tbe duty anjoined by the writ . 
IL the oour.e pur.uad by tJla DaLandant. 1 •• vOlt that than 
1. no preeadant 01' a .1ndl.r tr.n •• otle>", the Pl.intI.LL' . 
r ... dy I.. by an .otlon on the oa.a, .pplioable to .uoh n •• 
and .paolal cl.ro ..... t_c..: and hl. DCIOIf'la.int bel.ng that th. 
pr_ •• 01' the I ... b.a bean abuaad, to .ftact &n objaot not 
.. lthln tbe aoopa oL th. prooaaa, lt I.. 1 ... tarl.1 .bathar 
tha .ult .. b1ob that proa. •• oom-anoad b •• baan datar.ined 
Or not , Or .. batber or not lt .... Louodad on ra •• onabla &nd 
probabla o.u.a .... " 

"aut tbl.. 1 •• o •• a prlm.a lmpra •• l.o"l., ln wbloh tba 
DaLand.nt •• re oh.rged .. lth havlng abu.ad t~. prooa •• 01' 
tha la .. , ln ordar to obtal.n proparty to whl.eb thay had nO 
oolour o~ tltla : .nd, 1.1' a" aotl.on on th. oa •• ba tha 
r ••• dy .pplio.bl. to • "a .. epaoia. 01' injury, th. 
daal.r.tlcn and proof _uat ~ acoordlng to tbe partloular 
o1= ..... tana.. ". 

Althouqh this was cited in Bu.iDe., Computer ., tbat ca •• 
turn. on ita cwn tact. a"d ha WIIS, at th.a la •• t, ha sublllitt.d 
ant it lad to arque it out .t a tull tr i al, rather t han on a 
atr1k1nq out IUmPen •. 

Finally; h. ratarracl the Court to part of" t he headnota 1n 
SPIed Seal Product. Ltd. -v- Paddington 1198~J 1 WLR 1321: 
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"(2) t'h.t In dl.gJng th.t tb. plu.aULL. h.d brought t./I • 
• ett:JOQ Lor tb. purpo •• oL d ..... gJag the deL_dent.' bu.Jn ••• 
but n o t oL proteotJng any legJti.ate intere.t. oL tbe 
plaJntJrr., Cbe propo.ed oountaroJaj~ provided a ba.l. ror 
an argu.ble oa •• or .n aotionable abu.e or tb. prooe •• oL 
the OOU<I"t wJtbout the need to .bow tb. J'rJor d.Couun.tJon 
oL the aotJon In the deLaadanea ' raVOU<I", and, aooordJngly, 
tbe l •• ve g<l".nted to tb. d.Lend.ne. t o &mend the ple.ding • 
..... jueti;U.d (p o.C, PI' . UJJA- B, lJJ4H, 1335G- . )". 

H, than .ubmittad on the b.~is of the ~a.a th.t actiona ot 
thi, type are to be distinquiah.d trom maliciOU3 prosecution 
(,ee, tor exa~le, pp. 1333, 1334S and 1335F), ao that on thasa 
p.a.aqel he had tha basis tor at the very least an srguable 
case. 

Finally, on thia point he reterred to Goldsmith -y­
Sperring. Ltd. [Un[ 1 WLR 478, .nd tha dluentlng judgm.nt ot 
Denninq LJ., IIhere at p.489 he It.t., that procedure baing 
abusad to a~hiev. an improper and i. an .nd improper in it,.lf, 
.lthough ha ~oneeda3 that ha allo usa. th. word "predominant " . 

At th. tinte th. de .. sera .... decl.rod theratote, Hr. Mieh.l 
c la1med that hi.- clients .. ould hava .ouqht to .tay the Claim 
becau •• at "ultarior" purpose but could not than do 10 bacau.a 
of " lack of knolliedge: but are nOli entitlad on proof to Ilek 
damaqe •. 

Mr. De •• ain in hie r aply maintainad hi. argu~nt that Arya 
had eimpl y failed to deal ~ith th. evidantial .ide/ and that 
OUtre. Hill ConaoUdtted Gold Hini!)Q Company -v- Eu, [leel} (lBD 
67(, ~aa a m.licious pre.acution c.ae and not r.lavant to Mr. 
Michel'. "ubad.sion. 

"9ain, .. a have to b..r 1n mind that ~hi. ia an ,pplication 
to atrik. out, and tha ~e.t ... hich ar a i .. p.uad upon tha Court in 
th. exlt·cia. of itl di.cration. It .e .... to th, Court that thh 
paint 1 •• uftic i lntty pl.ad,d and th' plaintiff should be 
.ntitlad to go forllerd to tdal. On thh point .lso ~a find 
that the SInk hu tailed. 

Ground 11,,) 

Th. naxt part of the S.-nk'. ee.e, under thl~ he"din9, .... 
an applic.tion to .t r ik. eu~ the claim. for da ... gea und.r th' 
heedinqa of 10.1 and 10.2 of the amended Ordra de Ju.-tica, and 
this on aCCOunt ot the Rule in rosa -v- Hnbottl!. 

His main autbor ity .... Pryd,nti,l ~1,ur'Dce Co. Ltd. -y­
Ne.n Indy!!uh!! Ltd. 119821 1 Ch. 20( CA, pp. 205, 206, 210: 

Th. h .. dnota at paq .. 205 ",nd 206 r •• d.,-
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- (2) ~h.t whara Era .. d ••• praatJ"." on " o~.ny, it ••• 
tII" Clooopany that. fld ... ra"i" ahould bdng tI" aoUon and .it 
••• only in alroua.tano •• whara the board o~ tb" a~.ny 
••• UDder tbe control oL the fraudatara that • d.rJv.tJ~ 

aClt!"n ahould ba brought ; that tbe que.tlon whathar " 
coapany ••• undar th" control of tho •• praotiaJog a" 
al1egad fraUd on it "bould b" detaral"a" bafore " 
derivative aotion ••• h •• rd and, .ooo~Jog.ly, tb. jud,. 
.r~d 10 not: d.t~nJng .a " ~lJ~.ry i .... e whathar th" 
plaintH'Ea .hould ~ allowed to pro.,."" .u. th"lr ct.:dv.Uv. 
,,\,Uon (poat, pp. 21Ll, lI , 2Z1A-B) ; hut that , "in.,. tbe 
aotJon ha" b •• n h •• rd and H Ltd . ba" Jndieata" that it: 
wouJd, •• " party to the .otion , tak" the ballal'lt 01' ..... 
ordar •• d" in lta ravour, tb" qu •• tion .h.the~ the 
p~.intif£. b.d .t.tu. to bring the da~iy.tiy •• otion did 
not .~i •• for det.r1I&tnation (pod:, P . 22DC-r} ...• " 

(J) rbat the p~aintiff. ' pa~.on.J. .otion , to "bioh tbe 
.. p~ ••• nt.tive aotion " •• link.d, wa. an eotion to reooyer 
d, •• g •• On tbe b •• i. th.t tbe company in whiab tb. 
p,Jaint!£f. _ .. inta.nl.ted b.d .uffe~ad d __ p ; tb.t, .!n_ 
tb. pl.intiff. ' ~ight •• bo~dera of ab.r.a ••• _~ely a 
~igbt of pa~tioipation in the oompany on tbe ter.. o£ tb • 
• rtiele. of aaaoo.t.tiOll , any d __ g. done to ~. ooap .... y bad 
not .rfact.d that rigbt .nd, .eoordingly, tbe .otion .... 
lII1.eongeiy-.1 (po.t, pp. 22IT-22lS} .... " 

A deriv.tiye .ction i •• n eroeption to the ele.eotary 
prinaJ.p.1e tb.t A oannot, aa • ganerel "~e. bring an aoti"" 
ag.in.t • to reooyer d ••• ge. or aeoure oth •• reli.f on 
beb.lf of C for an inju~y don. by C to C. C i. tb. proper 
plaintiff beo.u.e C i. tbe party injured. and, therefore, 
th. peraon in wbom th. oeu.e of .otion i. ve.ted. rbi. i. 
ao.eti.e. refe~r.d to •• tha rUle in 'oea y .• arllottl. 
(18U) 2 R.re 461 wban applied to o ozpor.Uona, but it b.a 
... ider .oope .nd i. fund ... ntel to .ny ratiooal ayat .. or 
juri.pnldance . :rhe nlle in ro.. .... H.rbatt.le elao ."r._. 
a related prinoipl., th.t an Jndjyidu.l .b.rebo~d.r o~ot 
bring an antion in tb. oourt. to 00.p1eio of an 
irregu~.rity (aa di.tinot fro •• n il~eg.1ity) in the 
oonduot of the oompany'. iot.rnel afraira if the 
irregularity ia one .. hioh oen be oured by a Tote of the 
oCWIpMy in general _atin,. . W •• r. not colleemed "'ith tbia 
•• p.ot of tbe ru~e . 

rae cl ••• io definition of the rule in ro.a ... . .arllottle i • 
• tetad in the judg.ent of ~enkin. L.~ . in _d ... rd. T . 
RalHwa11 {1150] 2 All • . R . 1064 .. follo... . '(l) rba 
p:rop.:r plAintiff in an .cUen in r •• peat of • wrong eJleged 
to be done to a oorporation i., p~i •• feci. , tbe 
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oozporatioll . (2) ... h.r. th. ,dl.V.d .,ro .. g 1. a tr ..... "tiOll 
whlob migbt be .. d. bi .. d1Dg 0 .. the oorpor.tlon ... d on .11 
It. m.mb.r. by • • 1mpl ••• jorlty o~ tb. m."' • .,a, .. 0 

lndi ... ldu.l -...b<I ... o~ tbe oozpOr.t:.1Oll la .llo .... d to _.1"t.iJI 
... aotion ill r.ap.ot o~ th.t lIatt.r b.".u •• , i~ tb. 
aajodty "on~l,... the tran •• ction, o.dit 'iVa.atio; or, i~ 
th. majority ob.ll."!l.a tb. trilJlaa"tion, tb.r" .1a .. a .... lid 
1' ••• 0" wby tb. "olllp.ny a.llould. .. ot .u.. (3) SOb ..... i. ,,0 
... _ La ... tb. op .... atJ.on oL tb. nil. iL tb •• 11.V." ""'''''17 i. 
ult .... vl ..... the oo ... po .... tio .. , b.oaua. tb ••• jo ... ity or 
.... .-b ..... o ..... ot oOllLJ.rIfl tb. tt.n.aoUo... (4) !'b ..... i • • 1.0 
.. 0 "'o~ ~o ... tb. op.ratio .. oL cb • ... ul. iL tb. t ... an •• otioD 
ooaplaJn.d. or DOu1d be .... Ud.ly don. 0 .1' • ."otion.d only by • 
• p.oial .... aolutiOll 0'" th. 11k., "'oau •••• impl. majority 
OilOllOt oODLir. • t ... an •• otion "hieb .... qviJ'<l. tb. Oonourrence 
o~ • gr.~t .ajodt:y, (5) n. ..... I.a an _caption to tb. rule 
.,b ..... "b.t b •• b •• " don • •• 0uDta to r .... ud ... d tbe 
" ... o .. gdo ..... ..... tb •••• lv.a i .. "ont ... ol oL tb. oonp.ny, In 
tbi. 0 ••• the ... ul. i. r.la •• d ill ravour o~ tb • • gV ... i.".d 
aino ... ity, wbo a .... • llo_d to bring. aJnority .h ..... bolda .... ' 
.0Uo .. 0" b.b.1L or th ...... lva •• nd illl otb...... !'b • ...... on 
ro., tbi. i. th.t , JL they" ..... d ... i.d th.t ... igbt, th.ir 
17".1 ..... "". oould ".v ......... ob tb. "ou ... t b.".u •• tb. 
" ... ongdo ..... tb.me.l ..... , b.ing in aont ... ol, "ould not .llow 
Cb. """" .... y to .... " . 

-N. tu ... n to tb. p ..... o .. al .otion. In tb • • t.t.m.nt or 
claJ..m, ail _Dd.d DD d.y 12 th. pl.inU~L. pl •• ded tb.t 1Ir • 
• arel.tt and H .... £augbton 

"in br •• "" . oL t:.b.ir obligation tn tb • • h ..... boldol .... 
, . co ... pi .... d tog.tb .... to b.n.Lit S' . P . G. at th ••• p.na. 

oL. . tb • • b ..... bold ..... , " ."d. tbat "J. .. ru ... th ..... no. oL 
."cb c"".pi ... acy and in br •• "" o~. . tbai ... obUVaUoo to 
tb •• b .... aboldar. . . , tb. d.L.nd.nt. aartl.tt and £.augbt"" 
p ... oo .. r.d tb. oiro .. lar to ba . . di.tribut.d. . w.ll 
kno.,ing .Dd lnt ... dJng it to b. ""al •• ding ."d triaky- .. • ",,­
"by r.a.on o~ tb. ror.voi"'i tb. d.r.nda .. t. aartl.tt .nd 
L.IIVbton ..... i" brail"b oL . . tb.i ... oblivatJ.on to th • 
• b ..... holdar. - . 

.In tb. allandad prAyar tha plAintiL~a J.n th.!r p.r.onal 
oap&oity •• a .b ..... hold.r iD Na"m.n "l.!m.d d ... gaa ror 
oon.p!r."y .g.!n.t Ill' . a .... tl.tt And Ill' . L.uVhto", ... d. 
d.."l.r.tio" to t.laa lH, •• ~r."t on b.h.l!" or .11 otb.r 
.h.r.hold.r. wbo b.d .utL ..... d daGIV •• • nd w.r. on tb. 
r.gi.t .... on July 29, 191.5 (th. d..t. c~ tba .djollr ... d 
axtr."rdin .... y ganar.l ma.tlnV). Co~ •• l Lor tb. plAi"ti;tr. 
Ig ..... d b.~or. u. tbAt no ~ICt • • 1'. r.li.d upon in .upport 

.. 
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o~ th. pereonAI old .• which .r. liCIt .... H .• d upon 1n ... pporl 
ot th. d.E,I.".1:11'. cll.iJI .... ~ 

In our jud~lIt the per.onel cleim 1. ~.aonoeJ."ed . xt i. 
ot Clour ... Clorreat, •• the jud~ toul/If &lid Ik . •• nl.tt did 
not dteput_, that: h. end Hr . L."l7hton, 111 .6,,1.11117 t.ll • 
• h ..... hold .... a to ."ppo ... !: th ...... oluti o ll appro"inl7 the 
.gr._nt:, o .. if the .hu"elIolder ... duty to ,..1 ..... "elI .ctric. 
1n good L.ith lI"d not j'r."dlllalltJy . It: 1.. OIl." Clorr."1: 
tb.t it dlr.o tor. Do n v." • ..... t;inl7 on t h . b •• i. ot .. 
£.r ... duJent: oirc ul .... , ... lIeraholder .-ill b . ... .. rllJht oL 
.et!oll to r.oov .... Any 1 0 •• .. .11.1gb h. b •• b •• " pa ... aollelly 
o ..... d .hl oo" •• q"."". 01 th. t.l'."dul ... t "iroul .... ; tAL. 
JOllO'bt .inolud. th ••• pan •• oL .ttallding th. _.1::11117 . .ut 
.het he OAnnot do i. t o recover d ... ~. ..rely ~o.u.. the 
~&ny in wbich h. la intare.t.d h.~ .u€f.r.d d~w. 

In h13 .~~asion, aven tho~gh hia f ir It lubmiaa i on under 
ground 1 hu .baen dilmh3.d, nonethaluit' clau ae 10 muat Iti ll 
,0. 

~he damage. which thl pl e i nti ff .ayI he lutterld tell, h. 
aubmita, under the follo ll ing h .. ds, 

10 .1 10sa of ArYl'. abi l ity to >:et i nance the En<;Jlish 
compani •• 

10.2 COl t l ot the United Kingdom rlceiver.hip. 

Cou" •• l fo r t he Sank .ubrni t t ed that the p l eedi ng aa dra wn 
quaUf i ed ne:1ther ~nder thl f acta el ple,dld in 6. 4 to ' ... 4 
inGlusivl, nO r ~nder t hl heeding of prldondnent purpole. 

Wha t :1 a bling cla~ld hi>:', hI lubmitt ld, arl claim. by 
... rya on behalf o f the GO~I companil'. If thlll companie , had 
claiml t hly I hould PUrlUI t hlm thlmallvll i n Engllnd, whi oh .. al 
thl prop.r plaCI to que,t:1on t hl receivera. Ea ch c~paoy :1a a 
I.parlte llgal entity and A>:ya c.nnot rlcover 00 e group beli e. 
~here i s no allIg a tion of t r aud~llnt II rongdo i ng nOr e van 
negliglnCI. 

So far aa Ar ya 'a poaition il concer ned, a t i tl hi ghllt, it 
ie, t his, t ha t it the .... ts of thl princ i pal dlbtor ar a bei ng 
lol d otf .t impr oper priCIl, then thl molt t hat the guar ent or 
can I xpect - provid ing the tar~ of the qua rantle 80 1110w - :1, 
• rld~ction o r d i lchargl of t hl guarantee l i ebi l i t y , on account 
ot ita collateral cont r act, and not a r i ght of ac tion aglins t 
the reCliverl IIhich, if it exi.ts, il fo r the principal debtor 
to ~ndartake if i t so wilhel . 

r~rther, ea t he gUlrantee wa. not ul timately Inforced, no 
heed of liability can lie et the instlnce ot .....,ya. 
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In reply, Mr. Michll for Arya put it in this way. III 
a;reed that the prop.r plaintift wal pr.1m. (.".1. tha corporation 
concernld. 

Hi, lub~illlon wa. that Mr. Delsain'. lubmi.liona wera 
baeed on the wron\! ;round,. Hil, Hr. Hich.l', ;rounda, in the •• 
proceedin",. It llaat, lay not on tha groundl that the rec.ivere 
h.d done anythinq wronq, but th.t the ,h.rlholding, w.rl a 
waltinq a.aat in tha h.nd, of tha racaivar, and th.t Arya wa' 
unabla to do anything about them on account at the de.ra.tra. Ha 
accapted that thay ware not tryinq to claim for Goroba' a loaael, 
but for Aryl'l. 

Put another way thay claim damage. for Arye becauae Arya 
waa in ettact .tuck without frea ~ovem.nt on account at the 
d.saatra - whteh Arya olaimB wa a wron;ly deolared - and hance 
un.ble to look atter its own intenlt~, one ot whioh wo~ld h.ve 
been, it po"ibla, the reacue of ita subaidiariel. It ha can 
~Ike hi. eale, on proof at thl f.Ctl, dama\lea, he aUOMitl ~ust 
flow, althouqh 101 concedu, aa we think he mult, that Ga.oba mult 
fiqht Gomba'l ca.a .nd that the two compania. - par.nt and 
"ubsidiary - cannot clai .. double dam&gea .. There may ba a 
quaation at a .tay, hut non. of a Itriklnl/ out at thia Itaqa. 
What il pleeded il \laneral damaq., and the rlmainder i. I mal'l 
volunteerin\l of a po,aibl1 calculltion. 

Once aqain, on thl, \lround allo, WI tind no reason, giv.n 
tha plra~eterl which apply in thesl lummona to Iccade to tha 
Bankl chilli. On thil ground allo, therefore, we find for Arya. 

Thla then la the poaition under the tint head1n\!. 00 tha 
•• cond h.ad1n;, i .•. tbat tha Iction wl. trivoloUI and 
va.atioul, Hr. D •••• tn tirlt rlpe.tad all hi. lubfaJ. •• icnl on thl 
tirlt headin\l, al thi. requirld an a.ae.ament of the evidence . 
The Court finds no CIua. to ohan\le the deci.iona Ilreedy 
rlached. 

G!'ound 2 I,) - Cbo .. jug-.e 
Turnin; Ipec itically to ground 2 (a), it wal, Mr. Daasain 

lubmitted, an abule of procea. not to have raised matterl which 
could have been r.isad in .arli.r litillation b a twe en the 
partiel, i.e. betwean Arya end thl B.n~ in the £n\l111h 
litillation nglrdinq the quaraotea, and, alailarly, at t.he time 
at raiaing the deustre. 

Havinq cited Coopar -v- Reach 1987-88 JLR 428 at. p,(3e 
onwarda. and particularly the paauIII at p.t31: 

~2'he pl •• o~ rea jud.loat. [or , I .lntarv.ne bara , •• "a 
.. ould aay, a oho •• jug-.aJ 'ppl! •• a",,'apt .tn apao.1.1 o •• aa, 
not only to po.tnt. upo~ .. b.tob tba Court .... aotually 
raquir.d by tha partial to ~o~ .n op.tnion and pronounne • 
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judiJllent, hut to .... &)' pOJllt .,bJ"" pro~dy ~1Q.llv-d to tb. 
eubjeat oe lJtig.tion 011 .,biob tb. perti.e .M.raieing 
r ••• on.hl. dilig.no. eigbt b ••• brougbt eorw.rd .t tb. 
C~N . 

he .,.nt on to cit. H,oder30o -v- H,nder3011 (1843) 3 Rare 100 a. 
authority that a party cannot reop,n a ~tter which .ight h.v. 
been brcught forward ., part of that litigation: 

NIII cryLag thi. qu •• CiOD I ba~i.v. I et.t. cb. rule or th. 
Court aorreatly wh.n I •• y that, vh.r. a giv.n •• tt.r 
baoo_e tbe eubj."t oe lJtJl1atJon in, .ad oe .. djudio.Uoa 
hy, a Court oe "o.p.c.nt jurJedictioa, the Court require. 
the p .. rti •• to tb .. t litil1 .. tion to bring rorw.~ th.ir wbal. 
a ..... , and ... il~ 1I0t ( .... o.pt und.r .p-"ia~ oirollJllat.no •• J 
par.it tba •••• p.rti •• to op.n the ••••• uhj.ot or 
litJg.tJon in r.ep.ot or •• tt.r vbioh Dil1bt h.y. h •• n 
hrougbt rorw.rd •• p.rt or tb. .uhj.ot in oont •• t , hut 
whioh w.. not brougbt rorward, only beoau.. th.y h .. ve, rre. 
neg11g.lIoa, in.c(verten"a, or .... n aaaJdent, ....ttt.d.p.rt or 
th.1" 0.... rb. pl ••• or r •• jud1".t • • ppl.j. •• , "".pt in 
.p.o.t.l 0 •••• , not only to p01nt. upon .,hi"" the C"urt .. e • 
• "cu.JJy r.quir.d by the partJ •• to ror •• n opinion .nd 
p"onounoa • jud~ent , but to .v.ry,.poin.t wbJoh prop.rly 
b.long.d to tbe .ubj.ot or litig.tion , .nd "hiob the 
p.rti •• , ..... r"i.ing r ••• on.hl. diligen"e , .ight h.y. 
brougbt forw.rd .t the U"-. 
7he asp.ct ot cho •• jugee or i •• ue ,.toppel which wa' 

relev.nt h.re aroae trom the judgment of Roffman, J. which 
indicat.d an .mount due by Arya, vi:. £11,495,405 together with 
int.raat th.r.on at a daily rata of £4,251.13 and U$$833,601.67 
tog.th.r with intareat theraon at a dally rate of 05$23 4. 09 (aee 
..... nd.d an,war para. l7ja) {iij (iiijl att.r 

al a full trial with fiqyrea agraad by Counlel 
b) receivara had be.n appoint ad 
c) some sal •• had been _da. 

It had, ha subndtted, be.n open to Arya at that hearing to 
claim that ita gu.rantee liability could not hava been in tha 
amount ca11ad, but in an amount lasa tha amount thst the Bank 
had racaivad or wa. hol di ng, in which oa •• Hoffman J. could have 
addres.ed and dealt with tha point. Aa it wa. not raiaad as an 
i.sua than ha submits it cennot be raiaed aa an i •• u, now. 
Furtharmora, tha figure arrivad .t in that judqmant had be.n 
worked out by coun.el and agread by tha partiel. 

w. WIre not satistied that this WI' ·plain and obvious". 

In our view it wal arguab1a that the prasant proc.adings 
arose as a result of tba declaration of tha d.alstra in Jarsey 
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and ara brought con •• quant to ita balnq rai!ed. W, do not fi nd 
that ha had made hi, c ••• out on tht, point 80 .a t9 justify the 
.xarate. of the Court'. diacretion in hi. f a vour to strike out 
the p laintiff' , caUl On thin ground; and w. did lIot c a ll u po n 
Advocata Miehsl to reply . 

Mr. O •••• ln than turned to g r ound l(bl pr •• cription. Th. 
aank had ple.ded it , and the Court ha. the power to st rike out 
an action in a very cl •• r cas.. Having referred to Wool lay ha 
r e ferred Us also to Rone x Properties Led - v - John Laip9 
Conatruotion Ltd [198 31 1 QB 398, and particularly to the word. 
o ! Sir Sabaq Shaw at 1'.407; 

" ,1 _17.1' •• tbat tbi, app •• l .bou1d ba dJ.,.1 ••• d ~or tIl_ 
r ••• ona given by Don.Idt on L , J . in tbe ooue •• of bit 
judg",en t. Aa"a point. out, the .t.tutory rJght oE 
oontrJbutJon or •• t.d by the Aot o£ 1135 J. not In the 
nature o E • ol.Jm In tort . It d.rJve. Ere. • ~JabJ~Jty In 
tort to .one thJrd p.rty .bo oov~d h.ve .u.d any Or aJ~ DE 
tb. tortE ••• or. oono.rn.d. A. b.t .... n Cb_, • o~ .. J. lor 
oontrJbutJon .r ••• .-b~ •• .. claJ .. by • p~.JntJ£1 lor .on.y 
p.Jd by bJ. to th. u.. 01 the d.l.nd.nt .ho b •• b •• n 
~IJ.v.d, pro t.nto, 01 hi. dir.ct ~labilJty to the vJotim 
o~ tb. tort . 

Aa to al:"rJking o .. t • writ or otb.r Jniti.tin~ proo ••• Oft 
tb. ~ro .. nd th.t Jt di.ol o ••• "0 .re •• onab~. C."e. 01 .0tiOl>, 
I ..., .. ld .re~.rd t:.hi. powe.r •• properly _erc.ieabl. OIl~y .. h.., 
Jt J ••• nJI •• t tbat th.r. Je ." .n ••• .r Jm •• di.te~y 
d.etructJv. c£ wh.t.v.r ol.im to reJi.1 J •• ade, .nd tbat 
.uc:h ." ••• r D." .nd .JII be ell.otJvely •• de. In ."ob • 
caaa Jt .. ould, aa I underatand St.phaneon L. J . • il~ obaerve 
in Cb. oour •• o£ hb jvd~t, N • ", •• t. 01 tt.. and _n.y 
to .110. tb •• att.r to be pureu.d eO a. to ~iv. ria. to 
.h .. t .ou~d be en .bu •• 01 the proo ••• 01 tb. oou.rt- . 

He pointed out , 118 .. counter bAlanca, ·the obeerv.tions In 
Sichc8 -v- Directcr ot Public Proseoution, [1 973 ] 1 WLR 1019, 
and final ly ha ratarred us to picey , Horri,: ft7h. Conflict of 
Law.- (11 th Old.) . t p.U9: 

- (j ) II U •• tetut .. 01 IJ.utetiOll 01 th. ~." OiIV ••• end of! 
the I •• f!o.ri .re both proc.dure~ , en .ction .JLl l.iJ JI it 
Je brou~ht aEt.r tb. p.rlod 01 .llmiteUon of! the I .... lor! 
h •• expJred eltbou~b tb.t of! tb. I .. caua •• ba. not y.t 
•• pired; but .JIl ."coe.d il tb. pe.rJod 01 UdtatJon of! 
the I •• f!o rJ ba. n ot yet e.pJ.red a~tbouvh Chat 01 tb. 1_ 
o .. u •• e b •• expired -. 
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Hi, lubmlaslon here w" that limitation may be prooedural 
or subatlnti"e, but that it it h out of time ln Jertey, then it 
h innIaterial whether it it 1n ti_ in !nqland. 

ae reterred UI, albeit under Ground J to the des.'tre in 
the RU.tUlntnion ot lncal !J"fI,ey! Limited (29th May 1987) 
Jlr.lY Unreported. As, howevlr, the ground, ar. the ,,""'. undlr 
bDth h .. ding' w' .,ill dial .... ith it her •. 

ae 8ub~ltted that the ral,ing of the d6"$t'l by Inclt 
showed that it a co:npany 'In d." •• ecI' could IUka an .ppllcation 
to the Court then it wa. OPIO to ArYl to do the .ame, and that 
.1 thi, had b •• n their lieultion mora than thr •• 1"'1'1 batore 
the Order ol Justice wl. 188uld, they were out of time and the 
proceeding' ~hould be struck out on tho.e grounds. 

lie made further 8ubmiuion8, but u it i8 conc8d8d that had 
time bequn to run trom March 198a the proceeding. were .. rved in 
time, we propose to de.l with this point tir't, rather than to 
conlider at thi. st .... the pOSition lad time begun to run 
8,,"in"t Arya trom the d.te of the declaration ot the dos.,ere 
vii. 11th January, 1986. 

A, we aay, Hr. D'lsain'. submi •• ion we. quite cleer .nd in 
.tt.ct wa. th.t if Incet could epply to have th. d_ ••• tre 
raiaed, then 10 could Arya, both being limited companre., end 
with the riqht. conferred on the~ by the compani., law. 

In an.wer Hr. Hichel It.t.d that he accepted that in 
certain circu~atence. the application to r'i,e the d •••• tre 
miqht be ~de by the company itult, u in loeat. 

Hil point here waa, what were the circum.t.nce. in which 
the company cen phylic.Uy do it? It could only act throu'1h the 
agency ot Cl third party e.'1. the .hareholder. or a dir.ctor, 
and, once 'en dots.str.' all move.bl ••••• t •• nd record .... r. in 
tha h.nd, of the Vi.count, 80 th.t the company "as ",nd.l' an 
inc.p.city and thil like a ~inor without I Tuteur (L.tto - v­
Sto", (U90) t8 It 413). 

Furth.rmor., in the CIS. cf a cOlllpany neither the 
ehereholderl nor the dir.ctor. were undel' the lame duty as the 
pl.intift in Letto -v- Stope, especillly a. here wh.r. t he 
director wa. not even a "harehold.r. 

He cited the maxim ~Non velentl agere non currJt 
prae.cr1pelo~, and Ifter ill u.flrence to Pothier claimed that Mi 
-y Sangen (1897) 24 P.C. 193 lupported this view; and 
particul'rly a. ari.in'1 trom that prolecution the propOlition 
that one cannot plead peescription if one i, one.elf the ceule 
ot the delay. 
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Dom§t I'l l cited • • 1 a.yinq "0.. ne ".ut pr •• "rJ.r. QOIItr. ~ •• 
sJ.naura pendant laur ~norJt., and 1. pr •• orJ.ptJ.on na Ooan.noe 
da oovrJr qu ' .pr •• laur •• jorJ.ta. Car 1. e •• pe d. la 
preaorJptlO11 .tant don". avr propriae.ire_ pour zeoOUYr8r lavr. 
biana and lavra droit"" "a tamp. na court poJn~ oontra de. 
pe:raOll.ll •• , • qui. 1 • • 101 .. na pe~ttant p •• l ' adaLnl..traeJ.o.a ... 
lavra proprwa bi ... a ". 

Na put hi_ c l aim &. he l nq a rquahle e Vln in the e a s e whare 
t here i. an adml nl at r eto r vho i. on hi •• ide, and i. not ona 
whare he h ••• conf l ict of int e r .at . a the Vi scount MUl t hive 
had i n th i a ca •• where hi. f ••• "Ira be i ng paid b y t he Sank , 
ci t i ng i n hi. aupport the Amer ioan ca •• of MoKniqht -y- Ce lhQwn 
36 La. 408. 

Ill r a he lubmittad th .. compa"y with no fund i o f lta own a nd 
in the hand. of the Vilcount, wal in ,uch a Itlto that t i _o 
,hould not ha ve run until t he de ... .. ... te. " aa lifted in Harch, 
198a. 

Notwi t hstanding Hr . D.~ ... ain'. countar argum.nt that t he 
Vi,count ' , co ~sa~t " a9 ~ot necelllllry, tha Cour t hal i n mi nd the 
t •• t which it mUl t apply, and here agai n wa tind that the Bank'l 
.urmIOnl mu,t hil. 

Ground 3 1a' 

Hr. Oenain then turned to ground 3. He reter red 1.1, to the 
Rule, of tho Supreme Court I B/ I ~/ 1 8 relating to innerant 
jur i sdiction of t he Cour t and in pa rt i cular to the pae.aqel 

MApart r~ all rule. and Ordera and ootwitbetand~ng tbe 
addition or para . Il ) (d) tbe Court i.a. an inberent 
juri,diotion to at.y all p~oceedinga beeore it whioh .r. 
obviou.ly rrivoloua or v.xatiou. or ea abuae oL ita prooea. 
{ .. e Reichel T. Kagr.th (18a,) 14 App . C •• • 66!f} • . • . ". 

"rba po"e1: t o at.y or diaat •• an a cUon under tbe inherent 
jurJ. . di oti o o or tbe Court On the ground eI •• t it i. 
ob ... ioualy rrJ. ... olou. Or v.x.tJ.oua ia di.aceUonery, juat a. 
it J.. under 0 . 18, t., .... ". 
"rh, juriadiction will not be axeroJ..ed a~cept "J.th greet 
ciro~paotion and Dnl, •• J.t ie parr,otly cl"r tbat tbe 
1'1 •• cannot .uooeed •. . . ". 

He ropaated, without g01ng through them in detail, but wit h 
the provi,o t hat thie time t he Court ahould give coneider ation 
to the .vidence betore ua all the .em. cauea. that h. had 
pleaded under Ground, 1 !nd 2. 



( 

, 

- 23 -

Aa we lay, h. did not repeat hi' lubmi •• iona on th. firat 
five pointa and WI have to aly that inaotar .a it lay with the 
learnad Jurata to decide facta, the y hIve come to the $1,.. 
concludonl 1119 I d.1.d in my capacity aa a Judqo ot Law. Thus the 
Court cornea to th •• a~. conclulions on the •• points put undlr 
this haldinq II it did lupra and WI ••• no ne.d to repeat our 
tindinqa. 

Ground :3 (\>\ 

This related to th_ effect ot the lu.pan •• account •. 

The luoou. .. lon took th!a torm. Fiut, tbB ~ni •• were held 
by the rlclivlra tor GROK (for example) and not tor the Bank. 
Counsel cited Gomb. Holding. UK Lld aod Others -v- Homan Ch.D 
(19861 1 WLR 1301 as to the duty of receivers: 

-Held, d1.1:I.I. •• 1.og the IDOl1001, (l) lb.t under tbe t.,... o~ 
the lIIortgag •• tb. receiver. hlld ." u",.. •• t,...ict.d ,..lVht to 
•• 11 th. • ••• t. lit sny tl.. snd, th.,...to,..., the pllllntltt. 
hsd no old .. to ..... t,..lot tJu,t d!1ht until th.y "d .... d tbe 
_"9;01111. or .t l ... t _d. s valid tende,.. ot th. noduoption 
p,..lo. ; th.t, .ven it th.y hlld such. rigbt , the bsl.n_ ot 
conve,,1enc. In tb. ab •• nc. ot any oro •• -und.~lIk1ng by tbe 
pll11ntitt. 1n d .... ge ..... IIg.1n.t 9r.nt1.11g .n 1njun.lltion 
th.t mlght o.u •• th" "e.lv.r. to 10 •• the po •• lb.111ty ot 
en .dvant.geou. sale (pG.t, pp. 1304r- G, 130jA). 

(2) i'h.t , .ltbough • .r.oe.1".r '. p.rl.ery duty .... to 
r".ll ••• nd •• ".g. the •••• t. ot tb. co.peny under hie 
control .1n tbe lnt.reet. or tb. debenture hold.r .nd lneo 
do.1n!i h. oould rerue. to dl.olo •• Jnro~.tlon contrezy to 
Cbe Jnteno.t. ot the d.h.ntur. hold.r, b. h.d .1." • duty 
to .upply lnror •• tJon to the oo.p.ny dur.1ng hle 
,...oe.1"er.h.1p .1n .ooord.nce .. ltb . • eot.1on 4'7 at the 
C0"'P.nJ •• Act 1"5 .nd the ter ... ot the gontrec t under 
.. hJc1I he ..... ppo.1ntedi tb.t th. d"ty ot .u.olo.uno " •• not 
l.taited uncl<tr-.tho .. pro,deion •• nd t urtb.r dJ.oloeuno aight 
be r.quired wh.re Jt .... '-..",.tr.ted th.t the ~&ny h.d 
e need to .know the JntOnlLlt.ion .... ". 

S.oond, 91"en the term. on whioh the ree.l".r 11 appolnt"d, 
the Bank was entitled to p~ece .11 suma recel"ed by it from GKUK 
on • aUlpense account, snd that there .. Ill no obliqatlon to apply 
the •• sum. toward. the discharge of the quarante. q1""n by Arys. 

He r eter red 1.11 to clause 12 at a debenture ot the 6th June, 
1985: 

"Ths Sank i. elso t" be at 11barty without prejud1ce to any 
cthsr r1ghts the Sank may h."" at any el m" end from tIme to 
tIme pl.to .nd k •• p for luoh tl •• a. the S.nk may thlnk 
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prudent any moneys re~ejved recovered Or real1sed under Or 
by virtue of this Guarantee to or at ••• parete or suspan •• 
account to tile cradlt dther of any Guacantor or or till! 
Sank as the Sank ehall thInk fit without any intermediete 
obligation on the Bank'. part to apply the same or any part 
thereof 1n or towarda the discherge of the money. due or 
o.,lng to the Bank 111$ .Loces/lid by the Prlnc!pal~. 

Th .... , there 1'" no intermediate obliqetion on the Bank'. 
part to apply th" monia. Or any part of them in Or toward. any 
part of the debt owed by the prinoipal. It follD"., he aub",J.til, 
that Gembe agreed to p.r~t realiaationa to OOCur knowing that 
the Bank might or might not apply them lo the GoQba debt. 

In consequence the amount of the quat_nt •• i. Lmmatarlal, 
aa ia the judq~ent , aa, in a erola-quaranta, poaition, moni •• 
can .till ba appli.d to any part ot tha Qroup for ite total 
ind.bt.dneaa, evan thouqh a Quarantee may not have been eall.d 
'0. 

In aupport of thia propo.ition ha r.t.rr.d the Court to 
Commerei.l B.nk of Auatralia Ltd -v- Offici.l A.aiqnee§ ot the 
Est.tl of John Willon and Company (l893} AC 181, as authority 
for the propoaition that man i •• paid into a auapense aecount 
were not on account of the principal debt, 

It aee~ed to the Court arQuable at le.at whether this c •• , 
wa. on all foura with the preaant one. 

Hi. aubmiasion then w.nt on to the attect that auapen •• 
account. are perfectly v.lid in bankruptoy and that where the 
parti.a hava agreed thta, tha monies can be hald in limbo with 
tha aftact th.t until appropriation the d.bit ia .till due and 
payable with the neeeB.ary cona.quenee that the [11,495,405 .nd 
US$833,601.67 (for whieh judg~nt was ob~.in.d) wa. still due 
.nd payable by Acya. 

Furthermor., and al a nle •••• ey eo~.qu.ne. tha moni.a on 
tha .u.pan.a aeeounta eould ba applied for the u ncal led 
conting.nt liability eagardl, •• ef the judgment h.ving been 
obtainad - or ef moniea b.ing reggvered thareund.r - or tha . 
fiqur,' ef the judqment or the parth!s aQainat whe ... it waa 
obtained. 

Whatavar our view on thia, it wa. quit a elaar to the Court 
that thi, argument did not aatiafy the teat adu~brated by 
counael for .trlkinq out on thi. ground vi •. that it wa. 
perfectly claar that tha plaintIff'. pla. cannet aucoaed, wIth 
the reSult that we did not w1.h to hear M~. Hiehe1 on this 
poInt. 

G~ound 3/p) 
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Th. lilt lubm18lion, that 18 91'oun(1 3(e) .... >;eall.y I 
general one encapsulating many of the previous argumente, not 
least that relating to full and frank dilc1.olvra whlch ha 
discuned •• rH.r and with which we will d •• 1 hen. 

Hr. D ••• eln put varicu. ea •• , d.a1in9 with figur •• to u. 
which, ha lubmltted, demonstrated that, however the tiqur .... ere 
calculated, without taking account of the IClpen •• account. Aryl 
o ... d the Bank. Ivbltantial liquid IU~ at the date of the 
declaration of the d' •• stre, but the throat of his contention 
under this h.ad .... to the effact that in any Ivant Aryl .... in 
loch. Itat. and affaira and the lurroundtnq factI ... re luch 
that. d'alstre we. quite properly declared, 10 that IVln if 
minor critic lams ~ould be mada of the circu~tan~aa e.q. the 
affidavit, the Bank were in any event entitled to do what they 
did. 

Ha ~ontinued hi, aubmilsion in thia way, by ~lai~nq that 
~rye had re.liaable moveable asaeta, inaamu~h aa it was owed a 
debt by Dani91 and thet Arya wa~ inaolvent on any calculation -
end he cle~d that the four cas.a he hed produced demonstrated 
that the Bank w.a owed money atter any calculations which might 
be made - 1n the torm ot • liquid ,um. In thia he di,agreed 
with the alleg'tion~ made in the amended Order ot Ju.tice. 

He .ubmitted that the debt due by Arya waa a reali.able 
moveeble a,.et, a. ~ry. waa owed money by a co~pany known a. 
Dlnig whose debt was in tUrn secured by the title deeds ot a 
property in England. It waa for thet raason t hat the que.tion 
of whether enforcement would have to be effected in England 
aro.e, and hence after the detllaration cf the d,;sastre, 
conaideration wa. given to the que.tion of eqforcinq tha 
e.curity which resulted in there beinq a joint application by 
the Bank and by the Vi.count. 

He conceded that the Vi.count was worried in ca.e it we. an 
immovable 1 and that therefore there w •• no rea.on why ~he Bank 
Ihould not enforce it. He gave the Cour~ no explanation Which 
we could adequately follow .e to why the Bank had taken on 
it.elf to puraue the .acurity in England, whether in partnership 
o r otherwiae, nOr whether it wculd account in full to the 
Vi.count, nor aa to whether the Ban k ahould have known o~ the 
po, it ion at the time of the declaration, merely rapeating that 
a t the data of the d';s.stre ~ney wa. due to Arya and that the 
security, and the ~anner of ita enfor cement i.e. wh ather tha 
VI Bccunt could entortle it or not, does not help in considering 
whether thi. waS a raalisable asaet or not. It cannot change 
the tact, he submitted, that thi' waa realiaable asaat whether 
or not it ia later found to be enforceable. Reali.able, he 
aubmittad, means MOn the tace of it-. 
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A. to A~ya'a inaolv.ncy, he point.d out that it wa. known 
at tha data ot the declaration of the dea •• tre that Hill St~ •• t 
frultae, IJa~,ey) Limited hid obtained a . judgment fo~ £l.?m.and 
U5$833,601.61 ,nd inte~eat: end th.t tha Bank had obt.inad 
judgment to~ £11,495,405 which had not baen paid . The nat '"et 
vllua in the GOmbl group in tha United Kingdom wa, conlide~.d to 
be negliQible: the list ot claims in Arya', deaaatra on the 10th 
Ap~il, 1986, ,how a an inability of A~y. to pay it. debt. and a 
net an et deficiency; and there w •• an unconte.ted .tat.lII&nt in 
the application to rai,e the dea •• tra 1n March, 1988, to the 
eftect that Arya wa. no longer in.olvant. 

We hava notad ~. D •• ,a1n'. a~gum.nta " to full and t~.nk 
diacl08ure aarlier (,ee G~ound lla)) and it would be otio,. to 
repeat th8lll. 

H~. Hichal, tor Arya, in his ~eply .ubmltted thar thl8 WI. 
not the bnla on Which the Court .hould procaed. It waa not 
possible, he .ubmltted, to conaida~ thia ,ublllilaion by H~. 
Dessain without a caratul con.lda~ation ot tha obligationl and 
dut!e. lying on the decla~e~ of • d •••• tr.. There wal, he 
submitt.d, a duty not to millaad tha Cou~t, and thi, i. 
especially the ca.e where the application i. _de alf p.IIrta. 

All m.tarial matte~a should havI been put betore the Court. 
lie put it In thi. w.y th.t Hr. H.rplc h.d .aid that he h.d 
conaiderld ell othlr point a, but h.d Incl~dld only tho~e which 
were thought to ba IlIaterial. It "Ill to~ thl Court to find which 
we~e .. at .. rial: all which ia senlibly matarial mu.t be put 
befo~e tha Court, the cc~ollsry beio9 thst if thara ia no duty, 
it matter. not "hat the Court i. told. 

In hi •• ubmi,aion, he went on to aay that One cannot look 
at wh,t h.ppened afta~ the avent. It it Cln be .hown - and thi. 
needs a trial - thlt on m6ttera a. they than .tood, the Court In 
the exe~ci'l or ita dilc~ation ~19ht - notwith.tanding .ny 

· b~eache. - Or might not have upheld the declaration, then until 
the tull racta come out and it ia po •• ibll to "clrtain the full 
facts, including any non-d1.clcau~a, It would ba ~polalbl. to~ 
tha Court to .ay how it would ."e"cl.e it, diacratlon. . 

HI concadld thl po.ition was in England a. Hr. O •••• in had 
claimed: but he~a there waa, aa In "alter. -y- a1ngharo (1985-86) 
JLR 4.39, a dilcntion for the Court not to' reqUire an aHi davit. 

Put another way, unlelll there ia a triel and thl full facti 
.~e laid before tha Court to ahew the po.ition ae it ... , .t the 
date of the dessatrll, the Court cannot decidl: 

a) whether all material taets were laid before it at the date 
of the declaration 
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b) how it o~qht on th.,. faota to have exel"cill.d i tl 
dillc~.tion 

c) it lame tact I are withheld Or omittld, th.n "hot the Court 
ouqht th.n to hllv. done about it i .•. whethe~ it might have 
withheld the dechl"ation as 0 puniahmllnt . . . 
In "x"rcilinq thil dillc~.t ion the Court hlls thre e iteml 

which it lII\Iat conlicler: 

1) don the dec:1arant have s proper debt? - P'IUlsin - v- de 
Gruchy, and MoUet -y- B.n9~t (l885) 210 El<. 96. 

2) 11 the clebtor inllolvent? 
3) doe. the debtor have reaUllb1 .. oneta? 

Now, he 09re •• thot on the tac. ot it the ottidavit 
verified these three it.m.: but thot h not enouqh. 

Re referred, III hid Mr. O.slllin, to Bule 12/3/1 ls .. e 
.bove) , 

Re conc.d.d thlt ~ere1y r.odinq the Rul •• s it IItood, 
r efe rri nq lis it doe. t o "may ... ~ Ind wunlea.! ~ "o~ld qive thl 
Ipp.lrllnc. of converting the Court to a rubber atomp. 

'I'h1l, h. subm1ta, cannot be the co.e al the Rule must i nfer 
• tull and tr.nk atlt_nt ot ma t arta1 tacts .ven though :!.t doe s 
not Ip.eifieally .ay ao, a. other"ia. the Co~rt is not in 11 
pOlition to el<ercise, Or to knc:w whether or how to 8I<er01 •• it. 
di.cretion; and whethe r cor not the Court hed a discr.tion 
befor ., it mus t be interred now by the very wording ot the Rule. 

In thesa oiroumatances, ha re~ated that it wa. not opan to 
the person aweoring' the aftidavit to be economic.l with tha 
truth. 

Ro refauad to Royco Inve stment! Company Ltd. (le t J~ne 

1989) (J.ra.y Un r apor t ed) and, at .. or. lenqth to the 
Repu.enttt19Q ot .1,,,,ee ladl[ (6th Slptembar, 1984) Jeney 
UncDpocted: 

~:r1l •• ~Lid.vlt which ..... caquJnd t o be ~lled ln aQClOZ'danoe 
... Jth Rul. 12 ('! (1) or tha Royd Courl Rul •• , 1982, _ .... ly 
.t.tH ... h.t r h.ya •• Jd, that th.n ...... p .... yl.ou. jud~t 
and th.t tha d.bto ... "a. I.ndaht.d to tb. B.nk .nd th.t, 
aOQo ... dl.ngly, tba d.pon.nt bell.v.d that tha dabto ... w.a 
In.olv.nt. rt ... y .... 11 b. tbot, I.n ruture , lt lllivht ~ 
bett.r Lor .uoh oLrlehyU. to oonbln J//IOni d.teU •• to tbe 
grounda on wblob tb. bell.L or tb. d.ponant I., ba •• d .nd, 
ln p .... tloul.r, to dl,olo •• to th. Cou~ _batha ... tb. pe .... on 
who.a good •• r. aought to be d,ola ... ed ' an d •••• tr. ' 1. th. 
owner or ro.l prop.rly, 01"" we •• y ' ~onde .n berltoge' . 

• 
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. .•.. , it i • • 1.0 01 ..... t o u. that , b.~o~ • d.ol.r.t10D o~ 
dti . ... t~ oan M .... _i ... er by tb. Jtoy.l Court .nd oon~1 ..... d, 
tb. Cou ... t ebould M •• tia~iBd by p ... ope ... • vid.noe tend ..... d 
by the applic.nt th.t the p.re on .. .110 •• ,;ood. Ill',. to b. 
d.cl.r.d ' .n d •••• tl'. · ia, in ~.ot , in/.olv.nt , • . , • . , . 
(My ...."h .. i.) ~ 

As t o the th:tee plank. of M:t, Oe.laln'a lIub .. ia.ion, he 
coomented a. follo"s: 

Fl:t at, a c l " i m mUlt be unl i quidated. tOr . xample Mollet - v­
P"nouf (leB!» :ao Ex . 96 , Far f r om beinq liquid.tad, nona of 
the debt cl.im.d at t he de t . of t ha dacl.r.tion ..... y.ntually 
p:toyad fo:t in the desastre, Fu:tther, .. h.teyer the pOl i tioll .t 
1 ... of the a"a pense account. the Sank he ye adml t t.d the cl.l .. 
_de by Arya: 

the . e cond •• ntenee of par.qraph 1,~ of th. Amended Ord.r o f 
Juatice reed. -

~ThB total of thB ass.e. of ehe Gomb. Gr oup .. hich h.d ehul 
b een dl'po.ed o~ at that d.t ..... t hu. £14,809,060, 11 .um 
.ubac.nti.lly In exc •• " of the Sank'l cl. im of 
£11,495,405" .• ", 

P.raqraph 39 of the Amended An ... er :te.dl -

"Sa Y. th.t lt 1s averr.d that t he total amount due to ehB 
Bank on 17th Janu.ry, 1986 by GJl[lX, Gomb", [IX Group Ll.Jnited 
an d thair .ubsldl"'ry co~p. nle ..... approximataly 
£23,019,000 the second .entance of p"'ragraph 1. 4 of tha 
Pa r ticul.rs under p",r.gr.ph ? oL the dmend,d Ord.r of 
Just!c. h ."",ttted~. 

S.cond, a. to the ineolyency qenerelly, thla , h. claimed, 
cannot be lookad at ex po.e LactOI he put it t h".. that onc. the 
d •••• t r . .. aa declared, the root fall in. 

Third, qiven the p:tobl.~. of the r ecover y of the Daniq debt 
to .. hlch .. e hay. l:ef e r ud aboye. it 1oIa. by no maan ll ce r t ain that 
there .. e •• reali.able •••• t .. i t hin t he t .:tm. of the Rule. 

I n r ep ly, H:t, De ••• i n quita proparly r af.rred ua to the 
lanquaqe in B':tker which, he ol.imed, .... mo:ta h.,it.nt than Hr. 
Hichel had aubmitt.d; and repeated hi ••••• rt i on that qiyen the 
oy.:tall pOlltion e. it .tood on the 11th Janu.:ty, 1ge6, 
includ i nq the judqme nt qiye n that waek and the Ri ll St r eet 
t~yJtee. (Je rley) Limited'e cleim, t he ee •• ha. ne i t hel: merit 
no:t .ubatanee, 

lie haye to lay th at \0111 dillaqrae .. ith hi .. OD t his point 
allo. It dOli not appeal' to U8 that the case put by Mr. o ... .tn 
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11 10 clear Ind obviou, that ~e should .trlke out the 
plaintiff', ca,e and lie dacline to do ao. 

Thl lummon, therefore tlila in ita entirety. The 
ellegationa pot and tha queationl of ll~ clnvla.ad bafore ua 
undoubtldly marit the dlciaion of the Cour t aftar a full trial. 

Wa ahould, perhaps, .dd that in coming to Our declaion ~e 
have baen careful to ,eparate our functions iD Our reepaotlvl 
capacitias of Judge of La~ and alaellOrl of fact . 
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