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ROYAL COURT
(Matrimonial Cauvses Division)

21st December, 1992 339

¥.C, Hamon, Esq., Commissionex,
and Jurats Coutanche and Rumfitt,

Betwean: A Potitioner
and: & Raspondent

Appeal by Raspondent agalnst declsion of Greffier S8ubstitule, /nter ai/a, refusing
Respondant accesd on Chylstman Eva to the two chiidren of the marriage, aged 8 and 7
yoars,

Advooates Mxs. M.E. Whittaker foxr the Patitioner.
Advocate Miss A.P. Roscouet f£ox the Respondent.

JUDRGMENT

TAE COMMISSIONER: I will start by saying that we received the papers
on this important matter from one party only minutes before we
went into Court, and from the other after we had sat.

This is an appeal, against a decision of the Judicial Greffler
Substitute made on 17th December, 1992, over aqcess for two
c¢hlldren of the marriage, Y , 8, and ™M ; 7. They live with
their mother, who has now remarried.

In 1989 the Greffler Substitute said this (and I quote):

"Unfortunately there hmg been a long and bitter contention
botween the Petitioner and the Resgpondent in this case on tha
quastion of aacess",

Matters have now apparently calmed a little, but on 17th
December, 1992, as we have Baild, the Greffier Substitute made this
Oxrder:

"1, THAT the Respondent do have access to the said children
from 10.00 a.m. on Christmas Day, 1932, until 6.00 p.m.



2. THAT the Respondent’s application for access on 28th
December, 1992, 1$ refused.

3, THAT the Respondent do have access to the said children
on New Year’s Day, 1993, from 10.00 a.m. until 6.00 p.m.

4. THAT therae will be no Order ag to costs’,

The Greffier Substitute had taken the quite unusual step of

sseing the parties saparately in the presence of aecretarles from
the respective f£irmg adviaing tham,

In his reasons he states as follows:

"The Petitioner, impressad me as being
genuinaly suzprisad about the overnight avocess application,
Later when I heard oounsal on thias matter, the Respondent’s
Advooate, Miges Rosoouat, drew my attention to the faat that
she muet kave known that Christmas access meant aoccess
overnight on Christmas Bve as well,

In my predecessor’s reasons given at a previous hearing in
this case, ho stated the following: "As the Respondent has
kad the children on Christmas Bve for the last two years, it

appears not unreagsonable to allow aacesg to the Patiticner as
sought at Chrigtmas 1990".°

We have looked long and hard at those words "as sought"™ and
we have come to the conclusion that they must mean overnight
access,

We have, of course, the right to examine these matters de
novo, but because of the unusual manner that this matter haa been
dealt with we have had recourse to the reasons of the Creffler
Substitute in some detalil,

One reason that appeared to dwell in the Greffierx
Substitute’s mind is this and it is set out at the top of p.2 of
his reasons (and I quote):

"He that as it may, the Respondant’s appliocation for
overnight aacess on Christmas XZve contained in a latter
written by kis Advoocate to the Petitioner’s Advocate in
October this year, I do believe, came as a genuine surprise
to har. She has now mada arrangements and I undarstand
already bhad made arcrangements by Oatobexr for the childres to
be aspeclally entertazined on Christmas Bve at her house, and I
am quita prepared to give her tha banefit of the doubt on
this ococasion. It would not be in the intexest of the
abildren to upset those arrangemants”,
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We were concerned enough about the statements that were made
in that part of the reasons to call for the Greffier Substitute’s
notes after we had retired; and his notes said this:

"Had made plans with the children in mind".

Putting those two parts of the reasons together and they
follow as set out, ona after the other, the second part of the
reasons does appear to us to be somewhat inconsistent with the
pattern that had apparently been established., That pattexn, if we
can describe it in that way, goes back some time and the report of
the Children’s Officer of 8th September, 1988, recommended in
perhaps somewhat inelegant language, but with its meaning
eventually clear to ue as follows:

"I further regommend that BRank Holldays should be zhared on
an equitable basia with, for example, Christmas Day and
Boxing Day as algso Good Friday and Easter Monday and
similarly the Spring and August Bank Holldays being
alternated with the other Bank Holidays spent uniformly with
the Mother".

We have not had the faintest explanation of what specilal
entertainment had been arrxanged for the children, We appreciate
the problems that our decision 1s likely to cause, but we must
first of all look at a letter sent by Miss Roscouet on 26th
October, 1992, which says this:

"Finally, 0} informs me that it is his turn to have
the children on Christmas DPay thls year., He proposes that he
will collect the children on 24th December at 6.15 p.m. and
will return them on 25th December at 6,00 p.m. Boxing Day
falls on a Saturday and it 18 my clilent’s normal weekend
access. He will therefore pick up the children at the usual
time on Saturday 26th December. I should be grateful if you
would kindly confirm that your client has no objection to
these arrangements ag soon ag possible®,

And the reply that Mrs, Whittaker asent on 9th November is
somewhat ambiguous but it says this:

"I have taken instructions on the matter of access over
Christmas and would advise that there 18 no difficulty over
% having the children from 10,00 a.m, to 6.00 p.m.
on Christmas Day. A feels as do many that it
Jg preferable for young children to be at home first thing on
Christmas morning, but there are no problems thereafter”.

As 1 say, we can see problems over our decision, but we can
only implore the Mother, in the interests of her own children, to
curb any natural disappointment that follows from our deciasjon,




We muat say at once that the Reapondent set out in his
reasons (and it was repeated to us) the following atatement:

"If access 13 not granted to the Respondent on Chrigtmas Eve
thlis year and 1f he 18 suwocessful In obtalning access an
Christmas Eve 1994, the children will then be aged 9 and 190
raspectively and will be of an age when they will no doubt no
longer believe in Father Christmas and thus the Respondent
will never again experience the joyful expsrience of
witnessing his children opening their presents, sgtill
believing in the fantasy of Father Christmaas. It is
submitted that both the children and the Respondent will lose
out on what 13 a maglc moment at such a time of the year
which can never be repeated at any other time".

We have not in the least been influenced by such an emotive
appeal, but we have been influenced by what we consider to be the
important intereat of consistency; and it is on conslstency that
we have had to make thils most difficult decision.

We would say this, lest we become involved in an argument
ovar semantics, we merely regard 26th Decembar as a holiday, and
we make the following Order:

There will be overnight access from 6.15 p.m, on Chzistmas

Evae to 6,00 p.m. on Christmas Day to i . Access on
Saturday, 26th December, to M . Accessa on Sunday,
27th December, to % .. and that i3 as normal. Access on
Monday, 28th Decembaxr, to ™M, ; and acceas on Friday,
lat January, 1993, to 3, and that will, of course, be

from 10.00 a.m. until 6.00 p.m.

In closing, we can again only repeat that we would implore
the mothexr to exercise whatever restraint she posaibly can in the
best interests of thes children,
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