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Advocate P.S. Landick on behalf of the Fourth Defendant. 
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JUDGMENT 

JUDICIAL GREFFIER: Although the Defendants have raised many lines of 
defence in relation to this application, the case is essent a 
relatively s matter and relates to certain loans which were 
made to the First Defendant in 19BB and 1989, which loans were 
purportedly by the Third and Fourth Defendants. 

The First Defendant had been dissolved by reason of non­
payment of annual return fees and so ! adjourned the application 

the First Defendant sine die. 

The Plaintiff's case can be summarised as follows:-

(a) That on 27th ,1988 it loaned £550,000 to the First 
Defendant which was guaranteed by the Second and Third 
Defendants at that time and the 
Fourth Defendant. 

(b) That on 2:Cst April, 1989 it loaned a further £70,000 to the 

(c) 

First Defendant which was also by the Se 
Third and Fourth Defendants. 

That interest was 
of June 1989 but 

on these loans quarterly up to the end 
that the interest due at the end of 

1989 was not 

(d) That the Plaintiff then transferred the arrears of interest 
to another account upcn which it charged interest at 10% 
above its base rate from time to time. 

(e) That as from let January, 1990 the Plaintiff changed the rate 
of interest on the two loans which were as fo110ws:-

) 2 1 />% above Hambros Bank base rate on the loan of 
£550,000; and 

(ii) 3 above Hambros Bank base rate on the loan of 
£70,000;to a new rate of 4% above Hambros Bank base 
rate. 

(f) That arrears continued to accumulate on the accounts fcr some 
time thereafter. 

(g) That at the end of Ncvember 1990 the Glendale Hotel was sold 
in accordance with arrangements made between the First 
Defendant and its creditors (the First Defendant being 
then bankrupt) and the loan of £550,000, the sum 
of £35,000 being half of the loan cf £70,000, and a further 
sum of £80,539.83 tcwards the arrears of interest were 
credited to the First Defendant. 
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(h) That £35,000 of the £70,000 loan together with the balance of 
the sum due by way of interest remain due and continue to 
attract interest charges. 

(i) That certain additional credits and certain additional 
Were added to the account relating to the arrears of 
interest. 

(j) That the Plaintiff has calculated the sum due up to the end 
of September 1991 as being £109,322.27 and claims that sum 

with interest thereon at 2'/2% above Hru~bros Bank 
base rate with rests. 

There are a number of lines of defence in relation to this 
summons which are common to the Second, Third and Fourth 
Defendants and I propose to deal with these first. 

Advocate Landick raised a question as 

He 
Order 14 of the 
should be bound 

with the technical 
that Rule 6A is in very 

Rules of the Supreme Court and 
the same 

to whether the 
for such an 

similar terms to 
that therefore I 

He quoted section 14/1/2 of the and I am 
now that section on page 143 of the 1993 Edition: 

- ~he are tbe conditions 
precedent for the plaintiff employing the summary prooess of 
0.14: 
(a) the defendant must bave given notioe of intention to 

(b) the statement of claim must have been served on the 
defendant; and 

(e) the affidavit in of the 
with the requirements of rule :11." 

must comply 

The first two sections of that quotation arise from the 
wording of Order 14 Rule 1(1) which commences as follows: 

"(l) where in an aotion to whioh this rule 
statement of olaim bas been served on a defendant and 
tbat defendant haa notice of intention to defend 
tbe action, the plaintiff may, " 

Advocate Landick therefore argued 
relation to an application under Rule 
be first filed. 

Rule 6 1 (I) of the 
undoubtedly modelled on Order 

that it was essential in 
that a statement of claim 

which is 
as follows: 



"Subject to the sions of (2) of this 
where an action bas been seed on the pending ~ist, the 

may, on the ground that .... " 

The words in Order 14 Rule Iill in relation to a statement of 
claim are therefore mia from our Rule. 

Accordin y, I am of the opinion that the filing of a 
statement of claim the Plaintiff is not essential even when the 
action is begun simple summons and not by Order of Justice. In 
most cases a statement of claim would be extremely helpful in 
relation to the but, in my view, it is not 
essential if the affidavit in support of application contains 
sufficient detail to the nature of the claim. 

Advocate Landick went on to various sections from the 
R.S.C., including sections 18/7/1 and 18/7/3 in relation to the 
correct method of I do not propose to these here. 
His argument was that the statement of Claim filed on behalf of 
the Plaintiff inCluded a number of annexes way of s of 
documents and that these annexes contravened the Rules of 
pleadings and that therefore the Statement of Claim was not a 
proper Statement of Claim for the purposes of Order 14, Rule 1(1). 

tt may be that Advocate Landick's ob ction to the annexes 
has some force. The has grown up in Jersey of 

of documents as annexes to and it can certd~Il~·Y 

be argued that these annexes are not an acceptable form of 
However, in this case, even if I am wrong on the matter 

as to whether a Statement of Claim is it is clear to me 
that the Statement of Claim which was filed was more than adequate 
to the nature of the claim. Advocate Landick's 
appears to be that the Statement of Claim is too full. I would 
have more with suoh an argument in this context if a 
totally threadbare Statement of Claim had been filed and that 
could render an application untenable unless the supporting 
affidavit the matters in issue. 

Eoth Mr. Eves and Advocate Landick quoted a number of 
sections from the sections 14/3-4 of the 1991 White Eook. 

tarn to the relevant sections from the 1993 White 
Eook whilst omitting case references and do so as follows: 

ill The text of the opening 
as follows -

of section 14/3-4/8 reads 

"Leave to defend - Ilncond.itional leave - The power to give 
summary jUdgment under 0.14 is "intended only to apply to 
cases where there is no reasonable doubt tbat a is 
entitled to judgment, and where therefore it is inexpedient: 
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to allow a defendant to defend for mere purposes o:f delay". 
As a general principle, where a defendant shows tbat be baa a 
fair caSe :for defence, Or reasonable for setting up s 
defenoe, or even a fair probability that he bas a bona fide 
defenoe, he to have leave to defend. 

Leave to defend must be given unless it ia clear tbat there 
is no real substantial to be tried; that there is 
no dispute as to facts or law whioh raises a reasonable doubt 
that the is entitled to 

0.14 wss not intended to shut out a defendant wbo could sbow 
that there was a triable issue to the olaim ss a 
whole from laying his defence before the Court, or to make 
him liable in such a case to be on terms of into 
Court as a oondition of leave to defend. Thus in an sotion 
on bills of exohsnge, where the defendant set up tbe 
that they were as of a series of stook Exohange 
transaotions, and asked for an aooount, it was held to be a 
olear snd entitled the defendant to unoonditional 
leave to defend. "The SUllllIlazy jur.:isdict.:ion oonferred by this 
Order must be used with great oare, A defendant ought not to 
be shut out from unless it is very clear indeed 
that he has no case in the action under discussion." Su.mma.zy 
judgment under this Order should not be when any 
serious conflict as to matter of faot or any real 
as to matter of law but bowever difficult tbe point 
of law is, onoe it is understood snd the Court is satisfied 
that it is it will final 
And in cases arising out of stock transactions, 
the Court should be very slow in allowing tbe 
take witbout trial or in making payment 
oondition of leave to defend. 

especially, 
to 

into Court a 

Hhere tbe defence oan be described as mere tban shadowy but 
less than probable, leave to defend should be ven, 
especially where tbe events have taken in a 
with totally different mores and laws. " 

2) Continuing with a quotation from section 14/3-4/8 further 
down -

features of botb tbe claim and "Where there are une"".Plained 
the defence wbich are dis because they bear the 

disreputable business of and 
questionable oonduot, the Court sbould not make tentative 
assessments of the respeotive cbances or suocess of the 

or the relative strengtbs of their good or bad 
and should not on such an examination grant the defendant 

leave to defend, but should give unconditional 
leave to derend, 
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In an action by a bank a~aiming to reaOver sums due under a 
guarantee or a s indebtedness, a~~egations the 
guarantors, who were direators or the company, that the 
receiver the bank a debenture issued 
the aompany was gui~ty or negligence in realising the 
company's stock at a gross because tbe sale bad 
been held at the wrong and had been 
advertised and poorly organised and that the bank had 
interrered with conduct or the recei raised 
triable issues and the derendants were entitled to 
unconditional leave to darend." 

(3) The penult 
follows -

e parag of section 14/3-4/9 reads as 

"Circumstances which might arrord "some other reason ror 
trial" e. g. the derendant is unable to 
in touch with some material witnesses who might be able to 

him with materia~ ror a or if tbe claim is 
of a highly complicated or technical nature which could only 
p:r:'operly be understood ir such evidence were given, or if the 

s case tended to show that he had acted harshly and 
unconscionably and it is thought desirable that if! he were to 

t at all it should be in the full ~ight of 
publicity. " 

(4) Section 14/3-4/10 commences as follows -

"Question of! £act - !!'be are laid down in 
cases decided under this Order. Leave to defend should be 
given where the defendant raises any substantial question of 
fact which ought to be or there is a fair dispute to 
be tried as to the meaning of the document on which the claim 
is based: or uncertainty as to the amount actually 
sucb as in the of the p~aintif!f! 
company: or non-delivery of a~~ the goods, and excessive 

or whether there had been misrepresentation by the 
p~aintif!f: or where tbe alleged facts are of suoh a nature 
as to entitle the defendant to the plaintiff! or 
to cross-examine his witness on his affidavit; or 
fraud; or whether the plaintiff has fu~fil~ed his part of 
tbe or inferiority of work done; or a 
surety where tbere is a reasonable doubt of his liability; 
or as to the amount of his or where on t:he 
sworn to there is a facie case on both sides. It is 
beyond the function of! the Court to see i£ there are 
issues of law which could be decided in favour of the 

aintirrs on any of! the various possibla oonaaivable 
versions of the f!acts." 

(5) Section 14/3-4/11 commences as follows -
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of la ... - Leave to defend sbould be where a 
difficult question of law is raised; e,g, wbetber tbe claim 
is in of a transaction; or on 
foreign law, 

Nevertbeless, if tbe point is clear and tbe Court is 
satisfied that it is leave to defend will 
be refused, ~hus, e,g, where tbe words of tbe statute under 
wbicb tbe aotion was brought clearly made tbe defendants 

the court refused to give leave· to defend, " 

(6) Section 14/3-4 commences as follows -

"Set-off and counterclaim - If the defence of set-off be 
raised, tbe defendant is entitled to unconditional leave to 
defend up to tbe amount of the set-off claimed, As to the 
defenoe of see 0.18,r,11, 

As to a counterclaim or set-off in proceedings 
tbe Crown or by the Crown see, 0,77,r,6, 

~be defence of set-off may be raised in of debt or 
damages, wbether tbe amount is asoertained or not and whether 
it is also added as a see 0,1 r,17, ~he 

principle is that the plaintiff sbould give credit for the 
amount of the set-off in his action the defendant and 
ought not to insist upon his claim witbout the set-off 
into aocount, "If there is a set-off at all, """ab claim goes 

the otber and either it or reduces it", 

A set-off may consist of a set-off of mutual or the 
setting up of matters of complaint wbiab, if establisbed, 
reduce or even extinguisb tbe claim, or tbe setting up of an 

set-off," 

(7) Later in the same section there is the 

"Moreover, where tbe defendant sets up a bans fide 
counterolaim out of the same -matter of tbe 
action, and connected witb the ground of defence, tbe order 
should not be for on the claim to <It of 
execution pending tbe trial of the counterolaim, but sbould 
be for unconditional to even if tbe defendant 
admits the wbo~e or part of tbe claim, In suob 

sucb admission is to be as being 
subject to tbe counterclaim, wbich migbt tben turn out to be 

in A~though a oounterc~aim is many 
pu~oses} s cross-claim, for tbe pu~oses of 0,14 it ought: to 
be treated as a defence.", 



- 8 -

Both Mr. Eves and Advocate Landick raised the matter of the 
length of the hear as being an indication that this was not an 
appropriate case for an Order under Rule 6A. It is true that the 
Defendants raised a number of different possible lines of defence. 
However, length of the hearing alone cannot be a decisive factor. 
In this lar case, a fair amount of time was wasted in 
fruitless att s on the part of the Defendants to obtain 
adjournments of the an inventive defendant 
can always raise a of lines of defence. The real 
is as to whether there is any substance whatsoever to those lines 
of defence and the tests in relation to whether or not 
summary judgment ou be given are those set out in the 
passages above and not the as to how long it takes 
for the ies to explain their lines of This is 
particularly so in a case such as this where the Defendants put in 
an inordinate number of repetitive affidavits. 

The Defendants have raised in their pleadings various 
allegations the Tourism Committee and its President during 
1989 and 1990, Senator John Rothwell, of oper conduct in 
relation to the enforced closure on mOre than one occasion of the 
Glendale Hotel. These lines of argument take various forms. One 
form is a claim that the wrongful actions of the Tourism Committee 
have made it ssible for the First Defendant to meet its 
obl ions. Mr. Eves claimed that the al 1 actions 
were breaches of the Convention on Human 

On page 11 of my decision in the case of 
(11 th Jersey 

Unreported I said -

"~he point in relation to the of from the 
vendor of the vehiole also doss not the Defendant. If a 
Plaintiff who had a right of action a Defendant had 
to wait until the Defendant could enforoe his 
against the ~hird then this would be manifestly unjust 
to the Plaintiff. I find it very hard to oonoeivB of any 
circumstanoes in which a judgment against a Defendant should 
be delayed the obtaining of an against the 
!rhird Party. " 

Inasmuch as any claim against the Tourism Committee or 
Senator Rothwell would be a type of Third claim, it falls 
within the terms of that paragraph of the L nand Medens 
Judgment and therefore cannot operate as a successful defence to 
this application. 

A second variation on the Tourism Committee theme was the 
submission by Mr. Eves that the behaviour cf the Tourism Committee 
had created an sible situation in which the ees given 
by the Seccnd, Third and Fourth Defendants could no longer 
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O<JB'CaLe. Although Mr. Eves did not mention the concept of 
frustration of the performance of the contract, this is 
the closest to what he was suggesting. However, this is not 
a matter of the performance of s of a contract which 
has been rendered impossible in some way, this is a matter of the 

of a debt and of the calling in of personal ees 
thereto. Therefore the co of frustration cannot 

possibly apply and this is not a tenable line of defence. 

The next associated line of was that the Plaintiff 
had failed tc its duties and responsibilities in order to 
assist the First Defendant in lobbying the Tourism Committee in 
order to prevent the hotel ses from being closed. When 
pressed on this point, Mr. Eves conceded that this was not a legal 

but a moral duty. Even if he had not conceded this point I 
would have come to the conclusion that there was no le 
here. In my view, a lender is not under a duty to assist 
the borrower in relation to the conduct of the borrower's business 
for that is a matter for the borrower. This was not a case of a 

but of a loan. 

Yet a further line of argument, was that the Plaintiff should 
have pursued the Tourism Committee in order to recover 

on behalf of the First Defendant and had not done so. Any 
right of action against the Tourism Committee is vested in the 
Defendants and not in the Plaintiff and I cannot see that the 
Plaintiff is under any 
Indeed, this argument is 
argument which I have rejected 
out in Lydan and Medens. 

to assist in the way suggested. 
related to the Third claim 

under the 

Thus none of the to any claim against the 
Tourism Committee have any validity as a defence to this action. 
If this had been an to strike out the parts of the 
defence to these arguments then I would have granted that 

I come next to a similar line of defence to that to 
the Tourism Committee. The Defendants claimed that 
of them had a valid claim in against the legal 
Bols Labesse to conveyancing work when the Glendale Hotel 
was purchased by share transfer. similar arguments to those 
put forward in relation to the Tourism Committee were advanced. 
These also fail for the same reasons. 

Mr. Eves al that due to the conditions imposed by the 
Tourism Committee for the of the Hotel in May 1990, the 
business of the First Defendant was conducted without 
his knowledge and without the knowledge of Mrs. Eves for four or 
five months during 1990. Again he advanced similar lines of 
argument to those advanced in relation to the Tourism Committee. 
These also fail for aely the same reasons. 
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I have quoted parts from sections 14 4/8 and /3-
4/9 of the 1993 White Book. Mr. Eves and Advocate Landick laid 
great stress upon the reference in the penultimate of 
section 14/3-4/9 to a situation where the ~laintiff's case tended 
to show that he had acted harshly and unconscionably and it is 
thought desirable that if he were to judgment at all it should 
be in the full 1 of pUblicity. Mr. Eves argued that the 
behaviour of the Tourism Committee had been harsh and 
unconscionable and therefore that there ought to be a full trial 
of this case in order that this might be in the full light 
of publ I have indicated that I would strike out 
any lines of defence relating to the Tourism Committee for the 
reasons set out above. I would mer oomment in pass that 
there was a deal of publicity in 1990 in relation to the 
closure of the Glendale Hotel by the Tourism Committee and that 
the Defendants have had every opportunity since tc bring a 
s e action in relation thereto. Mr. Eves also argued that 
the actions of the bank in seeking to higher interest rates 
than those which had originally been at a time when the 
First Defendant was in financial difficulties were harsh and 
unconscionable and ought to be exposed to the full light of 
publicity. There is a as to the rates 
of interest which were chargeable at different times and I will 
deal with that later in this Judgment. However, I cannot 
agree that this creates a situaticn in which it would not be right 
to grant summary judgment if summary j were 

At the hearing Mr. Eves raised a point in relation to an 
alleged survey report obtained by the Plaintiff before the 
Glendale Hotel was purchased. This point was not raised in 

and I am not sure that it was even raised in any of 
multiple affidavits filed in this case by the Defendants. 
However, nevertheless, as he and the Second Defendant were 

in person I allowed him to address me on the point. The 
Plaintiff that this was a valuation obtained for 
the purpose of det how much money shOUld be loaned on the 
security of the Hotel. Mr. Eves failed to satisfy me that there 
was remotely a defence here. 

Mr. Eves also raised the matter of an al indemnity 
insurance policy held by the Plaintiff. This was not raised in 
the defence and I do not think that it was raised 
in any of the multiple affidavits. His allegation was that the 
Plaintiff had insurance cover any loss by reason of the 
making of the loans. The Plaintiff that there was a 
policy limited to insuring the value of the pr 
dropping to less than the capital sum loaned. I am fully 
satisfied that such a policy as Mr. Eves has did not and 
could not possibly have existed. No insurance ccmpany would give 
such a open ended st interest. This 
line of defence also fails. 
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Mr. Eves referred me to a letter written on 27th November, 
1990 Mr. R.W. Morris On behalf of the Plaintiff to Mr. B.W. 
Marr on behalf of Bank plc in relation to 
for the distribution of the proceeds of sale of the Glendale Hotel 

the various creditors of the First Defendant. The first 
sentence of the third of that letter reads 

"As a consequence of these reductions, Hambros is to 
take a reduced sum from the sale proceeds of 000." 

Mr. Eves ur on me that this meant that Hambros was 
to reduce the debt owed to it by £20,000. In the context 

of that letter and of the surrounding circumstances it is 
clear that that is not the position. There had been a reduction 
in the sale ce due to some erns and storm 
damage and the Plaintiff was discussing with another secured 
creditor how much of their existing debt would be at this 
time out of the sale proceeds. 

Although, this point was not argued on behalf of the 
Defendants, I believe that I should mention in pas 
satisfied from the terms of the guarantees that the of the 
Plaintiff against the Defendants are not affected the fact that 
the First Defendant has been dissolved. 

I come now to the matter of the method of calculation ox any 
sum due under the guarantees. As 1 have mentioned above, 
the Plaintiff transferred overdue interest s to a current 
account on which it charged 10% above Hambros Bank base rate. 
Advocate Roscouet argued that this was normal practice. 
The Plaintiff has failed to satis the necessary test under Order 
14 that any interest charges above the levels agreed in the 
initial facility letters, that is to say -

(a) 2'/2% above Hambros Bank base rate on the loan of £550,000; 
and 

(b) 3'/2% above 
should be 

Hambros Bank base rate on the loan of £70,000; 
to any arrears of interest. 

I am satisfied that the bank is entitled under the terms of 
the loan in, the letters, to 

these lower rates of interest upon arrears of interest with 
quarterly rests and that such are contractual and could be 
embodied in an Order of the Court up to the date of 
thereox. 

As from the 1st nuarv, 1990 the bank raised the interest 
on the initial loans from those mentioned above to 

4% above Hambros Bank base rate. Again Advocate Roscouet 
that this was normal Again the bank has failed 
to satisfy the appropriate test under Order 14. There was 
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ent furnished that the First Defendant had agreed 
to this higher rate. It not for me to on a test of 
the balance of I whether this sum will be found to be 
due to the bank for that will rest with the final trial Court. 
However, I made my distaste clear to the Plaintiff at the 
in relation to the alleged normal banking practice of increasing 
the interest rate by a borrower who was 
to pay the interest due. 

Paragraph 2 of the s contained a so to the 
effect that the total amount recoverable under the ees 
would not exceed the initial al sum in addition to such 
further sum for interest on that amount, or on such less sum as 
may be due or owing, with half rests .....• The interest 
due under the loans is due on a basis of 3 mont rests rather 
than half rests. I therefore considered whether the amount 
of interest recoverable under the ought to be limited 
to interest calculated upon the basis of half rests rather 
than rly rests. I have come to the conclusion that this 
would not be an limitation. It is clear to me that 
the effect of the is to all liabilities of 
the First Defendant to the Plaintiff. The effect of that proviso 
appears to me to be to limit the total sum which might be 
due under the With the of a substantial sum 
from the proceeds of sale of Glendale Hotel, the total sum 
current due under the guarantees cannot be anywhere near 

the total sum due. 

The Defendants also raised certain s in relation to 
three items which had been debited to the First Defendant's 
account which were as follows -

the Sum of £250 for bank Cl1arGe,s; 
(b) the sum of £21q which was paid in October 1991 to the Parish 

of St. n; and 
(c) the sum of £6SQ.65 for advocates fees. 

Advocate Roscouet 
reasons -

ained that these were 

(a) that the bank were normal 

for the 

(b) that the payment to the Parish of St. Martin was 30% of the 
amount which were and 

(c) that the legal costs related to research in relation to a 
claim Messrs. Bois Labesse. 

The Defendants denied that these had been debited. 

The Plaintiffs have failed to test in 
relation to an application for summary in relation to all 
three of these deductions. I have serious doubts by reason of the 
apparently arbitrary increase in the rates of interest, as to the 
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of the bank s of £250. I have serious doubts as to 
whether it was e that the Parish of St. Martin be 
30% of claim so long after the original sale, It is 
the Plaintiff's case that unsecured creditors were paid 30% of 
their claims in order to prevent them from for a 
within ten after the pass of the contract of sale of the 
Glendale Hotel. Advocate Roscouet indicated that the Parish had 
not been willing to accept a payment of only 30% but had wanted to 
be paid in full. If that were so, then it would appear to me that 
there was no contract between the First Defendant and the Parish 
and that once the ten day had ed from the of 
the contract there was no reason to make a payment to the Parish 
in to the payment of interest due to the Plaintiff. 

Advocate Roscouet submitted that the legal costs were 
incurred in relation to exploring as to whether or not there was a 

of Bois Labesse. I am left with some doubts 
on a number of issues in relation to the costs. Firstly, it 
is not completely clear as to whether these were incurred in 
relation to advice as to whether the Plaintiff had a of 
action against Bois I,abesse Or as to whether the First Defendant 
had a right of action against Bois Labesse. Even if they relate 
to the latter there is some doubt as to whether Or not this sum 
could be debited to the First Defendant's account. 

Mr. Eves also alleged that the amount of £3,050 which had 
been credited to the First Defendant's account by virtue of an 
insurance claim was not as as it ought to be. I cannot see 
how this can be a sustainable claim way of a defence to the 
action. If the insurance company has not paid as much as it ought 
to pay then that would be a matter for the First Defendant to 
pursue the insurance company and not a matter between the 
plaintiff and the First Defendant. In any event, the First 
Defendant must have to the settlement or else the insurance 
company would not have made a 

Section 14/3-4/13 which I have quoted above refers to the 
in relation to a counterclaim. Mr. Eves has sought to 

bring a counterclaim the Plaintiff. However, all of the 
matters which are mentioned in the counterclaim were also raised 
as defences. If do not suffice as defences then they cannot, 
as a counterclaim, serve to prevent an Order being made under Rule 
6A as all of these matters were related to the debt. 

f I have come to the conclusion that there is no 
defence on behalf of the Second and Third Defendants 

other than in relation to aspects of the claim which are 
mentioned above. It is a simple matter of arithmetical 
calculation to correct the interest rates to those which ought to 
have been and to remove the debits which ought not to have 
been debited and I have done this. I have oalculated interest due 
on each of the two debts and where this was overdue I have 
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calculated further interest thereon at the same rate of interest 
as the original 
loan bear 

Thus arrears of interest on the £550,000 
at 2'/2% interest above Hambros Bank base rate 

and arrears of interest on the £70,000 loan bear interest at 
interest above Hambros Bank base rate, Where payments have been 
made I have first credited these to the arrears of interest on the 
£70,000 loan and thereafter to the arrears of interest on the 
£550,000 loan thus the First, Second and Third Defendants 
in the best possible I have also excluded the debits in 
relation to which 1 have doubts. As from the date of the 
of the of sale of the Hotel, I have calculated all 
interest above Hambros Bank base rate from time to time 
with erly rests. The f s up to and including 30th 
S ember, 1992 come to £35,OUO capital £67,291.57 of 
accumulated interest. 

Thus I am summary nt against the Second and 
Third Defendants for the SUm of £102,291.57 due up to 30th 
S , 1992 with continuing interest thereon at 21 /,% above 
Hambros Bank base rate from time to time with rests at 
the end of each er of a year. I am also granting permission 
to sell in relation to those s. I will need to be 
addressed on the matter of any arrest on wages as against the 
Third Defendant and on the matter of costs. 

I turn now to the additional lines of defence which are 
available to the Fourth Defendant, Mrs. Eves, who waS 
by Advocate Landick. Neither of these two lines of defence were 
available to the Second and Third Defendants. 

Although the first loan of £550,000 was made to the First 
Defendant on 27th ,1988 and s were executed in May 
19BB on behalf of the Second and Third Defendants, Mrs. Eves was 
not well enough at that time tc execute any guarantee. 
Her ee was executed on 25th , 1988 and was 
witnessed by Mrs. Linda Wil1iams a Jersey solicitor and a partner 
of Messrs. Bois Labesse. A second guarantee to the second loan of 
£70,000 was by Mr. and Mrs. Eves on 20th April, 1989 and at 
the same time they both s a document which stated -

"This Guarantee is given without udice to the Guarantee 
in the sum of £550,000 executed in the Bank's favour by Mr. 
D. Eves dated 27th May, 198 and a Guarantee in the sum of 
£550,000 executed by Mrs. H.M. Eves dated 25th August, 1988." 

That document bears the witnes of Advocate B.E. 
and the date 19th ,1999. Advocate Troy has also written 

in his own handwriting the 

"The adjoining tures were confirmed to me on 19th May, 
1989 as those of the Guarantors. The cations of 
the guarantee were explained to Mrs. Eves." 
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On 2nd June, 1989, Mr. and Mrs. Eves signed a further 
guarantee in the sum of £35,000 and this was witnessed by two 
individuals neither of whom were s and whom r believe to 
have been officials of the Plaintiff. That guarantee had the 

words endorsed on it -

"This Guarantee was given 
Registrations executed 

without udice to any 
us in favour of Hambros Bank 

Limited. " 

I would mention in pas that the purpose of the third 
was in relation to a of the security structure of 

the loans under which the charge cf £70,000 on the Hotel 
was by a £35,000 charge on the Hotel and a £35,000 
charge on realty belonging to Mr. Mrs. Eves. 
Mrs. Eves' first additional line of defence is that she suffered 
from mental illness at various times and was not well enough to 
understand what she was s In her affidavit in support of 
her case, she has stated that the terms of the documents 
were not properly explained to her. The plaintiff's Assistant 

on the other hand, has stated in the affidavit in support 
of its case, that in the case of both the first two guarantees, it 
insisted that they be witnessed lawyers of Mrs. Eves' 
choice so that she would be y advised. On 9th , 1988 
the Plaintiff wrote to Mrs. ~lilliams indicating that it 
that Mrs. Eves execute a under advice as of 
the security s for the first loan of £550,000. On 1st 

t 1988 Mrs. Wi11iams wrote back to the bank and stated -

ffI am therefore eased to return the three forms of 
duly signed by Mrs. Eves in my presence after I had 

explained to her the general tenor and purport of the 
commitment undertaken " 

I am also bound to ask 
Eves did not understand the 

a second and a third 
back to the original 

Advocate Landick also 
letter dated 15th 

loan of £550,000. 

myself the question as to 
first guarantee, she then 

in both of which 

t if Mrs. 
proceeded to 
she referred 

referred me to the terms of the first 
~~'~~~, 1988 in relation to the original 

11(g) thereof stated -

"In the interests of all part we Mrs. H.M. Eves 
to obtain proper and separate legal advice as to the 

ioations of the commitment being undertaken and the 
security documentation to be completed. Detailed 
confirmation from the solicitor oonsulted is to be forwarded 

to the Bank . .. 
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Advocate that clause ll(g) was upon 
the Plaintiff to the effect that the Plaintiff was effectively 
contract that Mrs, Eves should obtain such advice. He 
that as she had not received such advice then the guarantees 
should be void, 

This line of is but totally la in 
merit, It is abundantly clear to me that section 11 of the 
agreement relates to documents and other matters which the 
Plaintiff required as conditions of the making of the loan. 
Section ll(g) says that something is and that can be 

the Plaintiff. 

As far as the execution of the is concerned I have 
absolutely no doubt that Mrs. Eves knew what she was It is 

unrealistic to claim that two sets of lawyers failed to 
advise her I have received no evidence whatsoever that 
she was still unwell in 1988. However, even if I had had 
some doubts on point, I would still have found her 
for the further reason. Even if she were not properly 
advised, the Plaintiff could not possibly know about this because 
of the letters and the endorsement written by the rS. The 
Plaintiff must therefore be entitled to upon the documents 
whiCh have been executed as giving rise to a contract in their 

and obvious terms. To hold otherwise would mean that any 
lender would have to obtain an affidavit from a lawyer as to what 
they had done and a certificate from a doctor as to the fitness of 
a 
is 

to execute a document, before 
ridioulous, 

could proceed and this 

The second line of argument which was forward 
Landick on behalf of Mrs. Eves related to the 

Advocate 
which 

were made around the time of the sale of the Hotel. It was 
conoeded on behalf of the Second and Third Defendants that the 
First Defendant had to certain Furthermore, 
the Plaintiffs to me a letter dated 21st November, 1990 
signed by the Third Defendant on behalf of the First Defendant in 
which it gave authority in relation to those arrangements. 

The amounted to this -

the First Defendant was by that time effectively 
altho it owned the Glendale Hotel and the contents 
thereof; 

(b) the Plaintiff and the First Defendant d come to the 
conolusion that the best way of obtaining a proper for 
the Hotel was for it to be sold with its ex contents 
and there was a prospective purchaser; 

(c) the Plaintiff and the First Defendant were concerned that if 
a contract of sale were to be then anyone of 
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the many unsecured creditors 
on the next Friday thus 

seek to a 
aside the transaction; 

(d) were also concerned that if there were to be a e 
and if the movable contents of the Hotel were to be sold then 
the remaining realty, stripped of its contents, could not 
pas fetch anything like the that would be fetched 
as a ccncern with contents; 

(e) there were discussions and correspondence between the 
creditors to which the First Defendant was a party and which 
were to the knowledge of the Second and Third Defendants and 
this led to a agreement under which the unsecured 
creditors were to reoeive 30% of their olaims and the secured 
creditors were to receive various proportions of their claims 
at that time. 

Mrs. Eves claims that she was 
did not know about these arrangements. 

unwell at that time and 
She claims that the 

Plaintiff, who was co-ordinating these arrEln!,eluents, should have 
relied upon its own se way of s for the sum of 
£585,000 plus interest and should not have received as little as 
the sum of £665,539.83 out of the of the sale which it 
actually received. Mrs. Eves, through Advocate Landick, is 
effect that the bank acted in such a way as to cause 
the sum due under the guarantee to not be diminished as much as 
possible and this to her 

I have calculated that if the correct interest formula had 
been up to that time then at 11th December, 1990 the 
arrears of interest due on all the loans would have been 
£138,031.67, although this would have included arrears of interest 
on the £70,000 second loan and not just on the £35,000 which was 
charged on the Hotel. 

Advocate Landick laid great stress on a paragraph 
from section 14/3-4/8 which I have quoted but which I will 
now repeat -

"In an actiOll by a bank claiming to recover sums due under a 
guarantee of a company's the 
guarantors, who were directors of the company, tbat the 
receiver the bank under a debenture issued by 
the oompany was guilty of negligence in realiaing the 
oompany's stock at a gross undervalue because the sale bad 
been held at the wrong and had been 
advertised and poorly organised and that the bank bad 
interfered with the oonduot o£ the raised 
triable issues and the de£endants were ntitled to 
u.t1conditional leave to defend. .. Bank v. 
Walker ,{1.982}lW.L.R. 1.41.0i{1.98213 All liLR. 938,e.A.)." 
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Advocate Landick argued that this case was similar to 
Standard Chartered v. Walker. However, there are clear 
differences here. there is no indication that 
the Hotel was sold for less than its full value. Secondly, there 
is every reason to believe that the Plaintiff and the First 
Defendant were trying to maximise the sale of the 
Thirdly, although the Plaintiff was assis 
this, the ultimate decision to sell and to agree to pay certain 
dividends to unsecured creditors was made and agreed to by the 
First Defendant. 

In addition to this there are certain of the forms 
of which are relevant. All the are 
in a standard form sub ct to additional words being added in 
relation to any previous ees. I am now to quote 
various relevant of the standard form of ee -

"4. For all purposes of the of the to 
you under this Guarantee (including in particular 
without prejudice to the genera1i of the for 
all purposes the liability of the undersigned for 
interest) every sum of money which may now be or which 
hereafter may from time to time become due or owing to 
you as aforesaid by the ?rin shall be deemed to 
continue due and owing to you by the 1 until the 
same shall be actually to you the 
bankruptcy or winding up of the Principal Or any other 
event whatever and in caSe of the death of the 
all sums which would have been due Or as aforesaid 
to you by the if the had lived until 
the time at which you shall receive actual notice of his 
death shall for all purposes of this Guarantee be deemed 
included in the monies due and owing to you the 

9. Any admission or acknowl t in writing by the 
Prin or any person on behalf of the of 
the amount of the indebtedness of the Prin or 
otherwise in relation the s t matter of this 
Guarantee or any judgment or award obtained you 

the Prin or proof by you in Bankruptcy or 
v/inding Up which is admitted or any statement 

of account furnished by you the correctness of which is 
by anyone 01 your Directors or Mana~ers shall 

be binding and conclusive on the 

11. In the event of the cy or insolvency of the 
Prin 1 or of his entering into a composition or 

with his creditors or if the is a 
company socie or corporation in the event of the 
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Prin going into 11 tion or being wound up or 
reconstructed or making any arrangement with their 
creditors any dividends or payments which you may 
receive from the or his estate or any other 
person shall be taken and ed as payments in gross 
and shall not prejudice your right to recover from the 
undersi to the full extent of this Guarantee the 
ultimate balance which after the rece t of such 
dividends or payments may remain 0 to you by the 

R 

All three of these sections of the guarantee which are quoted 
above are clear to me to be highly relevant. They are saying 
simply that any monies which are not repaid the First Defendant 
must be repaid by the Guarantors. 

I have absolutely no doubts 
upon Mrs. Eves and I 
under the terms of the 

that the Guarantee is binding 
have absolutely no doubts that 

Mrs. Eves remains liable to the 
Plaintiff in ly the same amounts as the Second and Third 
Defendants. Accordingly, I also Judgment her with 

to sell in the sums mentioned above and will need to be 
addressed on the matters of an arrest of wages and costs. 

Finally, although the Defendants raised many possible lines 
of defence at the end of the I have found that there was 
absolut no merit in any of these lines of defence. all 
individually and all collectively fall short of the test 
in order for me to grant leave to defend. 

Leave to defend is, however, 
Plaintiff's claim. 

for the balance of the 
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