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JUDGMENT 

I P c:9<ts . 

THlI: BAILIFF: This is an appeal Limited from the 
decisicn of the Deputy Judicial Greffier of 11th May, 1993, in 
which - from a minor matter - he disallowed the costs of 

solicitors and counsel who were, as he put it, 
with the action. 

out the detailed to this I need not set 
because each party 
arose from the judgment 

that the Deputy Greffier'S decision 
of the Court of 31st 1992. 

Minories Finance Limited had by summons to strike out 
the Plaintiff's Order of Justice and amended Order of Justice. 
Both counsel had been instructed by ish Solicitors but after 
the original Order of Justice had been served and the Answer 

the Defendant summons to out the Order of 
Justice. 

The Plaintiff filed a and requested further and better 
At that stage it became clear to those instructing 

from d that the Order of Justice required considerable 



amendment so as to take into account the of the 
in Law, and a senior Junior settled these amendments which 
were into the Order of Justice by consent. Difficult 
matters of substantive English Law were involved and in due course 
will fall to be decided in the main action. 

On 31st March, 1992, the Royal Court declined to strike out 
both Orders of Justice. I was told that solicItors and 
counsel on both sides were at that 

After giving the reasons for its decision, the Court, 
to the Act of Court, condemned the Defendant to pay to 

the Plaintiff the costs of the application and of the 
on 9th 1991. 

The decision of the JUdicial from one 
minor matter relat to incidental costs, was defended Mr. 
Dessain on two main First, the Order of the Court 
did not and could not include English lawyers' coets, and 
secondly, even if it the Judicial Greffier'S decision 
to disallow them was right. 

Both counsel ac d that the Court's Order meant taxed 
costs on a and scale. We have not here moved to the 

scales of a standard and an indemnity rate, although our 
Courts do on occasion make orders for full indemnity costs, for 
example, where a divorced wife has to bring an action for 
maintenance. 

Rule 9/7(1) of the Royal Court Rules, 1992, governs the 
Greffier's power to tax costs. That Rule is as follows: 

(a) the 
any 

of or arising out of aDY cause or matter in 
of the court:; 

(b) any other oosts the tazation or whioh is directed by 
order or t:he oourt". 

The first I should say is that the words in 
(a) refer to a matter in any division of the court and in 
paragraph Cb) to any other costs. Mr. Dessain has suggested that 
because the Royal Court on 31st March, 1992, did not 
order that the costs of the English lawyers should be such 
costs would come under (b); it was not open to the 
Greffier to tax them even if he had so wished. I cannot find 
myself in a with Mr. Dessain. It seems to me that the 
costs of the English solicitors arise out of any cause or 
matter in any divi of the court. Whether they should be 
allowed and paid on taxation is a matter that r have to decide. 

I 
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Powers under the above Rule are wide and to the 
Greffier an unlimited discretion. But neither the soale to be 
applied nor the matters the Greffier should take into account have 
been laid nor indeed by the Court. the 

[1983J J.J. 43; and [1984J J.J. 81 
C.of.A.) . 

The question 
the costs of 

whether the Court's Order should include 
was not raised before the Court, but 

that in my Mr. Michel from rai it 
now~ 

The issue of oosts was fully argued in after the 
as it was in the case of 

[1990J J.L.R. 136. (1959-63) T.D. 74 the 
of the costs of En was raised dUI and 
formed of the reisons for the Court's decision. Even if the 
costs of English lawyers should be allowed the Court of in 

(1989) J.L.R. 1 C.of.A., 
with some 

those matters upon which their advice and assistance is 

In my view it is not necessary for the Court costs 
to distinguish between particular sorts of costs. That is a 
matter for the Judicial Greffier. (I should add that the Bailiff 
alone has power to award oosts under Artiole 13/1 of the 
~~~~~'~~LL~~~~~Cl' but the Act of Court refers to the award 
by the Court its If, therefore, I am and the Royal 
Court Order of 31st Maroh, 1992, oan include English 
oosts, was the Greffier xi to exclude them in 
this case? 

Mr. Dessain pointed out, 
before the Court in March, 1992, 

e , that the issue 
was that of striking out, and 

that the passage in the with the which 
should was short and referred only to Jersey oases. 

Mr. Michel submitted that, taken as a whole, the judgment 
contains a fair of cases and it is clear to me, 
from the list of authorities cited before the Court, that 
there is reference to a number of English authorities as 
well as, of course, a quantity of cases and authors. 

It is fair to add nevertheless that once 
of law have been incorporated into the Law of 
statute or decisions of this Court, they become 
just as as our law. But those 

whether by 
of our Law 

themselves undergo changes in England and such may have to 
be examined and discussed in actions in Jersey, and 
therefore the as of English solioitors and counsel may in 

cases be proper. 



In this case the Jersey proceedings followed lit in 
after the insolvency of Johnson Mathey Bankers and, 

without facetious, Our may be said to be the 
branch of that Hence it was natural for 

lawyers to be concerned from the beginning. I should add 
that the position would have been the same if the pr 

ion had been in France or Spain, or any other fore 
court's ion which for the purposes includes the 

ah Courts notwithstanding that for the purposes of certain 
statutes the Royal Court is, as indeed we have always 

claimed to a British Court. 

I find that the matters before the Royal Court on the 
striking out were such that it cannot be asserted with 
confidence that it was not proper for counsel to be assisted by 

solicitors or English counsel both in the of 
the case and in the s to be advanced. They were 

for the action but to advise on 
pOl-neS of sh Law when were 

cases of Clore and Rahman show that whilst 
in the Crane case, namely that the costs of 

not be allowed in what may be called matters 
of pure Law, matters of English Law, or of any law, 
whioh have to be considered even in the conteKt of a case, 
may let in the costs of sh 

In (1990) J.L.R. 136 the Court 
considered the Crane and Clare cases and said this at p.142: 

"Notwi tbstanding tbe fact tbat the Court of Appeal: did not 
express a view ... " (that was in "on the question 

in some cases, it would be to 
distinguisb tbe Crane case and to allow tbe oosts of nOn-

where of internat;!ona.l .law 
and of foreign law are principa.l matters in dispute, tbe 
court lIas no hesitation in so in this case. 
The deve.lopment of this Island in tbe ~herB of its finance 
indust.rv and the of servioes bas made it inevitab.le 
tbat tbe Court sbou.ld look at and oonsider otber systems of 
law. This was an international matter. Matters of Labanese 
law were raised. They were rsised as matters of fact in 
versey but to prove or those facts the was 
obliged to obtain the Lobanese advice". (I 

interpolate here, that is exactly the argument Mr. Michel 
advanced in course of s in relation to 
English Law) "Difficult questions of conflict arose and in 
the view of the Court it was that tbe 
plaintiff sbould have sought advioe from leading English 
solicitors and counsel as well aB from the Lebanese and 
Moslem ls"'C}'srs that, having she should be entitled 

I 
I 

i 
I 
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to recover those ccsts as we~~ as the costs incurred her 
in 

It seems clear also that the Judicial Greffier has been 
inclined to 
example in 
October, 199~1~)~:~e;~~~~n:~~t;~--~~~~~~~~~~~~~~ 
pr , in my opinion, which he follows in taxation 
in the case 
J.L.R. 179. 

of [1990] 
The headnote to that case is as follows: 

"'PP"·.L.Lants 
ro~~cw~n'g a successfu~ 

for the taxation of costs awarded 
to the Roya~ Court. 

!!."he submitted that since the of 
current Rules cf the Court may legitimately 
be in it followed that they should be awarded 
all those costs they had "reasonably incurred" in tbe 

that being the of taxation 
under 0.62, r.12; and (b) even if the 1985.Rules 
were and the award of taxed costs meant the award 
of costs On a ",,,,r,,,'v and basis which, under 0.62, r.28 
of the ~985 ".u,.<e.l, covered those costs 
for the attainment of justice," it: fo:l~owed t.bat 
nonetheless be awarded those costs 
since the word 
possible. 

should be construed as widely as 

!!."he submitted in that since tbe 
Courts were bound the 1985 practice, it followed 
that taxed costs meant costs awarded on a party and party 

and (b) since under O. r.28, costs awarded on that 
basis were less generous tban 
incurred" oasts to be awarded on the cOllllllOn fund basis, it 
fol~owed that the word "necessary" should be construed 
narrow~y and that the respondent should be ordered to pay 

those costs wbich were stri necessary to the 
appe~lant's conduct of the litigation. 

ruling On the basis of the taxation: 
Since law bad a ed the En of 
taxation which existed in it followed that the test to 
be in oosts was the and 
i.e. the cost$ 
-,u'n:~,c,.. H rile 

I 
and 

tbe 
in the 
interests of 
test ",as not 
lower 

"necessary or proper for the attainment of 
word added to tbe word 
should be detezroined in an individual case 

of a sensible solicitor conSidering 
what was reasonable in t.be 

client. Although the of the 
~ogEI~Jle,r clear, it seemed ~ikely to yield a 

taxation on the current test of the 
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common fund basis of "a reaaonab~e amount :in 
costs reasonab~y .incurred". 

In my view the attainment of justice in the 

or al~ 

between 
in this oase does not the of advice 
solicitors and counsel. Although it is true that the 

words used by the Judicial Greffier in the case are limited 
the range of the 

that advice was not 
to legal advioe, nevertheless 
matters here, it is difficult to see that 

obtained. 

Whether it was neoessary for those solicitors and counsel to 
be present all the time if at all at the out will 
of ccurse be a matter for the Judicial Greffier to decide. 

In the course of yesterday's however, Mr. DeSSSlI.l f 

quite rightly, put before me the results of finding as I 
have now done. He asked what scale the Greffier would apply if he 
taxed the sh Sf costs and where he would tu~n fo~ 
assistance. Would he for , the English 

or would he apply the same scale that we use as it was in 
19957 That, it seems to me, is a matter for the Greffier, he 
should be able to obtain he f~om the appropriate Maste~ in 

on this matter and I do not think it is necessary for me 
to go into it at this time. 

Acco~dingly, I allow the 
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