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COURT OF AFFEAT lj7(:)

10th December, 1583.

Befors: The Bailiff, Single Judge.
Between: GM : Appellsnt
And: LM Respondant

Application by the Appellant: (1) under Rule
12(1) of the Court of Appeal (Civl|) (Jeraey)
Rules, 1984, tor leave to adducs further
evidence; and (2) for an order that the
Respondent pay the costs ot and incldental to
this epplication.

The Appellant on him own behalf,
Advocats N.F. Journeaux for the Reapondant.

JUDGMENT

THE BAILIFF: This is an application by the appellant, (M

;, for fresh evidence to be admitted before the I
Court of Appeal, when it sits to hear his appeal from a Judgment |

of the Royal Court of 12th November, 1992,

The principles in relation to the admission of fresh evidence
in the Court of Appeal were examined in Hacon -v- Godel & Anor,
(27th October,1989) Jersey Unreported; (1989) J.L.R. N, 4, when
the Court referred to a Court of Appeal case heard in Guernsey,
Kirk —v—- Blackwell (31lst October, 1986) Guernsey Court of Appeal
which, for the purposea of this application, can be taken to have

been consldering similar law to ours. There, the Court referred
to an extract from 4 Halsbury 37 at p.393, quoting Ladd -v- }Z
Marshall (1954) 1 WLR 1488; (1954) 3 A1l ER 745 C.A. which has |¢
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been approved later and which laid down three conditions which
must be satisfied before evidence can be received:

n¢1) it muat be shown that tha evidence couwld not have been

obtained with ressonable diligencs for use at the trial; (2)
the evidence must be such that, if given, it would probably
bave an jmportant influenos on the reault of the case,
although it need not be decisive; and (3) the evidence must
be apparently credible although it need not be
incontrovestible”,

To those rules there are a number of exceptions which are
referred to in the White Book in O, 59 r 10/9 as follows:

"Bxceptional vcagdes where the Ladd -v- Marghall conditions do
not apply, or apply in a modified form.

The third of those exceptions or quasl exceptions is thig:

"Appeals involviag the welfire of minor children, The Court
will, howavar, admit fresh evidence wkich does not satisfy
the Ladd -v- Marshall conditions in such casges only if the
welfara of the minor requirss it".

Furthermore, the case of G -v~- G (1985) 2 All ER 225, decided
it 18 true before the Guernsey case in 1986, has further
qualifications to be found at page 230 of the Judgment of Lord
Fraser of Tullybelton, as follows:

"ddditional avidence desaling with events that have ocaurred
gince the hearing in tha court below i3 readily admitted,

espacially in custody cases where the relevant circumstances

may change dramatically in a short period of tima. But it
mugt be a matter for the discretion of the court in each cage
to decide whethar the additional evidence whick it is asked

to look at is likely to be useful or anot and to reject it if

it considars it unlikely to be s0".

It 18 in accordance with those principles that I have
congsidered the matters now sought to be admitted by way of fresh
evidence by the appellant.

The appellant has filed two Affidavits; the first with bhis
bundle lodged in advance of today’s hearing: the second he put in
in Court today. 1In his original Affidavit there were appllications
to adduce two items of evidence, namely the school attendance

records for ) ' and the appellant’s daily
notes of his movemants and the events occurring in the matrimonial
home between 2nd February, 1992 and 24th April, 1993. Thoseé two
applications have now been withdrawn from the second Affidavit put
in this morning leaving a number of other applications to which I
shall now turn. ’



The first of these is an application to hear evidence from
Mrs. (- the former wife of Mr, B who, the
appellant gays, had co-habited with the respondent =since early
January, 1993, and has now married the respondent, It is
suggested that an adulterous relationship had existed with Mr.
C  during 1992, without the knowledge of Mrs. C or the
appellant. That evidence would show that the respondent deceived
the Royal Court over that relationship by having denled it at the
end of QOctober, 1992,

Howevaer, that relationship is mentioned in the Judgment of
the Royal Court (12th November, 1892) Jersey Unreported, although
Mr, < is not named. At page 13 of the Judgement the Court
says, referring to the evidence of :

" Begides he claims that the wife now has a new admirer.

When this was put to the wifa in her evidence in chief, she
stated that this allegation was rubbish and not true, though
shea did hope to find somebody else in the future, It had
not, she added, been such of a marriage.

Ne muet say at once, that insofar as concerns the proceedings
now beforea us, the casa of one parant is either battar or
worse in this regard than that of the other."

Therefore, that matter was very much in the mind of the Court
below. The issue before the Court was the question of custody:
naturally the behaviour of the parties was relevant, but the
paramount interest had to be that of the children. The appellant
now seeks leave of this Court with myself sitting as a single
Judge to adduce the evidence of Mxs, I,

In my. opinion, that wonld not add anything useful to what was
already before the Court below; it is not something which arose
after the hearing below that would be relevant to the lssue of
whether the custody of the children should be the appellant’s or
the respondent’s and therefore the application to adduce this
evidence is refused.

The second item of evidence 1t i1s sought to adduce 1s an
unpaid dentistfs bill of £90, which, it is said, contradicts the
respondents evidence that she had in fact disclosed all her
outstanding debts. It is a small amount and I do not consider it
would be helpful to the Court of Appeal and therefore that
application is also refused.

The next application is to adduce evidence of a book maker’s

makers account to indicate that GM far from throwing

monay away unnecessarily by gambling, was making a small profit
during the relevant time, thus indicating that he was not
irresponsible towards his family,. The point which emerges
clearly from the Judgement of the Court below is that they were
concerned not 80 much with the amount of the gambling buvt that it
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was taking place at all, and it was the principle of the _

GM's gambling which concerned the Court. Again, I do not
think that that is a matter that could be usefully put to the
Court of Appeal, The application to adduce this evidence is
refusged.

‘The next application concerns an Affidavit of Mr., H

te whom a loan of £1,300 had been made by the appellant, through
his company, The reasons for
that loan are irrelevant. The Court below found that lending
money at all in the circumstances in which the family then was,
was misguided, and I do not think the reasons for making it are
particularly relevant and would not be useful to the Court of
Appeal. Again, that application 18 refused.

Next, we have an application to admit evidence, either from
the company owing or from the captain of the cruise liner the
Sala B on which the parties went on honeymoon. In her
evidence, the respondent suggested that the appellant spent about
two~thirds of his time gambling on the gaming machines on board.
The evidence it 1s sought to adduce by the appellant would suggest
that, beécause these machines were locked up for part of the time
it would not have been possibkle for GM te spend so much
time gambling on them. This is really a matter de minimis. The
question was not the amount of time, but whether indeed he was
gambling at all. Again, that is a matter which the Royal Court
considered adequately and is not a matter which could be of
assistance to the Court of Appeal,

The next applications are linked together in some way. The
history of this action is to some extent irrelevant; but it must
be remembered that the appellant is appealing against a Judgement
of the Royal Court in relation to the custody of the Children
which has been fully argued. There were earlier proceedings in
relation to an interim injunction which had been imposed by myself
in the Royal Court, relating to the care and control of the
children,

There was a long hearing during the months of November,
December and part of Janvary, 19%91-1992, at the end of which the
Court made a ruling concerning the question of the children,

The Court gave a short Judgement but reserved its reasons for
later. Unhappily, because of matters which it is not necassary
for me to go into now, the reasoned Judgment was never delivered.
Some short notes, made by one of the Jurats who was sitting, have
been supplied to the appellant, after he wrote to me to obtain
them. The appellant also submitted to me a list of guestions
which he wished the Jurats to consider, which again, wezre put to
the Jurats at hils request, and they have informed me and have so
certified in writing that they consider there is nothing that they
would wish to add to what has been previously disclosed,



The appellant also seeks the notes of the presiding Judge,
the then Deputy Bailiff, in respect of the injunction hearing. I
do not think that is a matter which would be of any assistance.

That application is linked to the appellant’s further
application that I should order that the transcript of the
injunction hearing be made available, Again, he is not specific
as to what parts of the transcript he would require and, I repeat,
becaugse the appeal is against the finding of this Court in
November, 1992 and not against the injunction proceedings, I do
not think that those are matters which I c¢an order to be produced
for the Court of Appeal, although I appreciate that the argument
is that in the injunctive proceedings, evidence was given which
was contradicted later.

The next application relates to an Affidavit of Means, sworn
by the respondent on 21st September, 1993. This 1s a matter
which arose subsequently to the Judgment under appeal, and the
reason the appellant advances for the production of that Affidavit
is that it would show that the respondent acted irresponsibly in
allowing herself to fall pregnant to her present husband before he
was divorced and before they were married. I think that is a
matter bearing on the wife’s hehaviour after the Judgment that I
should allow in, and accordingly it will be allowed in, with
liberty to the respondent to file & counter Affidavit.

The next application concerns some greeting cards which were
sent by 4M aad (M to each other in 1988. The appellant
contends that he had a normal loving relationship with his then
wife until the middle of 1989, which the respondent denies. I do
not think that that is something which arose after the hearing; it
ls a matter which could have been available at the earlier
hearing, and accordingly I disallow that application.

M also asks to be allawed to submit a monthly budget
of account which, he suggests, would show that his income was
fully committed and properly controlled at the time and that there
was no income available to him to be a spendthrift, which the
Court suggested he was. Again, I do not think that that is a
matter which has arisen ex post facto and it will not be allowed.

The remaining two applications can be summed up in this way:
the appellant wishes to suggest, by producing documentary
evidence, that after the last hearing on 30th October, 1992, the
respondent, in the words of his Affidavit, "has continuved in a
vindictive and unreasonable manner towards the plaintiff hy
attempting to make him bankrupt when there was clearly no
financial benefit in so doing and by refusing him access to his
children on Christmas Day and New Year’s Day, and both these
actions without regard to the neadsg of the c¢children”. There is
also a suggestion that the respondent’s present husband had been
acting in an offensive manner to the appellant and the children

—

and had used unnecessary force in reprimanding “J,




To my mind, both these matters could be looked into by a
fresh report from the Children’s Officer and accordingly I will
order that such a report be prepared in time for the hearing by
the Court of Appeal when these allegations will be examined by the
officer concerned and he will place his report before the Court of

Appeal.
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