ROYAYL, COURT
{Matrimonial Caunmes Division) 1

2nd Februsry, 1994 >

Before: 'The Deputy Bailiff, and
Jurats Coutanche and Grushy

Hetwsen: Q : ioner

And: v o | Res n

Applicatian by tha Respondent In accardancs with the provisions of Articio 32 of the

Matrimonlsl Causeg (Jergey) Law, 1949, to vary the mainlenanco Ordar mage by the
Greffler Substitite on 3rd Dasember, 1692,

Application by the Petitianer for malnienance payments to be made by Bankers’
Ordar Into the Petitienst’s Bank Account,

Advooate P.C. Harrle for the Petitioner.
Mvooate A.FP. Roscoust foxr the Respondant.

JUDGMENT

THE DEPUTY BAILIFF: On 22nd July, 1985, the Court pronounced a decree
nigli in this cause and the dacree was made ahsolute on 17th
September, 1985,

The Court ordersd the Respondent to pay maintenance to the
Petitioner for herself and for the two minor children of the
marriage, C - born 4in 19280, and |

., born in 1982, untl) each of them had
reached the age of 16 years, or until further Oxder. It appears
that very little of this maintenance was in fact paid.

On 3rd December, 1992, the matter came bafore the Greffier
Substitute who made an Order by consent that the Respondent should
pay maintenance for the Petitioner at the rate of £10 psr week
during their Jjoint lives, or until further Order, and should pay
maintanance for aach of the children of the marriage, C

and .:j) , at the rate of
£15 per week each until each of the children had reached the age
of 16 years or until further Order,
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That does not appear £o0 tha Court to be a satisfactory
explanation for stopping the payment of malntenance altogether,

We note with ragret that the Respondent appears to have no
relationship with either of the children of his first marriage but
that is obviously not a matter for us, What iz a matter for us is

that the Respondent has a continuing obligation to maintain his
first family,

. We were referred to a further passage from Jackscn’s

Matrimonis) Finance and Taxation, paragraph 43, p.106, which we
have found helpful:

"Remarriage by & person against whom an order for paricdioal
paymants has baen naclea does not tezminate the order or of
itself antitle that pazrty to a redustion in the amount
ordered. The matter is often cornsidered from the point of
view, in & =mense, of the second spouse, the after-taken wife.
On genaral principle, s spouse must on marriags be presumed
to take the other spouse subject to all existing
sncumbrancas, whethar known or not; for example, there may ba
a charge upon proparty, or an allment which impairs earning
capacity or an obligation to suppoert tha wife or child of a
prior dissolved marriage. Tha position as to the after-taken
wife, from the peint of viaw of tha husband’s finanolal
respongibility to her (and the children of their family),
walghed against his zesponsibility to his former wife and the
children of that family, ie often

'One of very great diffigulty.... The law baing as it is,
it 1y quite impossible for the courts to ignore the just
olaing of tha Lfirst wife because the man has taken ¢n
bimsalt other obligations, although the ocourts have to
take inte acocount thosa obligations, as involving a
reduction in the capacity of the man to pay for the upkeep
of his first wife [and ohild]’.

Remarriage maana that tha hugband kas assumed new £inancial
burdens and rasponsibilitias, and pro tantec khis means
dacrease; pzima facie there iy a decrease in the avallable
resouraes out of which he can make provigion for hia formar
wife and family; but, bearing in mind thie considerztion the
agourt will try to give the former wife and childran such
orders as will proteot their standard of living: it is
‘bearing in mind this considaration’, not ‘subjeot to it’.

In soma cases the husband’'s income may inorease after his
remarriage, and he may sttribute tkis incraase to the
domestic, social or businsss gifts of his newv wife: that
might well ba a matter to be taken imto ageount, It may be
that the new wife has an incoma of har own, and thig likewise
must to some extent be taken lanto svcount, The second wife’s
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application should have regard, The change in circumstances
may not be personal: it may be something affecting the
community as a wbols, such as & change in tax provigions, or
an inorease in the cost of living",

That passage appears to have been adopted in Manning -v- Le
Normand (2%th January, 1990) Jersey Unreported, where the Court

also clted a dictum from Taylor ~v- Taylor nde Baviter (9th
January, 1987) C.A., where i1t was gald:

"In considering an application for the variaticn of an order
for financial provision, tha ovourt is anct confinad ¢o
cenaldering changas in the mesns of the parties since the
original order was made but is required to Jook at their
actual maans at the time tha cawe isg before it and to

approach the question of the fixiong of tha level of payments
de nove ...,."

Affidavita from the Petitioner and from the Reapondent were
placed before us and we also heard evidence viva voce.

It appearsa that the Petltioner eaxns £155 par week and
recelves Tamlly Allowance of £53.42 per week, making a total of
£208,42 per week. Her daughter . T also raceives a Disability
Allowance of £133,58 per month, but we diaregard that Iin making
our calculations. It appears to us that the legilslature has made
special provision for the extra expenses incurred in looking after
disabled people ~ D was born deaf - and that 1t would not be
rlght to take that Lnteo account as 1if it were part of the
Petditioner’s income,

The Respondent sarng £201 per week., He remarried in August,
1991, and his second wife earns £178.68 per week., She is obliged,
however, to pay a child minder £90 per week while she goes out to
work. The jolnt weekly income, after deductlion of the payment to
the child minder, is therefore £289.68.

Miss Roscouat, on behalf of the Respondent, asks uws to reducs
the maintenance to £5 per week for the Petitloner and £10 per week
for each of the children, making a total of £25 per week. She
also agks that the arrears which now amount to £3,840 be paid off
at the rate of £5 per month.

We interpose to state that the Respondent pald £50 per week
fairly regularly with effect fzom the Order of 3rd Decewber, 1992,
until 26th April, 1993, gsince when he has paid nothing. He
explained that he had stopped paying maintenance because his wife
had stopped work just prior to the birth of their ohild., He hed
not resumed payment because of the additional expense of hils young
aon, and becausa that had made things very difficult,
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So far as the arrears of maintenance which had acorued were
congernad it was ordered that the Reaspondant should pay them at
the rate of £10 per week. The Respondent was also ordered to pay
arrears of maintenance dus for the month of November, 1282, at a
reduced rate in the form of a lump sum of £20, We should add that
the Graffier Substltutd exerclased his power to reducs
retroapectively the amount of maintenance payable for the perilod
from August, 1985, to Qctober, 1992, to thes very great advantage

of the Respondent. Indeed the arreaxzs thus fell from some £19,000
te £1,580.

On 15th October, 1993, the Petitionar applied for an Ordexr
that the maintenance payable by the Regpondent should be paid by
Standing Order into the Petiticner’s bank account with the
National Westminster Bank.

On 1%th ¥ovembar, 1993, the Reapondent applied to reduce
furthar the amcunt of maintenance payable; and pursuant to Rule 52
" of the Matrimonial Causes (General) (Jersey) Rules, 1979, as
amended the Greffier Substitute referred the application to this
Court for a declsion.

We have in fact found it convenient to deal with both
applications this afternoon.

- The power to vary orders i1s set out Iln Article 32 of the

Matrimonial Causes (Jerpey) law, 1949, as amended. Paragraph (2}
of the Article roads aa Ffollows:

"In exercising tha powers conferred by this Artiole, the
court shall have regard to all the cirgumstances of the case,
including any inoreasa or deczeasze in the means of eithar of
the parties to the marriage”. '

Counsel raferred us to extracts from Jackson's Matrxrimonial
Finance and Taxatlon (5th Ed’n): pp.106-9, 136-43, Paragraph 70 at

‘e P+137 reads:

"The modern approach is that thae court has to corsider all
the alroumstanceas of the casa, and the court ix not hide-
bound by the axistence of a previousg order: tha ecourt must
look at the mattear de nove and make an order that iw
reasonable in the current circumstances. The usual basis on
which a variation of an ordar for periodical payments 15
founded is that there bhas been & matarial change in the
clrcumgtencas of ona or both the partisz., On application fox
revision, the court, as it was put in one caeca, has ‘regard
to all the ciroumstances of the casa in the same manner as if
those aircumstances had existed at the date of the original
erdex’. The basis and intanded affect of the original order
are relevant factors to which tha gourt on a variation




{or miatress’s) inocme cannot be taken inte aogount as part
of the huskand’s income svallable for diestribution to the
former wife and children. It can and should be takea inte
agcount when undertaking the "npet-effect” ocaloulation so as
to determine the raesidual incomes of the respectiva
households after paymept of a hypothetical order by the
husband. The court will assume that the second wife will
make @ propar contribution from her incoms to the outgolags
of the husband’s houwsehold"”,

The birth of a ehild to the Respondent and to his second wife
is of course a new ¢irgumstance and a new financial burden for the
Respondent. On the other hand it was & burden which they
willingly accepted in the knowledge of the Respondent’s exdating
obligations to hie first family. It 1s also a fact that as
children grow older they become more expensive to maintain, The
Fetltioner is not seeking any variation of the figure agreed in
1992, which was indeed the same figqure ms that fixed in 1985.

"We have calculated that the difference between the gross
incomes of the two househeolds, takilng into consideration the
payment to the child minder, is £352 per month, Dividing that inm
half produces a figure of £176 which 1ls very ¢loae to the £40 pex
week ourrent maintenancs,

Having given the matter caveful consideration we ses no
reason to disturb the Order made by the Greffier Substitute on 3rd
December, 1992, It may be that the Respendant will have to make
economias. How those sconomlies are made is naturally a matter for
the Respondent and his wife. So far as the Court is concerned,
however, a second car seems to us a luxury which the Respondent
can probably not afford,

We therefore dismiss the Respondent’s application,

So far as the Petitionar’s application i1s concerned we think
that, partieularly in view of the history of non-payment of
maintenancae, the amount ordered to be paild should be paid by
Standing Order. We therefore order that the maintenance payable
by the Resgpondent to the Petitioner should be pald by Standing
Order An the name of the Petitioner at
Naticnal Westminster Bank PLC, The first payment of £50 will be
made on Friday, llth February, 1994, and thereafter on the Friday
of each week and we order the Respondent to make the necsssary
arrangements.

There will be no crder as to costs,




Auvthozities

Jackson’s Matrimonial Finance and Taxation (5th Ed’n): pp.106-9,
136-43, '

Re the Representation of de Sousa (1985-86) J.L.R, 378%.

Manning ~v= Le Normand (29th January, 1990} Jersey Unzreported.






