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28tk April, 1994. ES
Bafore: Gir Godfray Le Quesne, Q.C., President,

S8ixr Charles Frossard, X.B.E., and
R.C. Southwell, Ewmg., Q.C.

Retween G | Appallant
And | M Respondent

Appea! from the Order of the Royal Court (Matrimonial Causes
Division) of 215t Api, 1969, that an infunction denying the Appefiant
accoss o the melrimonial hame remaln in force,

p]
The Appellant on his own behalf.
Advocets R.J.¥, Pizie fox the Respondent

YUOSSARD, JA: The Judgment which I am about te deliver is the
Judgment ¢f the Court.

This appeal convaerns the welfare of the two minor children of
.y the husband, and
the wife, who were married on 25th July, 1981, Of that union
there are two childran, < bozn n March 1583,
and D born  in May 1980,

Difficulties have arisen between the husband and the wife who
obtainead an Order of Justice signed by the Balliff on 21at
September, 1992, and served on the husband on 22nd December, 1592,

The material parts of the Order, which on service heing
effected operated as an immediata interim injunction against the
husband, are that it:

“(a) obliged the husband immediately to vacate the
matrimonial home and to daeliver all keys in his
pogsession, custody or contrpl to an officer of the
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Viscount’s Department and not te return te the
matrimonial home.

(b} restrained the husband, his servants or agents from
molesting, threatening, harassing, approaching,
communicating, or otherwige interzfering. with the wife
or either of the children of tha marriage.

(o) restrained the husband, hils servants or agents from
approaching within 50 yards of tha matrimonial hame
¢r attending at the wifa's place of work,

The groundg on which this Order of Justice was ohtained are
varied and may be described as oruel or unreasonable behaviour by
the husband. This Order of Justice was followed by a petition for
divorce by the wife dated 8th October, 1992, and alleging cruslty
by the hushand, It is to be observed that the effect of the Order
of Justice was to deprive the husband of any access to tha

children at that stage, though joint custody remained with both
parties.

On 17th Wovember, 1992, on the application by the husband,
the Greffier BSubstitute ordered inter alila:

1. That the husband be at liberty to arrange collection
of his personal belongings at the matrimonial home
through the intermediary of & third person approved
by the hushand,

2. That the husband’s application for access to the saild
children be adjourned until 10.00 a.m. on Thursday,
l10th December, 15%2. And that in tha interim the
hugsband do have reascnable access tc the saild
children. Such access to be arranged in consultation
with the wife and away from the matrimonial home.

The Greffier Bubsatitute made the Qrder in those terms as he
did not have the power to vary the indunction to enable the
husband to attand personally at the matrimonial home.

On 27th November, 1992, by consent the iniunctions were
varied as was necessary to enable the Greffier Substitute to make
such orders as ha considered necessary for the husband to have
access to the matrimonial home and/or to exerclse access to the
children.

On 10th December, 1992, the Greffler Substitute having heard
the parties by thelr respaective advocates ordered:

1. That the husband have access to the children for an
initial period of one hour in the presence of a third
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party to be nominated by the husband and approved by
the wife.

2. That the husband’s applivation for access to the
children in the long term be adjourned for a date to
be fixed for hearing before the Inferior Numhber of
the Royal Court or the Judicial Greffier at the
optien of the husband.

In a reasoned Judgment the Greffler Substitute found that the
husband was inflexible in his demands to see the children in the
matrimonial home .without anyone belng prasent batwean 1.00 p.m,
and 6.00 p.m. on Boxing Day and New Year’s Day. And he accepted
the evidence of the wife that the husband had threatened to remove

©)  to France. This Judgment also shows that Mr, David
Dallain of the Children’s Service, who had heen attempting to
negotiate a compromise in respect of access was of the opinion
that any initial access would, in the interests of the children,
have to be gradual,

In spite of negotiations between the husband’s and wife’s

respective advocates, this ordexr for acocess was not implemented.

On 30th Decembar, 1992, on the application in person of the
husband, the Royal Court ordered, inter alila:

1. That the husband’g application for discharge or
variatlon of the injunctions be adjourned silne die.

2. Upon hearing the oral evidence of David Dallain the
Etates of Jarsey Children’s Care Offigar, that the
husband may have interim access to the children of
the marciage fof the initial period of two hours in
the presence of a Child Care Officer or a third party
to be nominated by the husband and approved by the
wife and that the said access shall take place at the

fozmer matrimonial home,




-— q -_ ) I
I\-_/';

Again, this Order was not implemented bec¢ausa, s6 the Court

wag told, the husband would only @xercise access without the
Presence of a third party.

On 21st April, 1993, on the application of the hushand
appearing in person the wife appearing through her advocate the
Royal Courxt, having heard an Offiver of the States of Jersey Child
Careé Service (tha record does not show whether it was Mr, Dallain)
ordered, inter alia, that the injunctions do remain, leave being
granted the husband to appeal.

The husband has appealed the grounds being the decision of
the Ro&al Court to leave the injunction in force was wrong in all
the circumstances of the case. Partlculars will be submltted

orally by the appallant who will be reprasenting himself at the
hearing.

The husband submitted that he was entitled to see the
children. He made a serles of unsubstantiated complaints against
the Court and the wife’s advocate. He complained at belng forced
out of the matrimonial home whiech is held in joint names and,
inter alla, he complained that the wife was extxavagant. He
further complained that he had requested the children’a offiger to
arrange for the children to be examined by a French doctor (the
husband i1s French) but the shildren do not speak Frenéh fluently.
The request was not implemented., In any event the main thrust of
his argument was that he wished to sxercise access to the children
with no other pe¢rson belng present. He was repeatedly asked by
the Court whether he appreclated that the welfare of the children
was paramount and in view of the long pericd of separation (some
18 months) Aaccess of a gradual nature would be in the best

intexests of the children. BAgain his reply was that he wished to
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see the children with no other person being present, and that he

would never agree'to seeing them with any other person present.

Advocate Pirle, appearing for the wife, informed the Court
that, in principls, she had no ohjection to the husband having
access to the children. She was guided by Mr. Dallain who advised
that access should be effected on a gradual basis, Indeed,
following the various Court Ordars on acoess, tha wife through her

advocate, had tried to negotiate the details of access but nothing
had eventuatad.

The Court itself had noted that there were differencas
betwaen the partias on detail, particularly as Lo whoe should be
the third party to be prasent at the time that accass wag
effacted. Mr, Pirie informed the Court that although the wife was
being guided by Mr. Dallsin, she did not insist that he should be
the third party to be present at the tima of access, provided that
the third party was impartial and experlenced in chlld welfare.

Mr, Pirle drew attentioﬁ_to the fact that the children were
happily settled with their mother. Indeed - was doing well
at school as evidenced by.a school report which stated "she should
achieve hlgh gtandards", and she had recently passed the exam foxr

antry to Secondary School and obtalned a scholarship,

Mr. Pirie finally submitﬁed that should the appeal be allowed
and the injunctions set aside the result would be that the father
would be able to return to the matyimonlal heome immediately and
would therefore have total and unrestrilcted access to the
¢hildren, there being no interim custody order of the Matrimonial
Cauges Division of the Royal Court, a decree nisi dissolution of
marriagse on the grounds of the husband’; adultery having been made
on 18th January, 199%4.
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The Court 1s well aware that it 1s a very serious matter for
a father not ko continue to see his ochildren, and indeed it is
usually equally serlous for children not to be able to continue to
see their father. Nevertheless in deciding the question of aécess
the Court 1s mindful of its paramount duty to consider what is
bast for the welfare of the children,

Taking inte account all the submissicns whigh have been made
to us and also in partioular the attitude of tha husband who has
refused for so long to implement the existing access order and who
does not acknowledge that after a long perlod of separation any
access which may be given te him must be of a gradual nature and
with the aaglatance of a thirxd pérty to enable the children to ¢get
to know him again, The Court has no aptlon but to dismiss this
appeal. To allow it would give the husband unrestricted access in

entirely inappropriate circumstances.

This of course is not the end of the matter, Before the
Court grants a decree absolute it will have to consider to whom
permanent custody of the children should be given and what access
should be given to the othei parent. No deubt it will have the
benafit of and considey any advice which may be tendered by the
Child Care Service who we are sure have carrlad cut their
professional duties in an exemplary manner and are trylng teo
asglet the Court and the parties. But this Court 1s of the
opinion that regrettably their efforts are suspaot to the husband,
This Court therafore draws to the attention of the Royal Court

Rule 57 of the Matrimopnial Causes {(General) {Jersey) Rules. 1979
which providas:

"SEFARATE REPRESENTATION OF CHILDREN.

57. NWithout prajudiom to paragraph (2) of Rule 46, if in
any matrimonial proceedings it appears to the Court that
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any child ought Lo Le separataly rqu;lanttd, tha Court
may appoint an advocate or sclicitor or some ovther propsr
person (provided in any osee that he consents) to ba the
guardian or guardian ad litam of tha child, with avthority
to take part in the procesdings on tas child’as behalt™,

Such a guwardian ad litem might be able to resolve the presant
lmpasse and secure a degree of stabllity for the children to be
able to resume contact gradually with thelr father,

Finally the Court would like to express the hope that the
present ungatisfactory state of affalrs may be speedily resolved
in the interests not only of the parties but more especially in
the iriterésts mahd welfatre of the children, bearing in mind that
the children’s interests and welfare must always be the paramount

consideration for the Court.

No authorities,








