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{Hatrimoniel Causes Divisioen)

23rd Novenmber, 1995 :l:Lt%.

before: The Deputy Baildif,
and Jurats Blampied and Rumfitt,

Between: | - RS Potitioner

Ands . TS _ Respondent

Appeal by the Respondent against the Order of Advocate V.J, Obbard, Graffier
Substitule, Matrimonial Causas Diviglon, retusing the Reapondent's application for an
Order vacating the dates fixed for the hearing of the Respondent's appeal agalna? tha
Order of the Greffler Substitute of 25th August.

Advocate F.J. Benest for the Patitioner.
Advocate 6. Le& Sueur for the Respondent.

JUDGMENT

THE DEPUTY RAITIFF: Tha CGreffier Substltute made an order on 25th
August, 1995, which was subject to an appeal to this Court.

on Bth November, 1955, the Respendent, 38 ‘
served a summons on the Petitioner. his former wife, 2S5
, for appsarance before the Judleial Greffier on 15th
November. The summons (apart from an order as to costs) asked for
three matters to be dealt with: first, for an abridgement of time;
gecondly, that the date fiwed for lhearing the Respondent’s appeal
(30th November and 18t December, 1995) should be vacated; and,
thirdly, that the Greffier should gilve further directions arising

from that.

The argument as to tha vacation of date was further supportad
by six fawtors. These particularly dealt with the apparent breach
of the proviszions of Rule 554 of the Matrimonilal Causes (General)
(rersey) Rules 1979. Those Rules are clear. An appeal lies to
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the Royal Court from any order eor decigion of the Greffier.
Notdoe of appsal iz to be served within 10 days of the making of
the order or decisgion appealed against, or, in certain
cgiroumstances, within such delay as the Greffier shall allow.
When the Greffler receives a copy of the appeal he delivers to the
parties a gtatement of his rmasons. Within 14 days of service of
the notice of appeal every other party to the proceedings delivers
to the Greffier and to the appellant a statement of submissions to

" be made on the hearing of the appeal, Aafter that 14 day pericd

has elapsed, the Greffier consulting with the Bailiff, (that means
the Balliffrs Becretary) fixes the day for the hearing and
netifles the parties.

At the hearing before the Greffiler the Respondent statad
that, on the procedural points, wertain factors ware agreed. The
notice wasg. served outside the 10 day period.

The Petitionar failed to deliver the statement of submissions
to the Graffier but apparently did deliver scome form of statement
to the Respondent on 25th October, 1995, and Mr. L& Sueur tells us
that the motice of appeal was actually gerved on 15th September,
1985,

Thae parties fixed the date and not the Greffier. at the time
of the Ffixing of the date before the Balllff’s Secretary - &n
unusual form of procedure, 1t seems to us, in the light of the
Rules - the Respondent’s advocate apparently mads it c¢lear that he
would have to take instructions as to whether the dates arrangad
by the Bailiff’s Secretary would be convenient to his client and
he told us that the fixing of the date was subjact to that

condltleon.

On'1st November, 1995, apparently, Mr, Le Bueur wrote Lo Mr.
Benest explaining that it had not been possible for him to contact
his glient and raquaﬁting that the dates fixed should he set

aside,

Very shortly thereafter a lattar was received from P53
doctor - and we have that letter before us., It is on

that letter that we have to deal with the matter today, primarily,
not on the procedural points. The letter is difficult to deal
with because, as Mr. Benest gulte properly points out, it 1s in
faafcited 16th November, but there are difficulties here because
5 apparently is not en the telephone and his doctor
professionally will not discuss his affairs without his authority.

The letter raises medical grounds: apparently . Js Aas
she is called - although it is thought that she ds in fact the
common law wife of . Ps « had her feurth child 4 weeks ago

W Duteber, 1995, The son had difficulty with his breathing
after delivery and spent a short time in a special care baby unit
before dizcharge from the hospltal.
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The cne ysar old son, R ; had a ear infection and has had
to have antibiotics prescribed and TE is due to he

admltted to hospital shortly (whatever that may mean) Lor
sterilisation procedures. She has four children. already and sha
has had four previous miscarriages. BShe is in the post-natal
period and having & silick ona year old child to leook after the
dogtor says iln these words "I would not recommend elther zhe or

har huskand travel away from home".

Mr. Benest quite rightly points out to us it is thought that
the doctor clearly thought the hearing was the weék following his
lotter of 16th Novenbar and it is not, but we cannot progress the
mattar further than that because the letter has in fact achieved
the object of its exercise and has raised doubts in our minds. wWe
do not really need to refer to thes provisions of the. law which
were put to us, they are perfectly ¢lear: the Court will nct,
under moet circumatances, foree somecns to attend at trial where
there are reasonable medical grounds for that vrocedure not being
adopted. R.8.¢, (1995 rd/n) 0,35, r. 3/1:

"The power of the Court to yrant an adjournment should
make allowances for domeastic migfortune, and therefore
where the defendant’s wife broke her leg, and the
defendant had therefore to stay home to lock after tha
Family, the refusal of the Judge to grant an ad] ournment
was revarsed",

In saving that, we have had regard to some of the comments
made by the lesrned Greffier in his original zeasons which were
appealed against and some of thess ars, sghall we say, notaworthy.
The hushand during these proceedings has been “elusive®. The
hushand apparently has not heen "full and frank with the Court".
The Greffiler describkes the purchase of the property as an
"irrespongible escapade'" by the husband, He has made three
applications to adjourn the case and a final application was mads
based on facts that a visit to the Island would entail poasible
arrest because of hiz ingome tax lipbilitles,

We find all thiz disturbing and we are also disturbed by the
fact that while we appreclate that the Respondent may very well he
in & parlous state, we have not heard evidence on this at all. We
have heard that the Petitioner ig living in Portugal and eking out
a living as best she can, carrying on her {rade there. She had in
fact, according to Mr, Benest, purchased an airline ticket ito come
to Jersey for the date set down for the hearing. She ig under
pressure yet again from the Comptroller of Incoma Tax to pay
substantial arrears of Incoms Tax.

In the circumstances and because of the medleal letter that

we have, we feel that we have no alternative but yet again to
postpone the hearing, However, dates have been made avallable and
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I am going to ask counsel when I have finished this short Judgment
te allocate to the hearing one or two days available at the end of
February. We would say this: 1t will take the most strenuous
application by . |24 to postpone the next hesring that wa
fix and we would suggest that 1f there ares medical problems at
home, he should make provision as best he can to cover for the two
days for any eentingancy othex than a real emexgency during that
tdme, '

The‘dates avallable to counsel are 8th and 9th February (1'/:
days), 19th and 20th February, 26th and 27th ¥ebruary, 28th and
29th February, and 1st March, 1896.

We will sit on 26th, 27th, 28th February. Wa wonld ask the
parties to consult with the Jearned Judieial Grefifier as quickly
a3 they may in order that any necessary procedure for the filing
of pleadings be arranged in the light of the anomalies that have
ocourred to date. We feel that Respondent must pay the costs of
this application.

RESTRICTED DOCUMENT --- RESTRICTED DOCUMENT -~ RESTRICTED DOCUMENT




R.S5.C.

RESTRICTED DOCUMENT ~- RESTRICTED DOCUMENT ~~ RESTRICTED DOCUMENT

Authopities

(1995 Bd‘n) 0.35, r. 2, 3.

RESTRICTED DOCUMENT - RESTRICTED DOCUMENT «w RESTRICTED DOCUMENT




