
ROYAL COURT 
Division) 

'13th June, 1997 

Before: The Judicial Greffier 

BetvJeen Bene Limited Plaintiff 

And 

And 

And 

V.A.R. Hanson and Irene Shelton 
as 

VAR Banson & Partners 

John Smith 

The Public Services Committee 

of the States of 

The Public of the Island of 
( 

AND 

First Defendants 

Second Defendant 

Third Defendant 

Fourth Defendant 

Between The Public of the Island of Plaintiff 

And Bene Limited Defendant 

the Third and fourth Defendants in the original action 

(hereirlallerreferred to as "the Public fOI of various 

cat,egories 01 documents 10 be made by the Plaintiff L~ the action (hereinafter 

referred 10 as "the Plo'in!;i'l"\. 

Advocate P.C. Sinel for the Plaintiff; 

Advocate M.J. for the Public Defendants. 

THE JUDICIAL GREFFIER: This action relates to the known as 
'rhe Fourth 

27 Hill street and 16 Queen street, st. Helier. 

Defendant took an ass of an existing lease of these 

premises and sub-let the ground floor of 16 Queen Street to the 

5 plaintiff. 1991, it became that there were 

certain with the building and, as a result of these! 

up on Queen street in order to brace the 

towards that street. The Pla:Lntiff has 

t the Public Defendants aris from 

10 that all the work was done too slowly and 

that the shores were unnecessa.ry and these 

led to a SUbstantial cla1m for , for loss of 
have 

The 

Fourth Defendant has counterclaimed for two-f1fths of the costs 

of the relevant work. The discovery of documents made by the 

15 Plaintiff has been extensive but attached to the Public 
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Defenda.nts" Summons dated 19th August, 1996, was a 
s thi of documents w2~y of 
discovery .. Ca!:ecrori 1-8 inclusive I 17, 21 and 39 
dealt 'VrLth at an earlier 

Schedule 
spec.:Lfic 
had been 

In relation to ca 10( 16" 31,34,36, 37(a) to (e) 

inclusive and 38, Advocate Sinel stated in one of his affidavits 
that no further documents existed and, the course of the 

, Advocate on indicated l on behalf of the Public 
10 Defendants that this was At the 1 although 

there j,V"O.S no statement to this effect in his affidavits i Advocate 
Sinel also confirmed that there were no further documents in 

15 

9 f 26 and 3.3 and this also was on behalf of 
the Public Defendants" 

The le in Jersey in relation to specific 
discovery remains that of the Court of in 

(1990) .JLR 337 CofA. The 
most important part of that Judgment is the summary which 

20 commences on line 37 on page 350 thereof and which reads as 
fol1ows:-

"A furtber after an affidavi t has 
been made following an Order under r.6/16(l), must 

25 the court, that, te the affidavit, his 

30 

45 

50 

opponent bas not with the Order. It seems to us 
that it must be necessary, in these 

further to 
a facie that his 

documents whicb have not been discl 
or has 

but also 
that those documents must be relevant to matters in issue 
in the action. The court must be satisfied that the 
documents will contain information wbich may enable tbe 

ng for to advance his case, 
that of his opponent, or lead to a train of which 
may have ei ·ther of those consequences. It is not 
to show that the documents may be relevant in the 
sense described. A court faced with evidence which 
establishes no more tlJan that the documents mayor may not 
be relevant would not be entitled to the oath of 
the ) seen and ex~~ined the 
documents with the assistance of his advocate, has sworn, 
in that are not relevant. 

We should add t1,a t, even where a facie case of 
possession and relevance is made out, an order for 

fie discovery should not follow as a matter of 
course. The court will still need to ask itself the 
question whether an order for fic discovery is 
necessary for of the cause or matter" U 

In this case, in addition to these 
consider claims the Plaintiff that 
documents were covered by advice 

eSI I had 
certain categories 

or by 

to 
of 
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pr and the 
in some cases, even if 

of the Public Defendants that 
were f there had been a waiver of such 

pri 

The basic set 
Ollt on page 161 of 

and reads as follovJs:-

HCommunications between a lawyer 
and his client are 

in his 
from 

confidential and for the purposes of 
1 advice for the client" H 

anal 
if 
or 

'The issue of the involvement of third in relation to 
is dealt with in section 8~14 of & 

page 162 and the relevant section reads as 
follows:-

'~In n le it should make no difference if the 
confidential communications concerned between and 
client are effected via third , whether they are 
the agent of the 
an interpreter" 

an agent 
sense, but an 
the other 

or the client~ It also 
However F the third must 

of the solicitor or client in a 
for the purpose of 

to or obtain advice." 

ies to 
be, not 

with 

'l'he basic rule in relation to litigation privilege is set out 
in section 8.26 on page 168 of and 

30 reads as follows:·-

"Confidential communications made, after 11 tion is 
commenced or even a between (a) a and 
his client, a and his non agent, 

35 or (c) a lawyer and a third party, for the sole or 

40 

45 

50 

dominant purpose of such li ther for 
or ving advice in relation to it, or for obtaining 
evidence to be used in it# or for information 
leading to sl1ch obtainingi are privileged from 

" 

Section 8.32 on page 171 reads as fo110\'l5:-

aWhen is 1i 

First of aLl, the test is not when li 
Nor is it even when the cause of action 

tion commences '" 

decision is taken to obtain 1 advice. 
nor when a 

Bray put the 
test in this way: 

"There must be some definite of lit:igatioJl and 
not a mere vague of it" ~f 
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when 11 tion is 
in time all of tJ"Je abDve~ 

tion in fo/rlie]:! the .1S 

ba other 11 tioD, involving 
eet-lEa tt£:!y ~ H 

Section 8~38 on page 174 deals ·y,rith the matter of the purpose 
EoI' which Et document is into existence and corrunences as 

10 follows:-

15 

20 

25 

30 

35 

45 

50 

H..J4 document !r!ay be into existence for a !H1Wher ox 
purposes" and it: will b-s necessary to analyse these 
purposes i.,n: consi whether ita t tracts 1i tiga tion 

vilege" If a document is t into existence for 
more than one purpose~ it will be vil under 
this head if the dominant purpose for which it came into 
existence was that of submit it to a for adv'"ice 
(or for obtaining it for that purpose] and use in 
11 tiol1, actual or an tea .. U 

Section 8 ~ 40 on page 175 deals 't41ith cOIrmunications "'Jith thi.rd 
and reads as follows:-

tlThere are two cases to consider: first v where the 
himself communicates with third and second where 
the client does SO~ Each case itself can be sub-divided 
into two,.. agency or no agency" Ths case of the lawyer 

with third es is considered first~ The 
third party may be the lawyer#s own agent for 
communica wi th his client, or l1e may be the client? s 
own agent for communi ca with his lawyer; in either 
cass ff the other conditions being satisfied ff the 
communications in question will be protected. 
Alternati the may be no-ons's agent? and 

may with him as a 
e~g~ as an or as a witness~ In that cass, where 
the communication is made with a view to axis or 
cont ated 1i tion p it is protected, as where a 
surveyor/s report is obtained the so as to be 
able to advise his client or where a lawyer obtains 
documents into existence wi th a view to enabl 

carry on" or advise with reference to" actual or 
con 

wi tness .l'1as 
with an 

even if the documents are sent 
It s}]ould be noted that, where a 

prepares a document ~g~ a ) which is 
the vilege is that of the client, not of 

his If the client waives 
none,. Note also that altfl,ouah 

may be his 

vilegej' the 
COlf'dllUnica tions 

he can for be served witll a 
is not .. and 

him 
to testi as to his on and also reveal on w .. f.l:a t 

materials he based that If 
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deals -with waiver of 
9.03 reads as follows:-

A waiver can be express 

time 

An express consent to 
material known to be 

it can be wi thdrawn a t any 
on takes ace. A deliberate 

of a docllmen t to tlle in 
litigation or his agent or representative would 
amou .. '1t to an express waiver" 2it the very least that 
eonfidentiali whieil is an essential element of . " .nas gone .. 

Section 9.13 on page 227 of 
folloVls:-

be ns as 

t~It is clear that mere inclusion of a document 
in Schedule 1, Part 1 of the List of Documents will not be 
treated as a waiver of vilege; if the document was 

so incl the Court will ordinari t 
the whose document it is to amend the List at any 
time before inspection has taken ace. But once 

on has taken ace pursuant to the Rules, the 
rule is that the has gone, and it is too 

late to correct the mis the reason that the 
substance of the document has been communicated to the 
other who the absence of 
cannot be prevented from 
those contents or otherwise 

tion is a fortiori if 

evidence of 
of them. The 

have " 

The last two lines of section 8.13 on page 162 of 
which section is in relation to 

read as follmqs:-

NNor does vilege attach to a solicitor"s attendance 
note of what in court or at a between the 

The last quotation is based upon the case of 
(1990) 140 New L.J. 1719, C.A. and there is 

a relevant section on page 5 thereof which reads as follows:-

"In all those cases the solicitor's attendance note is 

what 
advisers. 
telepj~or,e 

what as a matter of out 
publi between the two ies or their 

It matters not whether the mee or the 
conversation was at the time without 

The 'without udice' label may prevent 

here. 

but that is not on the 
with which we are alone concerned 

In the present case it is said that if the 
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discussion betf.l.reen J!1r Barton- or and lifr Crone ~Yas 

ori without udies" it led to agreement and 
ceased to be without udice. That is a 

separa t et.. DoCtHUents which are Iiu?rely wi t,hou t 
udice and not 

are disclosable, al it may be be 
put in evidence until certain other matters 
to remove the 'without udice~ bar~ That 
seems to me that the tion is the same as in 
& Wilding. The attendance note is not a 
document" but any cow~unication Mr Barton to bis 
clients them about his discussion wi tl1 Mr Crone 
and a them or their comments or further 

or anlv"n_Lna of that nature ... is a 
document" n 

surrnnary of the facts as follows: 

"During the hearing of the action the court, on the 

solici tor rela 
had had wi th the 

tion, admitted evidence their 
to a tel conversation which he 

m.,n';glng director 
The defence 

to 
to 

cross-examine the ' solicitor as to any document 
which mi t have come into existence or any oral 
conversation which have taken from the date of 
the oral conversation up to the date of gs, 
incl any from witnesses or instructions to 
counsel. 

Held - The mere fact that the .'lave waived 
the onal ege which existed between client 
and solici did not also result in the waiver of the 
further .. chi ch documents t into 
existence for the purpose of li tion~ 

cross-examination would not be allowed on matters 
relat for e, to brief to counsel and 
taken from witnesses. However, the up to the 
date of the li were entitled to cross-
examine on any to the matters contained 
in the conversation p 962 a to c, " 

In the case of 

a 

(1981) 2 All ER 485, on page 492 there is the 

UIn Doland Ltd v. Blackburn Robson Coates & Co the 
deliberate waiver of of certain communications 
between solicitor and client rela to two cular 
sect matters before litigation became g or 

ated involved waiver of any other communications 
to those two matters but did not involve 
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waiver of the further which to docwITents 
whicJ! were t il1to existence after 1i tigation was 

or con ted. In Nea Karteria Maritime Co Ltd 
v. Atlantic and Great Lakes Steamships (11th 
December 19 Mustill J the j 

sl11lJmarised the tion as follows: 

tI believe that the e 
practice ified Burnsll v~ 

Commission is that~ where a 
material which would otherwise be 

and the court must have an 

the rule ef 
British t 

in court 

themselves that what the has chosen to release from 
rl9presents the whole Q,t the material relevant to 

the issue in To allow an indi vidual i tern to be 
ucked out of context would be to risk ustice 

its real wei t or misunderstood. In my 
view~ the same e can be seen at work in 
Doland Ltd v Blackburn Robson Coates & Co in a rather 

20 different context .. IU 

the course of the , I in.dicated that s 
13, 18, 20, 24 and 25 would be refused. However, I am now 
to these Requests and all the Requests in 

25 relation to which a decision is needed in order to my 
decisions in relation thereto and the reasons therefor. 

11, 12, 19, 27, 28 and 30 all raise similar s. 
In each case relate to a which took 

30 of each side where there was a of 
Philip Sinel & Co ,['he Public Defendants have obtained 
the notes of the made Mr. or some other person 
who was working for the Plaintiff. 

35 The Public Defendants' case is that such notes must exist, 
must be relevant to matters in issue between the and are 
necessary for dispos fairly of the cause or matter~ The 
plaintiffs do but allege that such notes are 
covered upon the basis that the dominant 

40 purpose of the tion of the notes was future 11 ti ion.. 
The Public Defendants claim that the dominant purpose for the 
holding of the and, therefore, for the production of 
notes was the matter of out what work needed to be done 
to the in order to render it safe and put it intc a good 

45 state of They also cite the case in s of 
their contention that the notes of Sinel &: Co ought to be 
discovered. 

It seems to me to be clear from the ~~~ case that insofar 
50 as the attendance notes of Philip Sinel & Co record what 

at the and are both relevant and 
necessa.ry for di oE the matter. If f on the other 
hand, there are inclUded on the notes advice which was to be 

ven or was subsequently to the Plaintiff or other 
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pr material then slJch parts of the docwTIents can 
be covEred up~ in relation tr:) these ca Si I 
am discovery of those parts of the relevant 
notss which a record of 'idha,t at thq; meet 
In, my vie"v, lit tion dces not to t]:;()SC s of 
the notl:::;s for tHO reasons:-

firstly, because the dominant purpose of the 
of the notes was to record ~'lhat at 

the meet and the dominant purpose of the meet 
was to t,ry to agree what work needed to be dor::,e and 
hOv1 it should be done f and 
becaUSe following 
in a.ny event t 

Eequest 13 related to the file 

case, such notes are nott 

of various documents 
which 112d been disclosed as part of papers held the to 
vlhom they ha.d been written~ I decided that! al these$ 
technicaJ , should have been disclosed on , they were 
not nec(;;ssary for di of the cause or matte::: and so 
J refused thi.s R2guest~ 

Request 14 related to a letter dated 13th February, 1992, 
written a Mr Mason of Ala3 Baxter & Associates, who were 

25 civil and structural engineers working on behalf of the 
Plaintiff, addressed to Mr. J 

on behalf of the Plaintiff. 
site on 10th • 1992, 
:Eor the commeni:s of Hr ~ 

a surveyor 
The letter refers to a meet 
and encloses a 

It also makes re:ference to the 
30 costs of the work to be done and the best way of controll 

this. The Public DeFendants firstly seek the copy on the fLies 
of Phi lip Sinel & Co of the letter. This 1.S refused for the same 
reason as Request 13, that it is not necessary. The 
Public Defendants also seek all replies, comments and 

3~ communications Advocate Sinel in response to this letter 
a,nd/or aris out of the The Plaintiff claims both 
le advice privilege and liti ion privilege in relation 
thereto~ The rublic Defendants claim that Lhe dum.inant purpose 
for the of any such documents was not but 

40 an at to agree the extent of the works 

l-..ny advice which was ven to the Plaintiff in relation 
to the report or the letter would be Any documents 
which were 1,'1hOS8 dominant purpose was for use in future 

45 11 ion \I/ould IJ.1he issue does arise as to the 
at which in Advocate 

Sinel says in his affidavits that it was in 
from the time when he first started to act for the Plaintiff. 
Advocate Sinel is a lit and the very fact that 

50 the Plaintiff s to him at a particular in 
time te~ds to indicate that were lit ion~ 

for the purposes of this I haVe taken the 
view that lit ion was a reasonable prospect t the 

which Advocate Sinel was for the Plaintiff'. 
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In relation to 14 it is ibIe for me, without 
1 at all the relevant documents, to determine which 
documents 
fair 

are relevant to matters in 
of the action and not 

has sworn that all the documents are 

issue, necessary for the 
Advocate Sinel 

and it does not 
seem to me that I can proper 
application is also dismissed. 

find otherwise and so this 

15 relates to a letter 1;\lr1 tten by lvrr ~ ~John Bisson of 
10 Bais Labesse f for the o't~lner of the , to Advocate 

Sinel dated 14th f 1992 ~ The details in t 15 are 
inaccurate both as to the direction of the letter and as to the 
date thereof. The est is for all communications between 

Sinel & Co and Bailhache Labess8, all notes of 
15 any The letter is in response to a letter 

dated 12th f 1992; written by Advocate Sinel and from its 
contents it would appear that Advocate Sinel; on behalf of the 
Plaintiff, was the owner to enforce its rights as 
the Public. The plaintiff claims either that these letters are 

20 not relevant to any matter in issue or that they are not 
necessary or that are covered litigation It 
does not seem to me that the letter dated 12th f 1992, 
would be covered by litigation privilege because it was written 
\',li th a view to the owner to exercise their In all 

25 the letter will indicate some dissatisfaction on the 
part of t.he Plaintiff but I cannot say that this Request has 
either passed the must be relevant test or the necessary test and 
so it is refused. 

30 18 relates to a telephone message from Advocate Sinel 
to Mr. him to send on a copy of a letter written 
the Second Defendant. The is for of all notes 
maintained by both Mr. and/or Advocate Sinel of all 

conversations or between them. This 
35 is refused because there is nothing here to dis ace the 

DT-e'""1~DLion that has been made 

Request 20 relates to a note made by Mr. Carney of a 
tel conversation which he had with Mr. Goodman. Mr. 

40 Goodman was an officer or of the company of the 
pJaintiff and it seems to me that for all effective purposes he 
was as an of the Plaintiff. The first part of the 
Request is for all telephone conversations, letters and 
communications between Mr. Carney and Mr. Goodman to be 

45 disclosed~ It. seems to me that any such communications were 
between one agent of the Plaintiff and another of the 
Plaintiff. This first of the is in far too 
a form and, in any event, there is here to the 

that discovery has been made and so it is 
50 refused. The second of 20 relates to a reference in 

the note to a letter dated 8th ,1992, between Hr. and 
Sinel & Co., which is to be sent to Mr. Goodman and there 

is a for of that letter wi th any letter 
to Hr" Goodman to the conversation~ It is 
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for met from the note:;, to knGv! what VIas contatned. i.n 
that letter and to determine ,\,yhether :Lt is :celevanL 2,nd necessary 
or f this is refused. The third 
part of thi. s relates to a call from Mr. 
to Sinel & Co ~ I aruJ this is very similar to 
it is refused for the same reasons~ 

t 22 relates to a message from ] .... ir ~ Goodman 
that H:~" Can."}(.;;y ring him~ This is 
and is similar to 18 and is simila,rly re£used~ 

23 relates to a note of a 
and Advocate Sinel. The is for the disclosure of notes 
of all meeLlngs between Mr. Carney and Advocate Sinel and of 

15 to or ar from, such It is 

20 

25 

for me to tell ~.;hat would be relevant and necessary in 
relation to such without t:11e contents of 
documents t La determine whether or not was covered 

There is J in my vie'w i to 
the that 
HE'CjI'les t is refused. 

has been made and so this 

Request 24 related to a letter written the then Attorney 
General to Advocate Sinal ~ lvir ~ had wri tten notes on this 
and then sent it on to Mr. 
comrnunications beb:,yeen Mr ~ 
including notes of all 

Goodman m The Request 1.'Jas for all 
and Mr~ Goodman to be disclosed 

or any meetings or telephone 
conversa Lions ~ This is in much too wide terms and is also 
similar to the first of 20 and is refused for the 

30 same reasons ~ The second for all or any 
communications between Bene Limited and Mr. Goodrnan to be 
disclosed t with notes of all or any conversations or 

between these entities. In my view, Mr. Goodman t>las 
as the agent of the Plaintiff at all relevant times and 

35 of this nature would have the nature of being an 

40 

45 

50 

internal memo. The is, far too general and I 
cannot poss determine issues of relevance and necessi 
privilege and there is before me to di the 

that has been 

Request 25 related to a letter dated 9th 1995, 
l-vri tten H.:r.. to Hr. Nason of Alan Baxter &: Associates ~ 
There is a reference in the letter to advice as to 
exist: under the terms of the sub'''"lease o£ t~'le Plaintiff" 
'rhe is for of all advice as to t:he s 
of the pla_ntiff. The basis of the Request is that there has 
been a waiver of in relation to such advice 
of the disclosure of this letter. Such advice \,vould be 
covered 
lit tion 
issue betWeen the 
the Plaintiff. 

and also be covered 
It does not seem to me that there is an 

s as to what 1 advice was given to 
t it does not seem to me that there 

exists ac. issue "\7"\ relation to ;'711ich there has been a l:>J'aiver of 
I am satisfied that there has not been any waiver of 



in this case: Thus f this t fa,ils under both the 
relevance test and the necessary test and upon the basis that 
such advice is 

5 Request 29 related to ::4r ~ Carney/ s notes of a which 
~·las held on 27th l-'larch; 1993£ at 11 a.IlL inT,ro] various people 
who were ae for or working for the Plaintiff. + rrhis document 
is the notes of 1v1r~ Carney in relation to that meeting~ 
The first of this t is for of all or any 

10 notes taken Advocate Ivlelia or anyone else from Sinel & 

Co ~ f and of all and any notes of other bet'Y-leen Phil 
Sinel & Co ~ I and their client ~ 'The Public Defendants that 
there has been a waiver of in relation to the notes of 
this meetinq virtue of the disclosure of l,flr. Carneyi's notes. 

15 It does not seem to me that these notes ~elate to any 

20 

30 

issue between the 
is an issue between the 

and t therefore; I cannot see that there 
in relation to which a waiver has 

occurred. Furthermore, I am not satisfied that either the 
relevance test or the necessary test has been satisfied in 
relation to the notes of Sinal & CO~I in relation to this 

the first of the is refused~ 
The second of the in relation to disclosure of notes 
relating to all of the 
the Plaintiff is far too wide. 
at such that would De 

between 
Insofar as 

were produced for the purposes of future 

Sinel & CO~t and 
advice vIas 

Insofar as documents 
that would be 

privileged. Furthermore, this st is so that I 
cannot pos determine either the relevance or the necessary 
test and it does not seem to me that the pres ion that 
discovery has been properly completed has been di aced~ 

Accordingly, the second of this is also refused .. 

Request 32 relates to part of Mr. Carney's time sheets. 
ijrhere is, in the Order of Jus'tics, a claim for the costs of work 

35 by Hr. up to a icular date and it seems to 
me that all time sheets which relate to that claim must be both 
relevant and necessary and ought to be di.sclosed on discovery~ 
If those time sheets include notes tor which a claim of privilege 
can be made then ie: seems to me that such a claim for 

40 to be made by virtue of the relevant s 
covered up and: if an issue remains on these, then I can 
determine this at a later date. 

Request 35 relates to a letter dated 7th , 1992, 
45 addressed by Mr. to Mr. Mason that is the letter of 

instructions which led to Mr. Mason's letter dated 13th February, 
1992, to which I have referred under t 14" The 
first of t 35 is for a file copy and that is refused 
as be unnecessary. The second relates to c of 

50 letters written Mr~ Carney to any This is much 
too wide and must be refused as it is impossible for me to 
determine issues of relevance~ 
thereto. 

or in relation 
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I shall need to be addressed by the both in relation 
to the time for the or Le discovery of the 
very limited categories of documents for which a,n Order has been 
made me and I shal.1 also need to be addressed in relat.ion to 
the costs of and incidental to the ication for fie 

di 
However, in cl os this 

of the very 
ications have been framed~ 

I want to indicate my 
terms in which so many of the 
If a Court is to be able to 

determine the tests of existence, relevance and necessi and 
also to determine matters then there must be a much 
clearer indication as to 
of document are s their precise relevance to 

15 matters in issue~ of wa~Lver of is 
made i i: to be es tablished as to the 

issue between the parties in relation to which such a waiver has 
been made. 'rhe set out in the Doland Ltd and 
Great Atlantic Insurance Corrpany cases are that partial 

20 disclosure should not be allowed in relation to any issue in 
relation to which a t"laiver of has occurred~ In this 
case, the failure to tie in the ion of waiver with any 

fic issue between the ies has meant that the waiver 
has not come lnto for the benefli: of the Public 

25 De£endants~ 
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