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Lexicon

The appellants, Gintaris Dusecivius and Viktoras Michailovas, both nationals of
Lithuania: “Mr D” and “Mr M”.

The Respondent and its various emanations are described mainly as “the Lithuanian
Government/authorities”.

The following prisons in Lithuania - Alytus, Marijampole and Pravieneskes - are
described as’A’, ‘M’ and ‘P’ Prisons respectively.

United Kingdom = “UK”".

Action Plan = “AP”.

The Council of Europe Committee for the Prevention of Torture = “CPT”

Crown Prosecution Service: “CPS”

Charter of Fundamental Rights of the European Union: “the Charter”

Council Framework Decision of 13 June 2002 on the European arrest warrant and the
surrender procedure between member states Date: the “Framework Decision”
Extradition Act 2003: the “2003 Act”

McCLOSKEY LJ (giving the judgment of the court)

Preamble

The hearing of this appeal on 17 February, 19 March and 21 May 2021 was
conducted exclusively by remote means. All three parties and their respective three-
member legal teams were in attendance by this mechanism. Judgment was delayed
by the need to await the requesting state’s reply to the court’s requests for further
information and the parties’ consequential further submissions.

I OVERVIEW

[1]  The appellants challenge the decision and orders of the County Court for the
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Division of Belfast dated 27 and 30 November 2020 respectively ordering their
extradition to Lithuania. Leave to appeal to this court was refused by the decision of
the single judge dated 6 January 2021. The appellants renew their applications for
leave. A separate judgment has been delivered in the conjoined appeal, that of
Mr Michailovas ("Mr M”): see [2021] NIQB 60. There is an agreed chronology at
Appendix 1.

[2]  In the court below these two cases eventually formed part of a larger group of
11 cases, all involving Lithuanian nationals and the Lithuanian State. This number
grew progressively with the passage of time. As they had certain issues in common
these cases were managed and progressed together. The case of Mr D emerged as the
lead one, followed by that of Mr M. This judgment is confined to Mr D’s appeal.

[3]  The litigation history of these two appeals is of particular importance having
regard to the consideration that much material evidence has been generated since
their inception. This history can be traced by reference to the five successive
judgments of Belfast County Court during the period January 2018 to November
2020. Four of these decisions were made in the case of Mr D. The fifth was in the
case of Mr M. It is common case that the Article 3 ECHR issue applies without
distinction to both appeals and others in the broader group.

[4] While the proceedings have become somewhat protracted it is clear that the
several individual segments of delay and related complexities, coupled with the
progressively large number of cases, combined to pose challenges with which the
first instance judge has dealt admirably.

[5] At this stage judgment at first instance has been given in these two cases only.
The generic issue linking all 11 cases is whether their extradition to Lithuania would
violate the requested persons’ rights under Article 3 ECHR/Article 4 CFR by
exposing them to a real risk of inhuman treatment by reason of prison conditions in
Lithuania, in contravention of section 21 of the Extradition Act 2003 (the “2003 Act”)
and also section 6 of the Human Rights Act 1998. Her Honour Judge Smyth resolved
this issue in favour of the Lithuanian State. This court is, in substance, invited to
conclude that the judge erred in law in doing so.

[6] The generic issue outlined above is to be distinguished from other issues
specific to individual cases. Thus, as the two conjoined appeals demonstrate and by
illustration only, any Article 8 ECHR ground of appeal will inevitably be fact specific
in nature. Such an issue has arisen in the case of Mr M only.

11 THE ELEVEN CASES

[7]  There is a useful table, provided by the Respondent State at the court’s
request, reproduced at Appendix 2. It details, as regards each of the 11 requested
persons concerned, the date of the EAW, the date of their arrests, the nature of the
EAW and, finally, the offence/s of which each requested person has been convicted
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or is suspected. The cases of Mr M and Mr D belong to this group. It is understood
by this court that Belfast County Court has deferred final determination of the other
nine cases pending the decision of this court in these conjoined appeals.

[8] As appears from the table, some of these warrants are of disturbing vintage.
Almost half are of more than four years vintage. In every case the requested person
has been arrested. The oldest arrests occurred in September 2016 and the more recent
(that of Mr M) in September 2019. These observations take their colour from one of
the principles underpinning the Framework Decision, namely the principle of
expedition, discussed later in this judgment.

III  THE DECISIONS UNDER APPEAL

[9] Mr D. By the decision and order of the County Court for the Division of
Belfast dated 30 November 2020 the court acceded to the request of the Lithuanian
State for the surrender of this appellant pursuant to a EAW dated 27 October 2015 in
respect of charges of eight alleged offences of theft and criminal damage said to have
been committed in 2013. This case, therefore, involves a so-called “accusation
warrant”. While Mr D had also been the subject of an earlier “conviction warrant”
dated 28 February 2014, following execution he served his sentence and this is of no
enduring relevance, a formal discharge order of Belfast County Court having been
ultimately made. Both EAWs were executed on the same date, 12 June 2017,
following which Mr D served his “Lithuanian sentence” in respect of the first EAW.

[10] Mr M. We record the outline of his case for comparison purposes. By the
decision and order of the District Judge of the City of Westminster Magistrates’
Court, dated 13 February 2013, Mr M was discharged in respect of the first EAW in
his case. This was based on the judge’s assessment that the EAW was invalid as it
had not been issued by a judicial authority, contrary to section 2(2) of the 2003 Act.
An ensuing out of time appeal by the Lithuanian State was dismissed by order of the
High Court dated 22 April 2013. A phase of apparent inertia during the period April
2013 to September 2016 then intervened. Next the second (operative) EAW
materialised, on 30 September 2016. Pursuant thereto, Mr M was arrested over three
years later, on 12 December 2019. Mr M has been in custody ever since.

[11]  The request of the State of Lithuania for the surrender of Mr M pursuant to
the second EAW is in respect of a sentence of 32 years” imprisonment imposed on 15
January 2010 following his conviction of the offence of possession of narcotic
substances for the purpose of supply, committed on 5 May 2008. The operative
warrant is of some 4 2 years vintage.

v THE EVIDENTIAL MATRIX

[12] One distinctive feature of the evidential matrix of both cases is that a
substantial quantity of material evidence has been generated since the execution of
the EAWs in both cases. An outline of this matrix in chronological sequence is
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essential for the purpose of identifying the issues before this court. The theme of
so-called “assurances” is a recurring feature of both the evidence and the relevant
jurisprudence. The parties” agreed chronology of relevant assurances is reproduced
in Appendix 3.

[13] The evidential matrix is constituted firstly by certain reports of the European
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (the “CPT”), an organ of the Council of Europe. These reports provided
the stimulus for another important corpus of evidence, namely the formal requests
devised by Belfast County Court from time to time and the response thereto of the
Lithuanian State. In the evidence before this court the first milestone in the
chronology is the inspection of certain Lithuanian prisons by a CPT delegation in
2012: see [14] infra. However, the history is more extensive, as will become apparent
from our consideration of the cases of Mironovas and Others v Lithuania in [77] - [83]

infra.

[14] The first of the CPT reports in the evidence before this court was published on
4 June 2014. It was based on an inspection of four Lithuanian prisons carried out by
CPT members in November/December 2012. The report identified a series of
shortcomings and concerns relating to the ill treatment of prisoners, access to a
lawyer, health care screening of newly detained persons, conditions of detention (in
multiple respects), overcrowding, health care services, the prevention, treatment and
transmission of HIV in one particular prison (“A”), the adequacy of staffing and the
availability of facilities for phone calls, visits and making complaints.

[15] The response of the Lithuanian Government to the first CPT report was
published on the same date. This consisted of a detailed reply to all of the
recommendations and requests for information of the CPT. This details inter alia
certain completed reactive steps, some works in progress and other measures at the
planning stage. It also highlights various provisions of domestic Lithuanian law such
as the Code on Enforcement of Penal Sanctions and Law of Detention. It also
describes works of renovation and modernisation of parts of the prison
establishments inspected.

[16] The second main contributor to the evidential matrix is a series of letters from
the Lithuanian Government (usually through its Ministry of Justice) to the
appropriate agencies in England and Wales (usually the Crown Prosecution Service
- “CPS”) and Belfast County Court. The first of these is dated 22 August 2016. It is
couched in general terms, befitting a response to a general enquiry evidently made
in the context of a specific case before Westminster Magistrates” Court. This letter is
properly characterised as defensive and evasive. It resolves to a central,
unparticularised assertion, evidently a repetition of what had been stated in
previous letters, that “... the detention conditions in Lithuania meet the minimum
international standards”. When one takes into account that this letter was written one
month before the second CPT inspection of Lithuanian prisons giving rise to the
second of the CPT reports containing a host of findings of unacceptable conditions,
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practices and arrangements, the general claim which it enshrines appears manifestly
unsustainable. The same claim was repeated in a further letter, dated 1 September
2016, to the CPS.

[17] The first decision of Belfast County Court is dated 8 January 2018. The
stimulus for this was the execution of the operative EAW in the case of Mr D (on 12
June 2017). At this stage Mr D’s case was the one which the court was apparently
most actively seized at that stage. The judge recorded at [5]:

“The sole bar to extradition relied upon is that the prison
conditions to which the defendant would be exposed in Lithuania
would give rise to a real risk of inhumane and degrading
treatment contrary to Article 3 ECHR.”

The court held that there was a real risk in the foregoing terms and ruled that “...
further enquiries will now be made regarding the conditions in which it is envisaged that the
Defendant will be detained in order to ensure that his Article 3 rights will be safequarded”,
effectively staying the proceedings. In thus ruling the court considered that it was
acting in accordance with the decision of the Grand Chamber of the CJEU in
Re Aranyosi [2016] 3 CMLR 13 (infra).

[18] The response of the Lithuanian Government to the request of Belfast County
Court for certain “specific assurances” is contained in a letter dated 29 January 2018
from the Prosecutor General’s Office. This states that in the event of Mr D being
detained during the pre-trial investigation phase he would be held at “K” prison. As
regards conditions of detention - cell size, lighting, temperature, ventilation,
nutrition and maximum permitted prison population (336) - the letter simply refers
to the relevant requirements of domestic Lithuanian law. In a further response dated
5 February 2018 there is a general, unparticularised assertion that -

“... the conditions of Lithuanian prisons (both remand prisons
and correctional institutions) meet at least minimal [sic]
international standards.”

This was supplemented by a second letter, dated 5 February 2018, from the Ministry
of Justice. This stated that it was not possible to indicate the penal institution in
which Mr D would be accommodated if convicted. This letter contradicted its
predecessor of 29 January 2018 by making the same statement relating to Mr D’s pre-
trial remand detention. Finally, it claimed that all prisoners in Lithuania enjoyed
“living space” which was “close to or exceeds 4 square metres.”

[19] A further inspection of certain Lithuanian prisons by CPT members in
September 2016 gave rise to the publication of a second report on 1 February 2018 (a
month after the first of the four judgments of Belfast County Court). This report
records that it was compiled following the fifth periodic visit of a CPT delegation to
Lithuania. The institutions visited included the “A” and “M” Prisons noted at the
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outset of this judgment.

[20] The findings and assessments of the delegation, as expressed in the report,
included in particular the following: no continuing concerns of substance relating to
the ill treatment of prisoners; enduring shortcomings in access to a lawyer and a
doctor; inadequate minimum standards of living space per adult sentenced prisoner;
allegations of ill treatment and excessive physical force by prison officers in “A” and
“M” Prisons; escalating inter-prisoner violence at the same prisons; a continuing
need for modernisation of prisons; an absence of programmes and meaningful
activities for more than half of sentenced prisoners; continuing inadequate health
care facilities; an escalation in illicit drug consumption; the absence of a multi-
disciplinary programme for the prevention of transmissible diseases; inadequate
staffing levels; an improvement in prison visits and telephone facilities; and
unacceptable material conditions in several disciplinary cells. The report also
contains the delegation’s findings from a renewed visit to a psychiatric hospital, a
first visit to a mental health centre and a first visit to a social care facility.

[21] The response of the Lithuanian government to the second CPT report was
published on the same date, 1 February 2018. Once again this took the form of a
point by point reply. This detailed a series of measures which, variously, consisted
of the completed, the continuing and the foreseen or planned. This response also
purported to reply to a series of specific CPT requests for information. It also
documents certain contemplated changes in specified Lithuanian laws. These
included, for example, a project examining alternatives to custodial sentences. It
claimed that in accordance with a new programme the Lithuanian prison estate
would complete a major overhaul by 2022, when there would be six modern
penitentiary institutions consisting of four newly constructed prisons and the partial
reconstruction of “A” and “M” Prisons. The reply further asserted that since 2010
the number of convicted prisoners had been reduced by 28% and the number of
remand prisoners had decreased by 55%. This had a bearing on several of the
expressed CPT concerns - prison overcrowding, cell size, inter-prisoner violence, the
supervision of prisoners and staffing levels among others.

[22] Chronologically, the next development was a letter dated 10 March 2018 from
the Lithuanian Prosecutor General’s Office directed (though not addressed) to
Belfast County Court. This was stimulated by a further request for information,
evidently approved by the court, in the wake of the two earlier Lithuanian responses
noted in [18] above. Properly analysed this contains only one concrete statement,
namely (contradicting the second of the earlier letters) that Mr D would be detained
in Kaunas Remand Prison pre-trial.

[23] This prompted a further request for information from Belfast County Court
dated 27 March 2018. This comprised 12 specific questions, compiled initially by the
legal representatives of Mr D. The Lithuanian Ministry of Justice reply dated
13 April 2018 contains the following assertions: in the three named remand prisons
detainees enjoy a minimum of 3.6 square metres of personal living space; as a result
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of the introduction of alternatives to imprisonment, the convicted prisoner
population in Lithuania was decreasing; there was no extant overcrowding in
Lithuanian remand prisons and no risk of this occurring; an acknowledged
“problem” of failing to re-distribute detainees within all remand prisons in order to
counter overcrowding had been “already eliminated”; and (in substance)
overcrowding had not been a problem in any type of Lithuanian prison since 2015.

[24] From its third (June 2019) report (infra) it emerges that the CPT delegation,
having completed its further visit between 20 and 27 April 2018, (which, notably,
was unannounced) made an “urgent request” of the Lithuanian authorities by a letter
dated 4 May 2018 containing the delegation’s preliminary observations. This
requested the Lithuanian authorities -

“... to provide ... within three months ... a detailed action
plan, comprising precise deadlines and an indication of the
responsible organs and the required financial and human
resources, to fight against drug trafficking in prison, inter-
prisoner violence and the power of informal prisoner hierarchies
and to address the problem of the spread of HIV and Hepatitis C
in prisons.”

[25] On 27 September 2018 the Lithuanian Minister of Justice formally approved
the following:

“ACTION PLAN ON IMPLEMENTATION  OF
RECOMMENDATIONS PROVIDED BY THE [CPT] AFTER
ITS VISIT TO LITHUANIA IN [sic] 20-27 APRIL 2018”.

The “Action Plan” (“AP”) was attached to a letter sent by the Lithuanian Ministry of
Justice to the CPS the following month. This unfolded in the context of an exchange
of correspondence between these two agencies (which, in the evidence before this
court, may be incomplete). This letter is of some importance. It is a response to a
CPS request for “provision of guarantee”. It states without equivocation that “... the
requested assurances and/or guarantees cannot be provided ...”. It is clear that the terms
of the latter were that all surrendered persons “... will not be accommodated in the cells
which include the possibility of contact with inmates accommodated in dormitory blocks of
[the A, M and P Prisons]”. It describes these three prisons as “the main establishments

for placement of sentenced adult males”. It explains:

“Provision of the requested assurances and/or guarantees would
lead us to have mno place for accommodation of persons
surrendered to the Republic of Lithuanian from the United
Kingdom on the grounds of the European Arrest Warrant in

future.”



The letter then repeats the previously provided assurance that all such surrendered
persons “... will be guaranteed a minimum space allocation of no less than 3 square metres
per person ...”.

[26]

The AP of 27 September 2018 followed. This is a seven-page document

consisting of seven columns per page namely:

()
(i)

(vii)

Title of task/action.

Aim of action.

Description of action.

Deadline of implementation.

Budget allocated for implementation of the task.
Institutions responsible for implementation of the task.

Implementation.

As noted above the Lithuanian authorities had previously received the “preliminary
observations” of the CPT delegation and its letter of 4 May 2018 containing a “urgent
request”, both arising out of the visit in April 2018 culminating in the third and final
CPT report (subsequently published on 25 June 2019: infra).

[27]

Bearing in mind the contours of the appellants” Article 3 ECHR challenge, and

the court having considered the AP in full, it suffices to highlight the following
aspects of this superficially impressive document:

()

(iv)

It detailed a total of 15 measures - a mixture of the practical, administrative
and legislative - to be taken. While on the face of the document all of the
measures were assigned to future implementation, it is evident from earlier
evidence that some of them - for example, reduction in the prison population,
were continuing in nature.

Approximately half of the proposed measures were identified as requiring no
additional budget.

The total financial expenditure projected was circa €80 million. Around one
half of this would be consumed by the construction of a new remand prison
(at Siauliai).

While projected expenditure of €1.7 million was identified in respect of the
discrete task of increasing preventive measures regarding dangerous
transmissible diseases, the “Implementation” column stated:
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“As no additional budget was allocated and current funds are
insufficient to significantly increase the scale of HIV treatment
and Hepatitis C screening and treatment, the implementation of
this measure is not possible. Currently, approximately 53% of
patients receive HIV related treatment. HIV treatment and
Hepatitis C screening and treatment are prescribed considering
the medical indications.”

We shall at [37] infra juxtapose this passage with what was later stated by the
Lithuanian Ministry of Justice in a letter of October 2019 to the CPS.

[28]

(i)

To complete the chronology in respect of the year 2018, in summary:

There was a letter of 21 June 2018 and attachment emanating from the
Lithuanian Prosecutor General’s Office and the Ministry of Justice containing
a generalised assurance of compliance with Article 3 ECHR in relation to all
persons surrendered from the United Kingdom.

A further letter dated 26 June 2018 from the Lithuanian Ministry of Justice,
one of a collection of several documents bearing this date, asserted that
everyone detained in Siauliai Remand Prison enjoyed “average living space” of
four square metres.

By a further letter dated 26 June 2018 the Prosecutor General’s Office
provided data of EAWs issued and persons surrendered in respect of the
period 2015 to June 2018. This letter repeatedly employed the terminology of
EAWs issued “for the purpose of criminal prosecution” (see chapter VI infra of
this judgment).

Next, by its letter dated 13 August 2018 directed to Belfast County Court the
Lithuanian Ministry of Justice reiterated:

“.... All persons surrendered to the Republic of Lithuania from
the United Kingdom under the European Arrest Warrant for the
purpose of execution of sentences will be detained in correctional
institutions where detention conditions are in conformity with
the provisions of Article 3 of the Convention ...”.

This is to be considered in conjunction with a contemporaneous letter of
7 August 2018 addressed to the CPS, which states:

“1.  All persons surrendered under an accusation warrant
from the United Kingdom will be held in [K, L or S]
remand prison, whereby they will be guaranteed a

minimum space allocation of no less than 3 metres per
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person in accordance with Article 3 [ECHR]”.

2. Persons surrendered under a conviction warrant that
may spend a maximum of 10 days at one of the remand
centres set out in clause 1 will be subject to the same
guarantees ....

3. All persons held in [L or S] ... will only be held in the
refurbished parts or renovated parts of the prisons and in
compliance with Article 3 ...”.

We have highlighted the words “no less than 3 metres per person” for the purpose of
comparing and contrasting this with other communications from the Lithuanian
Government considered above. This was followed by another letter from the
Lithuanian authorities to Belfast County Court, dated 13 August 2018. This
mentions, but does not enclose, the AP and describes certain improvements in prison
conditions, some completed and others a work in progress.

[29] The next development was the second judgment of Belfast County Court on
25 March 2019. The judge considered inter alia the evidence noted immediately
above, together with the second CPT report. The judge also noted the available
expert evidence. In a key passage the judge stated at [35]:

“The situation in respect of Mr [D] is that the specific questions
posed by this court have not been answered by the requesting
state. The response is general, makes no mention of the allocation
rules or the specific issues arising out of the expert report or my
judgment and provides no information as to the likely prison in
which he will be held either on remand, or upon conviction.
Furthermore, the court now has the benefit of the 2018 CPT
report.

The court determined that specific assurances would be sought of the Lithuanian
authorities having regard to “.... issues regarding overcrowding caused by the allocation
rules, inadequate medical facilities and programmes resulting in contraction of HIV, serious
inter-prisoner violence in the absence of proper supervision and the inappropriate use of
restraint beds ...”, all of which the court considered to generate a real risk of violating
Article 3 ECHR.

[30] The specific assurances sought were threefold, in these terms:
“In light of the concerning information, the following specific

assurances are necessary to ensure the protection of the
requested person’s article 3 rights:
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e He will not be detained at any time in Alytus and
Marijampole Prisons. Although the good faith of the
requesting state is acknowledged, as are efforts and plans
for improvement, until such time as these improvements
are completed assurances are necessary particularly
against the background of earlier, unreliable assurances
having been given.

e  Furthermore, in respect of Lukiskes, the court requires a
guarantee that those extradited will be held only in the
refurbished parts of the prison (as guaranteed in Guy

lﬁlTl(ﬁ‘).

o  The requested person will not be held in cells containing
restraint beds in Lukiskes, Panevezys and Kaunas
Prisons.”

In thus determining the judge observed:

“.... There is ample evidence that general guarantees regarding
prison conditions have been shown to be unreliable and the 2018
CPT report indicates deterioration rather than improvement in a
number of respects.”

[31] The Lithuanian Vice-Minister of Justice replied by letter dated 17 April 2019.
This letter does not engage with the judge’s request for an assurance in respect of A
and M prisons. Nor does it engage with the second of the court’s requests, whereby
an assurance in respect of L Prison was sought. As regards the third request for an
assurance in respect of three specified prisons the letter replied in general terms that
restraint beds “... could be applied only in exceptional cases ....” The letter contained
what it describes as (the repeated) “general guarantee” of Art 3 ECHR compliance.

[32] Next, according to the third of the five judgments of Belfast County Court,
there was what the judge described as a “final hearing” in May 2019. There are no
details of this hearing in the voluminous materials before this court. The parties are
agreed that this event occurred on 25 October 2019, followed by the third (of five)
judgment on 14 November 2019. We return to this discrete subplot in [38] infra.

[33] On 25 June 2019 the CPT published its third and final report, based on a
further inspection of certain Lithuanian detention facilities between 20 and 27 April
2018, evidently on an unannounced basis. The report records, in general terms, that
many of the previous recommendations had not been implemented. It noted the
receipt of an unspecified number of “credible” allegations of physical ill treatment at
A, M and P Prisons “... in the context of staff interventions to stop inter-prisoner
violence”. There were also numerous allegations of the mass physical ill treatment of
prisoners during a general search of ‘A’ Prison punishment block on a specific date,
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5 July 2017. The ensuing investigation was not considered effective. No prosecutions
ensued. The delegation observed “truly extraordinary levels of inter-prisoner violence,
intimidation and exploitation” at the A, M and P prisons, conveying the “strong
impression” that the main detention areas in these prisons were out of control.

[34] The report noted that while works of reconstruction and refurbishment in
prisons were a mixture of the partly completed and continuing, overcrowded large
capacity dormitories remained; remand prisoners were still locked up for up to
23 hours daily; under-resourcing of health care facilities continued; the system of
recording prisoners’ injuries remained “poor”; drugs remained omnipresent in the
prisons; the transmission of HIV and Hepatitis C continued; and staffing levels
remained very low. The report described in general terms “a number of serious and
urgent concerns in Lithuania’s penitentiary establishments”. It noted that an “Action
Plan” had been provided “.... to combat drug trafficking in prisons, inter-prisoner
violence and to address the problem of the spread of HIV and Hepatitis C in prisons”. The
CPT observed that if properly and energetically implemented this “could help
address” some of the serious and urgent concerns assessed.

[35] Chronologically, the next development consisted of a letter dated 8 July 2019
from the Lithuanian “Prison Department under the Ministry of Justice” to the CPS.
Under the rubric “Provision of Guarantee” the author stated that the Director
General of his department -

“... hereby assures and guarantees that the below stated
conditions will be applied to all persons surrendered ....... for
the purpose of a criminal prosecution or execution of a sentence
of imprisonment during their detention.”

The five specific guarantees which follow are a minimum cell space of no less than
three square metres per person, that any sentenced surrendered persons would not
be detained at any of the unrenovated parts of A, M or P Prisons, that all
surrendered persons “... will be detained in conditions reducing a risk to [sic] inter-
prisoner violence/disease transfer and drug influences”, that all such persons “... will be
guaranteed the protections of the [ECHR]” and that they “... will be housed in cell-type
accommodation, where possible”. This letter further asserted that the M and P Prisons
each had a renovated block, with specified capacities, dating from 2016 and 2018
respectively.

[36] The main thrust of the second of the next Lithuanian Government
communication, that dated 16 August 2019, was that the assurances and guarantees
requested by the CPS could not be provided. The assurance which had been
requested was that all surrendered persons -

“... will not be accommodated in the cells which include the
possibility of contact with inmates accommodated in dormitory
blocks of (A, M and P Prisons).”
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The reasons proffered for the Lithuanian Government’s inability to provide the
assurance requested were that these three prisons are “the main establishments for
placement of sentenced adult males” and that dormitory type blocks must be utilised by
reason of the capacity of the three prisons and the numbers of sentenced prisoners.

[37] The third of the 2019 trilogy of communications is dated 17 October 2019. It
purports to be a response to a request for further information, evidently made by the
CPS. This contains a series of representations relating to facilities for prisoners’
complaints, prisoners’ requests for isolation, the prevalence of inter-prisoner
violence, sanctions for such violence, attempts to reduce drug consumption by
prisoners, drug treatment and educational measures and, finally, the use of
segregation as a sanction. This letter further addresses the discrete issue of the
transmission of communicable diseases, in the form of three statements. First, there
is preventive screening and, where required, timely medical treatment is provided,
together with educational activities. Second:

“Since Spring of 2018, all HIV infected persons are subject to
HIV treatment and since May 2019 all persons ill with serious
communicable diseases are included in the national health
system, i.e. their medical treatment is financed with the
Compulsory Health Insurance Funds.”

This is to be compared with what was stated in the AP on this subject: see [27] supra.

[38] Chronologically, the next material development was the third of the
judgments of Belfast County Court, dated 14 November 2019. The judgment of Her
Honour makes specific reference to the first of the three aforementioned documents
only. The judge acceded to the application on behalf of the Lithuanian State to
adjourn the proceedings on the ground that a relevant decision of the English
Administrative Court in a series of conjoined appeals was pending. This decision
was promulgated soon thereafter, on 20 December 2019: see Bartulis v Lithuania
[2019] EWHC 3504 (Admin).

[39] This was followed by:
(i) The arrest of Mr M on 12 December 2019 pursuant to the EAW.

(i)  The decision in Bartulis and Others v Lithuania [2019] EWHC 3504 (Admin) on
20 December 2019.

(iii) A further letter from Belfast County Court dated 18 February 2020 requesting
the following information: whether there had been any complaint that
Lithuania had breached any assurance given to any EU Member State;
specified particulars of any such breaches; the number of people surrendered
to Lithuania and any EU Member State’s refusal to extradite to Lithuania on
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account of Article 3 ECHR non-compliant prison conditions.

(iv)  The response of the Lithuanian State dated 7 February 2020, stating that there
had been two refusals, one in a Maltese case in July 2017 and the other in
Lithuania v Campbell [2013] NIQB 19. The letter asserts, in terms, that each of
these cases had been overtaken by more recent events. It further suggested
that according to a published EU tool of measurement Lithuanian prisons
were not overcrowded.

[40] It is convenient to outline, before considering, the other main milestones of
the year 2020. These were, sequentially:

(i) The so-called “Covid caveat” letter of 3 April 2020.

(i)  The decision in Gerulskis and Others v Lithuania [2020] EWHC 1645 (Admin),
on 26 June 2020.

(iii) The two judgments and orders of Belfast County Court, of 27 November 2020
and 30 November 2020.

\%4 THE APRIL 2020 LITHUANIAN ASSURANCE

[41] This is a discrete topic of some importance which requires to be rehearsed in
appropriate detail. It concerns a letter dated 3 April 2020 from the Director General
of the Prison Department of the Lithuanian Ministry of Justice to the CPS. It is
apparent on its face that this letter does not form part of a course of correspondence.
It is properly described as unsolicited. The previous letter emanating from this
agency was that dated 17 October 2019, noted above.

[42] This is a single communication consisting of two parts, namely a letter and an
attachment. The subject matter of the letter is “Guarantees Applicable to Persons
Surrendered from the UK to Lithuania under EAW.” The introductory paragraph of
the letter states that by reason of the Covid pandemic “... the management of
Lithuanian correctional system could be encumbered in the nearly [sic] future.” The next
two paragraphs describe the consequences of the foregoing:

“Thus avoiding any infringements of the gquarantees of
07 August 2018 and 08 July 2019 which regards [sic] specific
detention conditions for the persons surrendered to the Republic
of Lithuania from the United Kingdom on the grounds of the
[EAW]. We have to notify you that above mentioned guarantees
will not be further applied from the moment of signing this letter

In order to ensure resultative process of surrender cases in the
judicial institutions of the United Kingdom, please find a new
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guarantee, prescribing specific conditions which will be applied
for the persons surrendered to the Republic of Lithuania from the
United Kingdom on the grounds of the EAW for the purpose of
a criminal prosecution. Please note that this guarantee will
not be revoked (if necessary) without informing the Crown
Prosecution Service in written form.”

[our highlighting]
We shall address the significance of the highlighted words infra.

[43] The document attached to the letter bears the same date and is also addressed
to the CPS. It begins:

“The Director General of the Prison Department under the
Ministry of Justice for the Republic of Lithuania hereby assures
and guarantees that the below stated conditions will be applied to
all persons surrendered to the Republic of Lithuania from the
United Kingdom on the grounds of the [EAW] for the purpose
of a criminal prosecution during their detention: ...”

[Our emphasis.]

This is followed by three numbered guarantees:

“1. All persons surrendered from the United Kingdom will
be guaranteed a minimum space allocation of no less
than 3 square metres per person and held in compliance
with Article 3 [ECHR].

2. All persons concerned in the United Kingdom, if held in
the Siauliai Remand Prison, will only be held in the
refurbished or renovated parts of the prison and in
compliance with Article 3 [ECHR].

3. All persons surrendered from the United Kingdom, if
convicted, that may spend a maximum of 10 days at
Siauliai Remand Prison will be subject to the same
guarantees as contained in clause 1 and 2.

We also draw to your attention that due to the quarantine
regime introduced by the decision of the Government of the
Republic of Lithuania, in the view of the danger caused by the
spread of COVID-19 disease, the work of Lithuanian institutions
is encumbered, which might have impact on the implementation
of the assurance.”

[44] From a careful reading of the letter and enclosure as a whole and noting in
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particular the language of the third paragraph of the letter, we consider it reasonably
clear that its main impetus was an assessment of the Lithuanian Ministry of Justice
that by reason of the recently materialised Covid circumstances infringements of the
August 2018 and July 2019 guarantees were foreseen. What specific guarantees were
hereby being modified or rescinded?

[45] To answer this it is necessary to recall the contents of the two
communications in question:

(i) The “Provision of Guarantee” letter dated 7 August 2018 contains the
threefold “assurances and gquarantees” that (a) all “accusation warrant”
surrendered persons would be detained in one of two named remand prisons
(one being Siauliai) with a guaranteed minimum space allocation of 3 square
metres, (b) all persons surrendered under a “conviction warrant” could be
detained at one of the same remand facilities for a maximum period of ten
days with the same minimum space allocation and (c) all surrendered persons
held in either of the said remand facilities “... will only be held in the refurbished
or renovated parts of the prisons and in compliance with Article 3 [ECHR].”

(i)  The second of the two communications under scrutiny is also a “Provision of
Guarantee” letter, dated 8 July 2019. This is another apparently unprompted
letter. Like its predecessor it applies to both types of EAW. It contains five
“assurances and guarantees”. One of these simply repeats the minimum cell
space assurance. It also contains a generalised assurance of providing the
ECHR protections. It embodies three new assurances/guarantees viz all
surrendered persons (a) would be detained in “conditions reducing a risk to [sic]
inter-prisoner violence/disease transfer and drug influences” (b) would be “housed
in cell-type accommodation, where possible” and (c) would not be accommodated
in any of the unrenovated blocks of the A, M or P prisons.

[46] The immediately preceding exercise yields the analysis that in its later
communication of 3 April 2020 the Lithuanian Government was continuing to offer
the earlier assurances provided relating to minimum cell space and being
accommodated in renovated prison wings only. In short, only two of the previous
assurances were being maintained. The rescinded assurances were those relating to
the exclusion of the unrenovated blocks at the A, M and P Prisons, detention in
conditions reducing the risk of inter-prisoner violence, the transmission of diseases
and drug influences and detention in cell-type accommodation where possible.

VI THE APRIL 2020 ASSURANCE CONSTRUED

[47] We shall at this juncture identify a key issue. One of the important questions
thrown up by the Lithuanian letter of 3 April 2020 and attachment is whether it
applies to the entire cohort of persons surrendered to Lithuania from the United
Kingdom pursuant to an executed EAW i.e. to both the “accusation warrant” group
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and the “conviction warrant” group. As already noted the case of Mr D belongs to
the former group whereas that of Mr M is a member of the latter group.

[48] The title of the letter of 3 April 2020 makes no distinction between the two
groups. However, in the body of the letter the language employed is “persons
surrendered ... for the purpose of a criminal prosecution” (our emphasis). This
language is repeated verbatim in the attachment. This consistent thread is continued
in the language of the second of the three new assurances, which relates exclusively
to a remand prison (Siauliai). We consider that consistency is also discernible in the
third of the three new assurances which, construed in plain and unsophisticated
terms, simply means that a surrendered person under an accusation warrant who is
later convicted will continue to enjoy the benefit of the first and second of the new
assurances for up to ten further days. The reason for this is, as the letter states, that
such persons may continue to be detained post-trial at the Siauliai Remand Prison
during this maximum period.

[49] To summarise, within the text of the letter and its attachment there are several
strong pointers to the assessment that the three new guarantees, which of course
replace all previous guarantees, relate to surrendered persons who become remand
detainees only. The first is the unequivocal language of the text. The second is that
the only detention facility identified is of the remand type. The third is that there is
no mention, express or implied, of any of the Lithuanian prisons which
accommodate convicted persons.

[50] The next pointer to this being the correct assessment is the liberal references
to the A, M and P Prisons in earlier communications from the Lithuanian authorities.
It is apparent from these communications that these are the three main detention
facilities for convicted persons in Lithuania. Linked to this is another, namely the
unambiguous statement in the Ministry of Justice letter of 16 August 2019 to the CPS
- noted in [36] above - that “convicted persons”, including those surrendered by the
United Kingdom, are, in their totality, exposed to the possibility of being
accommodated in dormitories. Explicitly, the assurance which could not be
provided was that all surrendered persons would be accommodated in conditions
excluding the possibility of contact with prisoners accommodated in the dormitory
blocks of these three named facilities.

[51] There is a further indicator of the correctness of the court’s suggested
construction of the letter of 3 April 2020 and attachment. As our rehearsal of the
history above demonstrates, the letters from the Lithuanian authorities throughout
the period under scrutiny consistently made a clear distinction between remand
prisoners (i.e. accusation warrants - “detainees”) and convicted prisoners (i.e.
conviction warrants - “inmates”). The phrase “for the purpose of criminal prosecution”
is repeated. Other phraseology such as “pre-trial detention .... suspected of committing
a crime ... [and] ... remand prison” is used. Notably, these phrases are used
particularly in communications relating to Mr D. These formulations are to be
contrasted with “for the purpose of execution of sentences” used repeatedly in the letter
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dated 13 August 2018 to Belfast County Court - see [28] above - where one finds
also the language of “serve his sentence ... [and] ... the type of the committed crime”.

[52] Having reflected on whether there might conceivably be a translation gremlin
of some kind, the court is satisfied that this possibility is convincingly defeated by
the analysis undertaken and factors highlighted in the preceding paragraphs. To this
we would add that the quality of the English translations in the entirety of the
documents under scrutiny is consistently high. While in some of the passages quoted
we have (by the insertion of “sic”) drawn attention to certain aspects of the text these
consist of minor linguistic, syntactical and grammatical errors, none of which
renders the individual document unintelligible. To the foregoing we would add that
our provisional assessment is not questioned by any expert evidence. Quite the
contrary, we consider it reinforced by the two expert reports generated on behalf of
the appellant in the County Court proceedings and which we have considered.

[53] Mr McGleenan QC, on behalf of the requesting state, correctly reminded the
court that one of the optional courses at our disposal is the transmission of a further
request for information to the Lithuanian Government by the invocation of Article
15(2) of the Framework Directive. This confers a power which may be of
considerable utility and importance in a given case. In the broader panorama of the
history of these appeals it was repeatedly invoked by both Belfast County Court and
the English Divisional Court. The qualifying condition is that “...the executing judicial
authority finds the information communicated by the issuing Member State to be insufficient
to allow it to decide on surrender.”

VII THIS COURT’S REQUEST FOR FURTHER INFORMATION

[54] One of the fundamental human rights is in play. This court’s duty as a public
authority under section 6 of the Human Rights Act is engaged. This is an Aranyosi
stage two case. Thus the fundamental question for this court is whether the earlier
identified risk that this appellant will in the event of his surrender to Lithuania be
exposed to inhuman or degrading treatment proscribed by Article 3 EHR has been
dispelled by the totality of the communications from the Lithuanian Government to
the various UK agencies post-dating January 2018, when the Aranyosi stage 1
assessment, which this court adopts, was made.

[55]  Article 15(2) of the Framework Decision is in two parts. The first part requires
the court to make an assessment of whether the information provided by the
Lithuanian Government, considered in its totality, is sufficient to allow this court to
make a decision on the surrender of this appellant pursuant to the EAW. Where the
court makes an assessment of insufficiency the effect of the second part of Article
15(2) is to subject the court to a duty to request of the requesting state the “necessary
supplementary information”.

[56] We are satisfied about this court’s competence, as an appellate court, to take
the course of seeking further information from the Lithuanian authorities. This in
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our view flows from the language of Article 15 (2) construed purposively in the light
of the overarching aims and principles. Alternatively, there is no bar to this course in
either the Extradition Act or the Framework Decision and this court has available its
inherent jurisdiction. This has been the preferred approach in a number of decided
cases, which include FK v Stuttgart State Prosecutor’s Office Germany [2017] EWHC
2160, Omylski v Poland [2020] EWHC 836 and Straszewski v District Court in Bydogszcz,
Poland [2017] EWHC 844 (Admin).

[57] This court considered carefully all communications from Lithuanian agencies
assembled in the evidence. These are a mixture of responses to requests for specific
information and the unsolicited. The quality and coherence of these communications
have been variable. Some have been evasive and opaque. Furthermore, viewed
panoramically, one can identify gaps and inconsistencies. This court further took
into account the vintage of the last such communication, now approaching its first
anniversary, the so-called “Covid caveat”. This was the subject of lively debate at the
main hearing. Both the meaning and currency of this communication are matters of
obvious importance. It falls to this court to construe the document, an exercise
complicated by the fact that it is a translation from its original language.

[58] The court entertained real reservations concerning the available evidence.
This arose particularly out of the successive communications of 28 May 2020 and
9 June 2020 from the Lithuanian Ministry of Justice to the CPS. Each of these
communications contains detailed information relating to Siauliai Remand Prison.
This is the prison in which, it is said, this appellant would be detained in the event of
his surrender, as he would initially have the status of remand prisoner. The first
issue arising out of these two communications is that while they make a distinction
between “detainees” and “inmates”, this is not explained. This is puzzling, given the
unequivocal representations that only remand prisoners are detained here.
Furthermore, a consideration of the full suite of communications emanating from the
Lithuanian Government indicates that “detainees” are the cohort of remand
prisoners, while “inmates” are convicted prisoners.

[59] Secondly, the two aforementioned communications make no mention of
dormitory accommodation. We raise this discrete question only because of our next
query, which arises out of the statement that whereas this prison has a total of 109
cells, it has a total of 452 “places” and was, at the time of writing, accommodating 283
persons. The reconciliation between these last two figures and the total number of
cells, which must also take into account the statement that certain cells are closed for
refurbishment, is far from clear.

[60] Having regard to the foregoing, our conclusion was that the information to
determine these appeals with confidence was insufficient. The court therefore
formulated a series of questions/requests addressed to the requesting state. These
are reproduced in Appendix 4.

[61] The requesting state’s response, dated 13 May 2021, confirmed unequivocally
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the correctness of our tentative construction of the April 2020 assurances. However,
it suffered from a series of shortcomings: see Chapter XIII infra.

VIII THE NOVEMBER 2020 ASSURANCES

[62] As already noted the two final judgments of Belfast County Court were
provided on 27 and 30 November 2020 respectively. The preceding judgment, in
sequence, was the short ruling of 14 November 2019 acceding to the adjournment
application of the requesting state. The “Covid Caveat” letter of course, had
materialised at approximately the mid-point of the intervening period. By letter
dated 30 June 2020 Belfast County Court made a further “request for information”. As
appears from the letter, by this stage the number of requested persons’ cases before
the court had swollen to 11. One of the named persons was this appellant. While Mr
M was not named, it is evidently common case that this was a simple oversight.

[63] By this letter Judge Smyth sought three specific assurances, namely (i) that the
requested persons would not be detained at any time in the “A” and ‘M’ Prisons until
the completion of improvements, (ii) that the requested persons, if detained in
Lukiskes Remand Prison, would be thus detained only in refurbished
accommodation and (iii) that the requested persons would not be held in cells
containing restraint beds in three named prisons. The letter then notes the “Covid
Caveat”. Next, having quoted in full the final paragraph of the attachment to the
letter of 3 April 2020 the letter continues:

“Please state in what respects the work of Lithuanian
institutions has been encumbered, is envisaged may be
encumbered [and] ...

What impact on the implementation of the assurance given to
this court has occurred to date [and] is envisaged may occur.”

This is followed by a reference to a published CPT “Statement of Principles”, dated
20 March 2020, relating to the treatment of detainees in the pandemic circumstances.
The letter continues:

“The court would be obliged to have a copy of the account of the
concrete measures taken by the Lithuanian authorities in the
context of the Coronavirus disease (Covid-19) pandemic in
prisons that was requested to be sent to the CPT by 30 April
2020.”

The specific question raised in the remainder of the letter may be disregarded for the
purposes of these appeals.

[64] At [8] of her final judgment in the case of this appellant the judge states that
the Lithuanian state provided a response dated 19 August 2020. This would appear
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to be the document dated August 2020 (no specific date) from Kaunas Regional
Court addressed to the Lithuanian International Liaison Office. This document has
two components. The first describes quarantine measures, apparently in the form of
absolute isolation, applied to all detained persons in Lithuania between specified
dates in March and June 2020, followed by slightly diluted but nonetheless heavy
continuing isolation measures. The second part of the communication relates
exclusively to a question raised regarding the treatment of an identified Lithuanian
person.

[65] Stated succinctly, this communication (a) barely engages at all with the
specific requests concerning Lithuanian prison conditions and (b) contains
absolutely no response to the request concerning the CPT statement of principles,
both contained in the Belfast County Court communication of 30 June 2020.

IX  LEGAL FRAMEWORK

[66] The material provisions of the Extradition Act 2003 (the “2003 Act”) are
reproduced in Appendix 3 to the judgment in Mr M’s case. In brief compass:

(i) A person’s extradition to a category 1 territory is barred by reason of the
passage of time if (and only if) it appears that it would be unjust or oppressive
to extradite him by reason of the passage of time since the alleged commission
of the extradition offence or becoming unlawfully at large: section 14.

(i) ~ Where the requested person is unlawfully at large or has not been convicted
the court must decide whether the person’s extradition would be compatible
with the Convention rights under the Human Rights Act 1998: section 21(1)
and section 21A(1)(a).

(iii)  In the case of an accused requested person the court must also decide whether
the person’s extradition would be disproportionate taking into account, so far
as the court considers it appropriate, any or all of the matters specified in
section 21A(3).

(iv)  In the case of an accused requested person the court must order the person’s
discharge if it decides that the extradition would not be compatible with the
Convention rights and would be disproportionate: section 21A(4).

(v)  Where the court considers that the physical or mental condition of the
requested person is such that it would be unjust or oppressive to extradite
him, it must either (a) order the person’s discharge or (b) adjourn the
extradition hearing until it appears to the court that this is no longer the case:
section 25.

(vi)  Section 29 regulates the powers of the High Court in cases where the
appellant is the requesting state, challenging the order of the judicial
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authority discharging the requested person at the extradition hearing. By
subsection (5) if this court allows the appeal it must quash the discharge order
and remit the case to the lower court with directions.

[67] By Article 15(1) of the Framework Decision the executing judicial authority
must decide whether the requested person is to be surrendered. The facility
established by Article 15(2) was of particular significance in the proceedings before
Belfast County Court. This paragraph provides:

“If the executing judicial authority finds the information
communicated by the issuing Member State to be insufficient to
allow it to decide on surrender, it shall request that the necessary
supplementary information ... be furnished as a matter of
urgency and may fix a time limit for the receipt thereof ...”

Article 15(3) also had a role at certain stages of the extensive inter-state
communications rehearsed above. This paragraph provides:

“The issuing judicial authority may at any time forward any
additional useful information to the executing judicial
authority.”

[68] On appeal to this court, the appeal may be allowed only if two specified
conditions are satisfied namely that (a) the first instance court ought to have decided
a question differently and (b) if it had decided such question in the way it should
have done, it would have been required to order the appellant’s discharge: section
27(2) and (3). Alternatively, the court may allow the appeal if the new issue/new
evidence conditions in section 27(4) are satisfied.

[69] Thus section 27 establishes two gateways for a successful appeal. The first of
these arose in both appeals to this court. The second arose in the appeal of Mr M
only.

[70] The Framework Decision has its origins in one of the main objectives
enshrined in the TEU namely the creation of an area of freedom, security and justice.
Within this general objective there is a series of constituent principles which have
featured with regularity in the jurisprudence of the CJEU and the leading United
Kingdom cases since the Framework Decision replaced the European Convention on
Extradition (1957). The key principles which have been identified are those of a high
level of mutual trust and confidence between EU Member States and mutual
recognition. Recital (6) of the Preamble to the Framework Decision describes the
latter principle as the “cornerstone” of judicial co-operation in criminal matters.
Article 1(2) gives effect to this by providing that Member States are in principle
obliged to execute an EAW: see, amongst other cases, Melloni v Ministerio Fiscal (Case
C-399/11) and Minister for Justice and Equality v Lanigan (Case C-237/15) at [36].
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[71] While the duty of a requested state to give effect to the execution and
surrender provisions of the Framework Decision is very much the norm, it is not
absolute. This is so because of, firstly, recital (10) in the Preamble which states that
the implementation of the EAW mechanism is capable of being suspended, but only
in the event of serious and persistent breach by one of the Member States of the
principles enshrined in Article 2 EU and in accordance with the procedure
prescribed in Article 7 EU. Furthermore, the jurisprudence of the CJEU has
recognised that limitations to the principles of mutual recognition and mutual trust
and confidence may be appropriate in “exceptional circumstances”: See Opinion 2/13
(EU:C:2014:2454) at [191]. The Charter of Fundamental Rights of the EU (the
“Charter”) is another limiting measure. Article 1(3) of the Framework Decision
provides, in substance, that its procedures and arrangements operate in the context
of the unmodified obligation of Member States to respect fundamental rights
contained in inter alia the Charter.

[72] The interaction between the governing principles and the aforementioned
limitations was addressed by the CJEU in its landmark decision in Criminal
Proceedings against Aranyosi and Caldararu (Joined Cases C-404/15 and C-659/15
PPU) (“Aranyosi”). The essential question raised in these combined preliminary
references was the duty of the requested state in a case where there is evidence that
detention conditions in the requesting state are incompatible with fundamental
rights, in particular Article 4 of the Charter (the analogue of Article 3 ECHR).

[73] The following are the main tenets of the decision of the Grand Chamber:

(i) There is, in substance, a presumption that all Member States comply with EU
law and particularly the fundamental rights recognised by EU law, save in
exceptional circumstances: see [78] and [82].

(i)  There is a “binding” obligation on Member States to comply with the
“absolute” provisions of Article 4 of the Charter: [84] - [85].

(iii)  “It follows that, where the judicial authority of the executing Member State is in
possession of evidence of a real risk of inhuman or degrading treatment of individuals
detained in the issuing Member State ... [it] is bound to assess the existence of that
risk when it is called upon to decide on the surrender to the authorities of the issuing
Member State of the individual sought by a European Arrest Warrant” [88].

(iv)  Where there is such evidence, the first task of the executing judicial authority
is to consider “information that is objective, reliable, specific and properly updated”
on the detention conditions prevailing in the requesting state: [89].

(v)  If, having performed this task, the executing judicial authority finds that there

is a real risk in the foregoing terms, this cannot per se warrant a refusal to
surrender the requested person: [91].
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(vi)  Rather, where such a finding is made, a second task for the executing judicial
authority crystallises, namely to make “a further assessment, specific and precise,
of whether there are substantial grounds to believe that the individual concerned will
be exposed to that risk because of the conditions for his detention envisaged in the
issuing Member State”: [92] - [94].

(vii) In performing this second task, the executing judicial authority “must” invoke
Article 15(2) by requesting of the requesting state the provision of “all
necessary supplementary information on the conditions in which it is envisaged that
the individual concerned will be detained in that Member State”: [95] - [97].

(viii) “If, in the light of the information provided pursuant to Article 15(2) ... and any
other information that may be available to the executing judicial authority, that
authority finds that there exists, for the individual (concerned) .... a real risk of
inhuman or degrading treatment ... the execution of that warrant must be postponed
but it cannot be abandoned”: [98].

(ix) At this stage, two possibilities arise. First, where the executing judicial
authority, having considered all available information, discounts the existence
of a real risk of a violation of Article 4 it must make a surrender decision:
[103]. Second, “if the existence of that risk cannot be discounted within a reasonable
time, the executing judicial authority must decide whether the surrender procedure
should be brought to an end”: [104].

[74]  As the judgment in Aranyosi demonstrates, there is a fusion of Article 4 of the
Charter and Article 3 ECHR and, in substance, an adoption by the Grand Chamber
of the Article 3 tests and principles which have been developed in the jurisprudence
of the ECtHR. This observation is apposite having regard to the decision of the latter
court in Othman v United Kingdom [2012] 55 EHRR 1. One of the issues which arose
in that case, which concerned the proposed deportation of the applicant to Jordan for
the purpose of being tried for alleged terrorist offenses, was whether this would
infringe his rights under Article 3 ECHR. This entailed consideration of the “Soering”
test namely whether there was sufficient evidence of a cogent nature to establish
substantial grounds for believing that the applicant would be at real risk of being
subjected to treatment proscribed by Article 3 (Soering v United Kingdom [1989] 11
EHRR 439). Where such a risk is demonstrated, an implied obligation arises under
Article 3 not to deport the person concerned. Furthermore, given the absolute
prohibition enshrined in Article 3, the reasons advanced for the expulsion are
immaterial. In Othman the Strasbourg Court observed, at [186], that in cases where
the requested state seeks and receives assurances from the requesting state, the task
of the court is “... to examine whether the assurances obtained in a particular case are
sufficient to remove any real risk of ill treatment”. The court elaborated at [187]:

“In any examination of whether an applicant faces a real risk of
ill treatment in the country to which he is to be removed the
Court will consider both the general human rights situation in
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that country and the particular characteristics of the applicant.
In a case where assurances have been provided by the receiving
State, those assurances constitute a further relevant factor which
the Court will consider. However, assurances are not in
themselves sufficient to ensure adequate protection
against the risk of ill treatment. There is an obligation to
examine whether assurances provide, in their practical
application, a sufficient guarantee that the applicant will be
protected against the risk of ill treatment. The weight to be given
to assurances from the receiving State depends, in each case, on
the circumstances prevailing at the material time.”

[75] Continuing, the court observed at [188], that cases in which the general
human rights situation in the receiving state would preclude the attribution of any
weight at all to assurances given would be rare. The judgment then provides the
following guidance, at [189]:

“More usually, the Court will assess first, the quality of
assurances given and, second, whether, in light of the receiving
state’s practices they can be relied upon. In doing so, the Court
will have regard, inter alia, to the following factors:

e (1) whether the terms of the assurances have been
disclosed to the Court 81;

e (2) whether the assurances are specific or are general and
vague 82;

e (3) who has given the assurances and whether that
person can bind the receiving state 83;

e (4) if the assurances have been issued by the central
government of the receiving state, whether local
authorities can be expected to abide by them 84; *59

e (5) whether the assurances concerns treatment which is
legal or illegal in the receiving state 85;

o (6) whether they have been given by a Contracting State 86;
e (7) the length and strength of bilateral relations
between the sending and receiving states, including

the receiving state’s record in abiding by similar
assurances 87;
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e (8) whether compliance with the assurances can be
objectively verified through diplomatic or other
monitoring  mechanisms, including  providing
unfettered access to the applicant’s lawyers 8§;

e (9) whether there is an effective system of protection
against torture in the receiving state, including
whether it is willing to co-operate with international
monitoring mechanisms (including international
human-rights NGOs), and whether it is willing to
investigate allegations of torture and to punish those
responsible 89;

e (10) whether the applicant has previously been ill-
treated in the receiving state 90; and

e (11) whether the reliability of the assurances has been
examined by the domestic courts of the
sending/Contracting State.”

[76] We have already adverted to the symmetry between Article 3 ECHR and
Article 4 of the Charter, clearly discernible in Aranyosi. In addition there is a clearly
identifiable correlation between the detailed guidance in [189] of Othman and the
albeit less prescriptive approach of the Grand Chamber in [89] - [98] of Aranyosi.

[77] There is an important decision of the ECtHR dealing directly with one
discrete, but significant, aspect of the subject matter of these appeals. On 8 December
2015 judgement was given in Mironovas and Others v Lithuania [2015] ECHR 1074.
These seven cases concerned Lithuanian nationals who had been detained on
remand or imprisoned following conviction in various institutions: the Lukiskes
Remand Prison, the “M” Prison and the “P” Prison. All of the applicants complained
of overcrowding in inter alia prison dormitories and other aspects of prison
conditions with descriptions ranging from the inadequate to the deplorable. They
had all brought proceedings, successfully, in the Lithuanian courts, securing
judgments upheld on appeal by the Supreme Administrative Court and recovering
non-pecuniary damages measured in hundreds of euros.

[78] The evidence recounted in the judgment of the ECtHR enlarges the CPT
history noted above. The first of the CPT delegation visits to Lithuania was
conducted in 2008, giving rise to a report published on 25 June 2009. The problem of
overcrowding in prisons generally had previously been highlighted by the CPT in its
second General Report [CPT/INF(92)] and in subsequent annual reports. The 2009
report records that the CPT had previously published reports on conditions in
Lithuania in 2000 and 2004. The 2009 report was followed by a further CPT report
published on 19 July 2013. This followed inspections of the Siauliai and Kaunas
Remand Prisons, the mixed remand/post-sentence Lukiskes Prison and the “A”
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Prison. This report inter alia urged “vigorous efforts” to combat prison overcrowding.
The official standards of minimum living space, namely 3.1 and 3.6 square metres for
dormitories and multi-occupancy cells respectively, were condemned as too low.
The report noted persisting problems of disrepair, dilapidation, lack of hygiene,
inadequate equipment and inadequate heat and light.

[79] The evidence considered included the CPT Report of June 2014: see [14] supra.
All of the applicants alleged violations of Article 3 ECHR. The court ruled that six of
the seven applicants had received “plainly insufficient” compensation from the
Lithuanian courts and, thus, retained their victim status. At [101] it set about the task
of providing the Lithuanian authorities with “certain guidance on preventive remedies”.
Such remedial measures would include constructing new prisons and devising new
laws providing alternatives to imprisonment for persons convicted. In this context
the court said, notably, at [106]:

“As to building new prisons, the Government promised to close
the Lukiskes Remand Prison ... as in their response to the CPT
in 2009 ...

That prison is still operational ...”

This, we observe, falls to be considered in the context of the more recent evidence
relating to this particular establishment and the broader issue of the failure of the
Lithuanian authorities to honour their assurances.

[80] At [115] - [116] the court provided the following formulation of general
principle:

“(b)  General principles on compliance with Article 3

The Court reiterates that Article 3 of the Convention enshrines
one of the most fundamental values of a democratic society. It
prohibits in absolute terms torture or inhuman or degrading
treatment or punishment, irrespective of the circumstances and
the victim'’s behaviour (see, for example, Labita v. Italy [GC], no.
26772/95, § 119, ECHR 2000-1V). Ill-treatment must attain a
minimum level of severity if it is to fall within the scope of
Article 3. The assessment of this minimum is relative; it depends
on all the circumstances of the case, such as the duration of the
treatment, its physical and mental effects and, in some cases, the
sex, age and state of health of the victim (see, among other
authorities, Ireland v. the United Kingdom, 18 January 1978, §
162, Series A no. 25).

116. Ili-treatment that attains such a minimum level of severity

usually involves actual bodily injury or intense physical or

mental suffering. However, even in the absence of these, where
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treatment humiliates or debases an individual, showing a lack of
respect for or diminishing his or her human dignity, or arouses
feelings of fear, anguish or inferiority capable of breaking an
individual’s moral and physical resistance, it may be
characterised as degrading and also fall within the prohibition of
Article 3 (see Ananyev and Others, cited above, § 140, with
further references).”

The court turned to the specific subject of Art 3 and detention
conditions:

“117. In the context of deprivation of liberty the Court has
consistently stressed that, to fall under Article 3, the suffering
and humiliation involved must in any event go beyond that
inevitable element of suffering and humiliation connected with
detention. The State must ensure that a person is detained in
conditions which are compatible with respect for human dignity,
that the manner and method of the execution of the measure do
not subject him to distress or hardship of an intensity exceeding
the unavoidable level of suffering inherent in detention and that,
given the practical demands of imprisonment, his health and
well-being are adequately secured (see Kudta, cited above, §§ 92-
94; and Popov v. Russia, no. 26853/04, § 208, 13 July 2006).

118. When assessing conditions of detention, account has to be
taken of the cumulative effects of those conditions, as well as of
specific allegations made by the applicant (see Dougoz, cited
above, § 46, Ramirez Sanchez, cited above, § 119). The length of
the period during which a person is detained in the particular
conditions also has to be considered (see Alver v. Estonia, no.
64812/01, § 50, 8 November 2005)119. Extreme lack of space in
a prison cell weighs heavily as a ‘central factor’ to be taken into
account for the purpose of establishing whether the impugned
detention conditions were “degrading” from the point of view of
Article 3 (see Karalevicius v. Lithuania, no. 53254/99, §§ 36 and
39, 7 April 2005, and, more recently, Vladimir Belyayev v.
Russia, no. 9967/06, § 30, 17 October 2013).”

[81] The court next, having noted previous decisions that Article 3 had been
breached where prison inmates had less than three square metres of personal surface
in a cell where they were locked most of the time, and noting that it had thitherto
refrained from prescribing a minimum, continued at [122]:

“122.  Applying this approach, the Court has found that the
strong presumption that the conditions of detention amounted to
degrading treatment in breach of Article 3 on account of a lack of
personal space were refuted by the cumulative effect of the
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conditions of detention. These included the brevity of the
applicant’s incarceration (see, for example, Fetisov and Others
v. Russia, nos. 43710/07, 6023/08, 11248/08, 27668/08,
31242/08 and 52133/08, § 138, 17 January 2012, and Dmitriy
Rozhin v. Russia, no. 4265/06, § 53, 23 October 2012) or the
freedom of movement afforded to inmates and their unobstructed
access to natural light and air (see, for example, Shkurenko v.
Russia (dec.), no. 15010/04, 10 September 2009).”

[82] There followed a cautionary qualification: on the other hand, even in cases
where the inmates appeared to have sufficient personal space at their disposal and
where a larger prison cell was at issue - measuring in the range of three to four
square metres per inmate - the court noted other aspects of physical conditions of
detention as being relevant for the assessment of compliance with Article 3. It found
a violation of that provision since the space factor was coupled with an established
lack of ventilation and lighting (see, for example, Viasov v. Russia, no. 78146/01, §§ 81
and 84, 12 June 2008) and a lack of outdoor exercise (see Longin v. Croatia, no.
49268/10, §§ 60-61, 6 November 2012).

[83] The decision of the ECtHR in Mironovas and Others is important in these
appeals for two main reasons. First, it forms a significant part of the history and
evidential matrix considered in Chapter IV above. Second, it is, unusually, an
Article 3 decision specially designed to transcend the boundaries of the individual
cases wherein it was made.

[84] We return at this point to the cohort of leading CJEU decisions. On 25 July
2018 the CJEU gave judgement in ML [2018] EUE CJC - 220/18 PPU. The court, in
the context of a preliminary reference in a case concerning the proposed extradition
by Germany of a person to Hungary, the central concern was the real risk of
exposure to inhuman or degrading treatment by reason of prison conditions in the
requesting state. The court addressed the specific issue of assurances given by the
requesting state, at [108] - [117]. It stated at [112]:

“(Where an assurance is) given, or at least endorsed, by the
issuing judicial authority ... the executing judicial authority, in
view of the mutual trust which must exist between the judicial
authorities .... must rely on that assurance, at least in the
absence of any specific indications that the detention
conditions in a particular detention centre (infringe Article
3 ECHR).”

[emphasis added]

The court added: where there are indications of conditions infringing Article 3
ECHR or where the assurance has not been provided or endorsed by the issuing
judicial authority, it is incumbent upon the executing judicial authority to undertake
“an overall assessment of all the information available to it”: see [114].
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[85] The themes and principles addressed so extensively by the Grand Chamber in
Aranyosi resurfaced in its more recent decision in Dorobantu [Case C-128/18), in
which judgment was given on 16 October 2019. Once again this decision was
generated by the preliminary reference mechanism. It involved a case in which the
requesting state was Romania and the requested state was Germany. The questions
referred related to the minimum standards for custodial conditions prescribed by
Article 4 of the Charter in the context of the EAW and surrender procedures. The
ruling of the Grand Chamber, at [85], was in four parts:

“Article 1(3) of Framework Decision 2002/584 , read in
conjunction with art.4 of the Charter, must be interpreted as
meaning that when the executing judicial authority has
objective, reliable, specific and properly updated information
showing there to be systemic or generalised deficiencies in the
conditions of detention in the prisons of the issuing Member
State, it must, for the purpose of assessing whether there are
substantial grounds for believing that, following the surrender to
the issuing Member State of the person subject to a European
arrest warrant, that person will run a real risk of being subjected
to inhuman or degrading treatment within the meaning of art.4
of the Charter, take account of all the relevant physical aspects of
the conditions of detention in the prison in which it is actually
intended that that person will be detained, such as the personal
space available to each detainee in a cell in that prison, sanitary
conditions and the extent of the detainee’s freedom of movement
within the prison. That assessment is not limited to the review of
obvious inadequacies. For the purposes of that assessment, the
executing judicial authority must request from the issuing
judicial authority the information that it deems necessary and
must rely, in principle, on the assurances given by the issuing
judicial authority, in the absence of any specific indications that
the conditions of detention infringe art.4 of the Charter of
Fundamental Rights.”

(ii) “As regards, in particular, the personal space available
to each detainee, the executing judicial authority must, in the
absence, currently, of minimum standards in that respect under
EU law, take account of the minimum requirements under art.3
of the ECHR, as interpreted by the European Court of Human
Rights. Although, in calculating that available space, the area
occupied by sanitary facilities should not be taken into account,
the calculation should include space occupied by furniture.
Detainees must, however, still have the possibility of moving
around normally within the cell.”

(iii)  “The executing judicial authority cannot rule out the
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existence of a real risk of inhuman or degrading treatment
merely because the person concerned has, in the issuing Member
State, a legal remedy enabling that person to challenge the
conditions of his detention or because there are, in the issuing
Member State, legislative or structural measures that are
intended to reinforce the monitoring of detention conditions.”

(iv)  “A finding, by the executing judicial authority, that
there are substantial grounds for believing that, following the
surrender of the person concerned to the issuing Member State,
that person will run such a risk, because of the conditions of
detention prevailing in the prison in which it is actually
intended that he will be detained, cannot be weighed, for the
purposes of deciding on that surrender, against considerations
relating to the efficacy of judicial co-operation in criminal
matters and to the principles of mutual trust and recognition.”

[86] Noting its earlier decisions (ML et al) the court provided the following
convenient summary of their effect at [50]:

“... Subject to certain conditions, the executing judicial
authority has an obligation to bring the surrender procedure ...
to an end where surrender may result in the requested
person being subjected to inhuman or degrading treatment
within the meaning of Article 4 of the Charter ...”
[Emphasis added.]

A second notable feature of this decision is the focus on the actual prison in which
the requested person is expected to be detained: see [66]. The rationale of this is
distilled from [62] - [65], namely the inter-related requirements that the assessment
of the court of the requested state must be “specific and precise” and, further, must not
be “limited to obvious inadequacies only”. A further striking feature of the Grand
Chamber’s decision is its reiteration of ML (at [92]) that in cases where the personal
space available to a detained person is less than three square metres in
multi-occupancy accommodation, this will operate as a “strong presumption” of a
violation of Article 3 ECHR: see [72].

[87] Continuing, at [75], the court, drawing on the jurisprudence of the ECtHR,
added that even where this minimum space requirement is satisfied, it may
nonetheless be a relevant factor to be weighed in conjunction with other aspects of
“inappropriate physical conditions of detention” - such as lack of outdoor exercise,
natural light or air, poor ventilation, inadequate room temperature et al - in
determining whether a violation of Article 3 is established: see [75] - [76]. A final
notable feature of this decision is the court’s identification at [79] of one specific
option available to the requested state, namely it may -
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“"

. make the surrender to the issuing Member State of the
person concerned by a European Arrest Warrant subject only to
compliance with (Article 4 of the Charter)”.

The court’s expressed rationale for formulating this option was that of avoiding
compromise of the efficacy of the Framework Decision by fortifying the principles of
mutual trust and recognition upon which it is based.

X THE RECENT ENGLISH DECISIONS

[88] These appeals are illustrations of the circumstances in which judicial decisions
may acquire the status of adjudications and evidence. As our resume of the
assurances/guarantees evidence above demonstrates, the various communications
from the Lithuanian Government were addressed to both Belfast County Court and
appropriate English agencies, in particular the CPS. The interaction between the
English agencies and the Lithuanian Government evidently occurred under Article
15(2) of the Framework Decision, in the context of pending appeals in certain
extradition cases before the English Divisional Court. The exercise of considering
these decisions in chronological sequence facilitates identification of which elements
of the evidence considered above were available to the court at the time of each
successive judicial decision. It further enhances the task of assessing the evolution of
the broader evidential framework.

[89] The first case belonging to this discrete cohort is that of Jane v Prosecutor
General’s Office, Lithuania. This case generated two decisions of the Divisional Court,
separated by some five months: see [2018] EWHC 1122 (Admin) and [2018] EWHC
2691 (Admin). The EAW in play in this case was of the “accusation” variety. The
court’s focus was, therefore, on the likely conditions which the appellant would
encounter in a Lithuanian remand prison. At [20] the court identified the two
Lithuanian remand prisons which feature prominently in the evidence which we
have considered, taking as its starting point that as regards these two establishments:

“... there is a real risk to prisoners of impermissible treatment
contrary to Article 3 of the ECHR.”

[90] This assessment, notably, was based on a series of judicial decisions,
beginning with Lithuania v Campbell [2013] NIQB 19, followed by several decisions of
the English High Court, one of the Irish High Court and one of the Constitutional
Court of Malta spanning the period 2013 to 2017. The next step which the court took
was to examine certain fresh evidence which it admitted. This consisted of an expert
report (considered both at first instance and by this court in these appeals), the CPT
report of 2018, a more recent Irish High Court decision, critical Lithuania
Parliamentary Ombudsman’s Report and certain recent decisions of Lithuanian
courts making adverse findings about conditions in remand prisons. Certain further
evidence from the Lithuanian Government was also considered. The court’s
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assessment of all of this evidence was as follows, at [41]:

“... there remains a real risk that a person who is sent to remand
conditions will suffer inhuman or degrading treatment contrary
to Article 3 of the ECHR. This is because although it is apparent
that Lithuania has taken many commendable steps to improve
the position of remand prisons, there is at present no clear and
cogent evidence from Lithuania to show that there is no real risk
that the impermissible treatment which has been suffered by
remand prisoners will no longer be suffered. The court
determined to exercise its power under Article 15(2) to give
Lithuania an opportunity to provide further assurances
sufficient to dispel the risk identified.”

[91] The course taken by the Divisional Court provided the impetus for the second
of its judgments, some five months later. The second judgment records that in the
wake of the first seven further assurances were provided by the Lithuanian
Government, in June 2018 and a further assurance dated 7 August 2018. (We would
observe, albeit with some degree of caution, that these assurances appear to be in the
materials before this court.) The court, referring to these assurances and the CPT
reports, stated at [11]:

“... while there remains a real risk of impermissible treatment in
remand prisons other than Kaunas, Lithuania continues to make
considerable efforts to improve conditions in its remand prisons.
The evidence of the [assurances] shows that Lithuania has
engaged with the issues raised by this court about the real risk of
impermissible treatment of Mr Jane. It is now for this court to
assess whether the assurance dated 7 August 2018 removes any
real risk of impermissible treatment if Mr Jane were to be
extradited.”

The court reiterated its earlier assessment that the appellant, if surrendered, would
probably be accommodated in Lukiskes Remand Prison. The Lithuanian further
assurance of 7 August 2018 had the following components: the appellant would be
accommodated in a cell (to be contrasted with a dormitory); the cell would have
minimum dimensions of 3 square metres; he would be accommodated only in one of
the renovated cells; and his accommodation and treatment would be compliant with
Article 3 ECHR. Acting on these assurances the court dismissed the appeal. It
concluded that there was no longer a real risk of the appellant suffering proscribed
treatment: see [18] - [19]. Notably, the court described overcrowding as the “main
problem” which the assurances had addressed.

[92] The second member of the cohort of recent English decisions is Bartulis v
Prosecutor General’s Office Lithuania [2019] EWHC 3504 (Admin). These conjoined
appeals concerned three Lithuanian nationals resisting surrender to their state of
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origin pursuant to five EAWs, a mixture of the “accusation” and “conviction”
species. The appellant’s case is encapsulated in [8] of the judgment:

“The appellants submit that ... there is cogent, relevant and
reliable evidence in support of the proposition that there is a real
risk of detention in inhuman and degrading conditions if these
appellants are extradited to any of the three male prisons [A, M
and PJ.”

The next paragraph of the judgment makes clear that the central plank of the
appellant’s Article 3 case was -

“... the risk of violence amounting to breaches of Article 3 by
other inmates of these prisons and whether the prison authorities
in Lithuania can provide adequate protection ...”.

The court noted that the dormitory style accommodation forming much of the
capacity of these three prisons was a factor in the asserted risk. The evidence
considered by the court included the CPT reports and the expert report noted above.
In passing, at first instance, the author of this report had given oral testimony: see
[24]. The AP, considered in [26] - [ 27] above, was also available to the court, as were
certain assurances: see [47] - [57].

[93] The court considered its task to belong to two stages, first, to consider “the
level of risk and the initial issue of the presumption together”, before “considering the
assurances”: see [114]. The court considered the problem of inter-prisoner violence to
be real, not fanciful: [118]. Next it considered the CPT reports to be objective,
reliable, specific and up to date: [119]. Next the court’s assessment of the steps taken
by the Lithuanian authorities, with specific reference to the AP, was one of “an
adequate response”. At [122] it reckoned the factor of “ready access to lawyers and the
domestic courts”, together with the low incidence of murder and crimes of serious
assault. Finally, at [124] - [125] the court adverted to the clear awareness on the part
of the Lithuanian authorities of their legal obligations in the extradition context and
the absence of any consensus among EU Member States that the presumption had
been displaced. The omnibus conclusion of the court was expressed in the next
succeeding paragraph, at [126]:

“Taking all these factors together, we conclude, after a balancing
exercise, that the presumption of compliance has not been
displaced. Without the Action Plan and the evidence of
implementation, real if incomplete, our decision might have been
otherwise.”

The following paragraph [126] makes clear that, in light of this conclusion, the court
did not proceed to the second stage of considering the Lithuanian Government’s
assurances.
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[94] The last of this trilogy of English Divisional Court decisions is Gerulskis v
Prosecutor General’s Office of Lithuania [2020] EWHC 1645 (Admin). This decision was
promulgated on 26 June 2020. Here the court dismissed two appeals against orders
for extradition to Lithuania. The appeals raised a common issue concerning prison
conditions in Lithuania and assurances given by the Lithuanian authorities. In each
case the EAW was of the “accusation” variety. The appellant’s Article 3 ECHR
objection to extradition arose for the first time on appeal and was based on evidence
of Lithuanian prison conditions and Lithuanian Government assurances not
considered at first instance. The appellants contended inter alia that the Lithuanian
Government’s assurance in the case of Mr Jane (supra) had been breached and that
the same had occurred in the case of another extradited Lithuanian national. While
the court found a partial breach of the assurance regarding Mr Jane, relating to the
prison where he had been detained post-extradition, it nonetheless held that the
most important aspect of the assurance, namely the provision of a minimum of 3
square metres of cell space had been honoured. The court found that there had been
no breach of assurance in the other case.

[95] At [58] - [60] the court gave specific consideration to the “Covid Caveat”
letter of 3 April 2020 and the further information of 29 May 2020 and 9 June 2020. It
described the Covid Caveat as demonstrating “both transparency and a proper regard
for the importance of communicating ... in accordance with the principles of the Framework
Decision”. It highlighted the continuing two fold assurances that surrendered
persons would be guaranteed a minimum of 3 square metres of cell space and would
be detained only in the renovated parts of the Siauliai Remand Prison, concluding;:

“This shows that there does not exist a real risk of impermissible
treatment contrary to Article 3 of the ECHR.”

Next the court pronounced itself satisfied that the Lithuanian assurances should be
neither discounted nor ignored.

X1 The First Instance Decision

[96] The last in the succession of judgments of Belfast County Court are those
under challenge in this court, dated 27 and 30 November 2020 respectively. It is
necessary to allocate these two judgements to their correct context. Each had the
same starting point and the same aetiology. The starting point was the assessment in
the first of the five judgements of Belfast County Court (8 January 2018) that there
was objective, reliable, specific and properly updated evidence of a real risk of
inhuman or degrading treatment in the event of the extradition of this appellant to
Lithuania. While the judge’s main concern was that of inadequate cell space and the
related phenomenon of prison overcrowding, it was not thus confined: see [47] - [49]
and [57] - [58], considered in tandem with the underpinning evidence.

[97] The judge examined the generic ground of resistance, based on Article 3
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ECHR. It was noted that those aspects of Lithuanian prison conditions to be
considered were overcrowding, the risk arising out of transmissible diseases (HIV
and Hepatitis) emanating from drug use, the lack of a multi-disciplinary programme
of prevention, the inappropriate use of restraint beds and inter-prisoner violence.
The CPT Reports evidencing these problems were confined to three specific
correctional facilities. The judgment further noted the most recent sequence relating
to the request for and provision of assurances, namely the “Covid caveat” letter
provided by the Lithuanian authorities dated 3 April 2020, the court’s further
request for assurances dated 30 June 2020 and the final response from the requesting
state, dated 19 August 2020.

[98] The judgment pays particular attention to the cases which we have
considered above, in particular: the governing principles formulated by the CJEU
Grand Chamber in Dorobantu v Romania and certain recent decisions of the English
Divisional Court involving other EU Member States: Danfelds v Latvia [2020] and
Choudhary v France [2020] EWHC .......

[99] At [30] the judge formulated the main question for the court in these terms:

“The issue is whether the court’s earlier findings that there is a
real risk of a breach of Article 3 if the requested person is
surrendered continues to be relevant in light of efforts to deal
with serious systemic problems, in particular the action plan
which has only recently been disclosed, the fact that no Member
State has refused to surrender the requested person on the
grounds of conditions in correctional facilities and the recent
information regarding the Covid situation in Lithuania.”

The judge highlighted the potency of the presumption that absent clear evidence to
the contrary the court must accept that another EU Member State will comply with
its ECHR obligations.

[100] The judge described the AP as “highly significant”. The English High Court’s
assessment that this represented an adequate response to difficult problems was
noted. The candour of the Lithuanian Government’s letter of 3 April 2020 was
highlighted. So too was the absence of any evidence that the pandemic had resulted
in previous guarantees being breached. The judge further noted that every case is
fact specific and “... the overarching principle to be applied in determining applications for
extradition is trust, confidence and mutual respect.” These several building blocks
impelled the judge to the following conclusion at [34]:

“Taking all of those matters into account, I consider that the
requesting state is now entitled to the benefit of the presumption
that it will comply with the Defendant’s rights if extradited. In
reaching this conclusion, I have noted the warning in Bartulis
that the eyes of the world are watching and the effect of this
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judgment does not mean that gquarantees to ensure the human
rights of prisoners can be ignored.”

XII  The Article 3 ECHR Appeal

[101] This ground of appeal is common to many of the 11 cases. The first
submission of Mr Sayers QC on behalf of this appellant was that the statement in the
final judgment of Belfast County Court that the issues before that court and the
English Divisional Court in the cases of Bartulis and Gerulskis were “to all intense and
purposes the same” is incorrect. Mr Sayers submitted that the dominant issue in
Bartulis was that of inter-prisoner violence giving rise to breaches of Article 3 ECHR.
As appears from our analysis of this decision above, we consider this submission
well made. We further accept Mr Sayers’ related submission that neither the
judgment of Belfast County Court nor that in Bartulis engages with the specific
expert evidence to the effect that one aspect of the remedial measures proposed (in
paragraph 1.4 of the AP) namely the relocation of the leading figures would not be
an effective solution, for the reasons given.

[102] We further agree with the third main submission of Mr Sayers, which is that
the Lithuanian Government’s representations in the letter of October 2019 relating to
steps taken to combat the problem of transmission of serious communicable diseases
is without more incompatible with what was stated in the AP 13 months previously.
Furthermore, as submitted, the court below did not engage specifically with the clear
evidence of significant growing numbers of new HIV infection cases post-dating
measures said to have been implemented in January 2017.

[103] Mr Sayers further submitted that the judge’s ready adoption of the decisions
in Bartulis and Gerulskis does not reflect that in her first two judgments there were
specific findings of evidence of a real risk of inhuman or degrading treatment
contrary to Article 3 ECHR, coupled with a specific finding that the Lithuanian
Government had failed to answer the questions posed by the court and a separate
assessment that there was “ample evidence that general guarantees regarding prison
conditions have been shown to be unreliable” with reference to the second CPT report. In
contrast (the argument runs), in the case of Gerulskis there was no initial assessment
by either the first instance court or (on appeal) the Divisional Court of a real risk of
Article 3 ECHR breaches. He argued that the Divisional Court’'s favourable
assessment of the “Covid Caveat” in Gerulskis must be viewed with circumspection.
Finally, he highlighted an inconsistency in the requesting state’s evidence relating to
measures designed to combat the transmission of communicable diseases,
specifically HIV and Hepatitis C.

[104] The primary submission advanced to this court on behalf of Mr M involved a
new argument not deployed at first instance. The first element of this submission,
namely that the effect of the “Covid Caveat” letter is to rescind all previous
Lithuanian Government guarantees in respect of all surrendered persons, is
uncontentious. The second element of this submission was that the replacement
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guarantees relate to persons surrendered pursuant to accusation warrants only i.e.
actual or putative remand prisoners.

[105] We have examined above the Lithuanian Government’s letter of 3 April 2020
and attachment, together with the latest communication, in some detail. We have
analysed these documents in their surrounding context, including previous
communications from the same source. We have further considered the latest
communications from the Lithuanian authorities. Having done so, we have reached
the clear conclusion that the extant guarantees apply to remand prisoners only. This,
of course, is the cohort of the prison population to which this appellant would
belong if surrendered, namely persons surrendered to Lithuania pursuant to an
“accusation” EAW. We consider it abundantly clear that those such as Mr M, whose
surrender would be pursuant to a “conviction” EAW, are excluded from the new
guarantee. Furthermore, they will not have the benefit of any of the assurances or
guarantees which have been forthcoming from the Lithuanian Government from
time to time. Thus the court accepted the new submission on behalf of Mr M (see
[2021] NIQB 60).

[106] At this juncture it is necessary to identify clearly what the task of this court is
in its resolution of the Article 3 ECHR ground of appeal. This exercise is essential
having regard to the decisions of the Grand Chamber in Aranyosi, ML and Dorobantu.
In Aranyosi the Grand Chamber provided detailed, prescriptive guidance on the role
of the court of the requested state. We consider that this guidance clearly prescribes
two stages. At the first stage, the court must make an assessment of whether there is
a real risk of inhuman or degrading treatment infringing Article 4 of the Charter
(Article 3 ECHR). We consider it clear from Aranyosi, particularly at [88] - [89], that
at this initial stage the court’s enquiry belongs to the general level, i.e. it is focused
on detention conditions generally without specific reference to the circumstances of
the requested person. This enquiry may, inexhaustively, be directed to “systemic or
generalised” deficiencies or deficiencies affecting certain groups of people or
deficiencies affecting certain places of detention. The information on which this
initial assessment is made must be “objective, reliable, specific and properly updated on
the detention conditions ....”: see [89]. In passing, the judgment in Aranyosi is silent on
the question of whether recourse to the requested state’s powers under Article 15(2)
is appropriate at this (later) stage. Having regard to the breadth of the terms in
which this power is couched and the nature of the judicial decision to be made it
would be surprising if Article 15(2) could not be invoked at this initial stage.

[107] In the abstract, it would appear that the requested state’s court’s initial
enquiry, with or without recourse to Article 15(2), can in principle yield only one of
two possible outcomes, namely a conclusion, or “finding” per Aranyosi at [91], that
there is - or is not - “a real risk of inhuman or degrading treatment by virtue of general
conditions of detention in the issuing member state ...”. If the court concludes that there
is no such risk no further stage of judicial enquiry arises.

[108] However, where the court concludes that there is such a risk, a second stage
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arises. It is at this stage that the distinction between the general and the particular
becomes especially clear. Notably, the Grand Chamber does not frame the task of the
court at this, the second, stage in the terms of discretionary options. Rather, the
judgment states unequivocally, at [95], that the court of the requested state at this
stage must direct a request or requests to the judicial authority of the requesting
state under Article 15(2). This request must focus on “the particular circumstances of
the case .... the individual concerned ...” Aranyosi also prescribes the terms in which
this second stage request is to be formulated. It must seek “all necessary
supplementary information on the conditions in which it is envisaged that the individual
concerned will be detained in that Member State”: see [95]. A request in these terms is
obligatory. Aranyosi further makes clear that this request may optionally relate to
the existence of any procedures and mechanisms for the monitoring of detention
conditions in the requesting state: see [96]. On receipt of this request the issuing
judicial authority is subjected to a duty: it is “obliged” to provide the information
sought: see [97].

[109] Pausing, there is no indication in any of the CJEU decisions that the inter-state
interaction at the second stage is confined to a single request and a single response.
We consider that in every case it will be for the court of the requested state to make
an assessment of the point at which this interaction is complete. At this point the
court finds itself asking precisely the same question which it addressed at the first
stage, namely whether -

“... there exists, for the individual ...., a real risk of inhuman or

degrading treatment (contravening Article 4 of the Charter)”
(See [98]).

[110] It is clear from [98] - [104] of Aranyosi that, in common with the first stage, the
second stage gives rise to two possible outcomes. The first possible outcome is a
finding by the court that the aforementioned risk exists. Where this occurs, Aranyosi
states unambiguously, at [98], that the execution of the EAW “... must be postponed
while it cannot be abandoned ...” Where postponement occurs the requested state must
inform Eurojust, per Article 17(7) of the Framework Decision. Does Aranyosi
prescribe clearly what is to happen thereafter? We shall examine this discrete issue
by revisiting firstly the Aranyosi - related CJEU decisions.

[111] ML is, in sequence, the second of the trilogy of CJEU decisions considered
above. The essential question raised in this Article 267 reference was where the
executing judicial authority has information showing systemic or generalised
deficiencies in the detention conditions in the prisons of the requesting state, that
authority may exclude a real risk that the requested person will be subjected to
treatment proscribed by Article 4 of the Charter simply on account of the availability
in the requesting state of a legal remedy enabling the subject to challenge the
conditions of his detention. At [58] - [66] the First Chamber repeated almost
verbatim the corresponding passages in Aranyosi. The court answered the essential
question referred at [75]:
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“Therefore, even if the issuing Member State provides for legal
remedies that make it possible to review the legality of detention
conditions from the perspective of the fundamental rights, the
executing judicial authorities are still bound to undertake an
individual assessment of the situation of each person concerned,
in order to satisfy themselves that their decision on the surrender
of that person will not expose him, on account of those
conditions, to a real risk of inhuman or degrading treatment
within the meaning of Article 4 of the Charter.”

[112] The second element of this preliminary ruling indicates that the duty of the
requesting state to respond to requests for information by the executing state is, in
substance, subject to considerations of relevance, proportionality and expedition.
Requests for information which are not harmonious with these values, moreover, are
not compatible with the duty of sincere co-operation enshrined in Article 4(3) TEU:
see [103] -[104]. At [111] the court stated that where the requesting state provides an
assurance that the requested person will not suffer inhuman or degrading treatment
in detention this cannot be disregarded by the requested state. Elaborating, the court
added at [112] that the requested state “... must rely on that assurance, at least in the
absence of any specific indications that the detention conditions in a particular detention
centre are in breach of Article 4 of the Charter”.

[113] Next the court gave consideration to the question of an assurance emanating
from the requesting state which has neither been given nor endorsed by the issuing
judicial authority. The court appeared to indicate that such assurances carry less
weight. An assurance of this kind “... must be evaluated by carrying out an overall
assessment of all the information available to the executing judicial authority”: see [112] -
[114]. Finally, the judgment makes clear that the scope of the requested state’s
enquiry is confined to the place of detention where “... according to the information
available to it, it is likely that the person will be detained, including on a temporary or
transitional basis”: see [117].

[114] We have reconsidered the third of the three CJEU decisions in question,
Dorobantu, from the particular perspective of whether it modifies in any way the
two-stage approach and other procedural prescriptions specified in Aranyosi. It
appears to us from the relevant passages in Dorobantu, paragraphs [45] - [55], the
court evidently considered it unnecessary to do so. This is perhaps unsurprising
having regard to the central thrust of the questions referred, which sought guidance
on the extent and scope of the review which the executing judicial authority must
conduct when it is in possession of information demonstrating systemic or
generalised deficiencies in the detention conditions of the prisons in the requesting
state. It is clear from the judgment that this enquiry belongs to the second of the two
stages established by Aranyosi. The short point emerging from this discrete and
focused reconsideration of the three CJEU decisions is that the two-stage approach
endorsed in Aranyosi continues to apply without modification.
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[115] We consider that this court must correctly orientate itself in the exercise of
identifying what its task is. This court, by virtue of the domestic legal arrangements
of the United Kingdom and with specific reference to the jurisdiction of Northern
Ireland, is the second court in sequence which has become seized of the fundamental
question, namely whether the appellants, or either of them, should be surrendered to
the Lithuanian state. The judicial consideration and process which have preceded
this court’s appellate involvement cannot in our view be detached or disregarded.

[116] The most important feature of the first and second of the judgments of Judge
Smyth is the assessment that there was evidence of a real risk of inhuman or
degrading treatment in the event of Mr D being surrendered to Lithuania. Given
that Mr D’s case had the status of lead case, it is not in dispute that this assessment
applied to all members of the group. We consider it clear that this assessment
belonged to the first of the two Aranyosi stages. The assessment was made in the first
judgment and the impetus for repeating it in the second was the judge’s conclusion
that the Lithuanian state had failed to answer the specific questions addressed
following the first judgment and should be required to provide specific assurances
in the terms of [35] of the second judgment. We further consider that following the
promulgation of the first judgment everything which unfolded culminating in the
final two judgments of Belfast County Court belonged to the second of the Aranyosi
stages.

[117] We consider that the following question of some importance arises: in cases
where the court of the requested state completes the two stages described above and
answers the “real risk” question in the affirmative, is postponement of the execution
of the EAW the only course available to the court? Furthermore, if the answer to this
question is affirmative, what is the court to do thereafter? At first blush and
superficially, paragraph [98] of Aranyosi appears to state that where the executing
judicial authority, having completed the two stages, considers that there is a real risk
of inhuman or degrading treatment regarding the detention conditions in which the
requested person is expected to be accommodated, the court must postpone
execution of the EAW. However, in both the conclusion expressed in [104] and in
the operative part (“dispositif”) of its judgment, the court states unequivocally:

“If the existence of that risk cannot be discounted within a
reasonable time, the executing judicial authority must decide
whether the surrender procedure should be brought to an end.”

The question which arises is whether in the passages under scrutiny the Grand
Chamber is expressing itself in different ways, to the extent that there is a disparity
which this court must attempt to resolve.

[118] In paragraph [98] of Aranyosi the operative sentence is followed by “See, by
analogy, Lanigan’s case ....” This is a reference to Minister for Justice and Equality v
Lanigan [C-237/15 PPU]. This case was concerned with the effect of the expiry of the
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time limit specified in Article 17 of the Framework Decision, which contemplates a
maximum period of 90 days for judicial decision following the arrest of the
requested person in a contested case. This time limit is subject to “exceptional
circumstances” and observance of a specified related procedure involving Eurojust.
The Grand Chamber provided a twofold response to the questions referred by the
Irish High Court:

(i) Where the time limits prescribed by Article 17 have expired the executing
judicial authority remains under a duty to make its decision on surrender.

(i)  The continued detention of the requested person in such a situation does not
contravene the Framework Decision.

It is in this context that we turn to consider what the court stated in [38] of its
judgment:

“That interpretation is corroborated by the fact that the EU
legislature expressly envisaged, in Article 17(7) of the
Framework Decision, the situation in which a Member State
finds itself unable to observe the time-limits stipulated in Article
17, without providing that the executing judicial authority
would thus no longer be able to adopt the decision on the
execution of the European arrest warrant or that the obligation
to carry out the execution procedure of the European arrest
warrant would, in that case, be removed. Article 17(7) of the
Framework Decision refers, moreover, to the occurrence of
repeated ‘delays ... in the execution’, which shows, therefore,
that the EU legislature considered that, in a situation in which
those time-limits have not been observed, the execution of the
European arrest warrant is postponed, not abandoned.”

[119] We consider that the purpose of the reference in [98] of Aranyosi to Lanigan,
paragraph [38], was to remind executing judicial authorities that they are not
absolved of their duty to make a decision on surrender in cases where the time limits
prescribed by Article 17 have expired. It makes perfect sense that the Grand
Chamber would do so when one considers the context, namely the prescription of a
series of steps to be observed in making a final decision on whether the surrender of
a requested person might in certain circumstances violate such person’s rights under
Article 4 of the Charter. The procedure which the Grand Chamber laid down for the
second of the two stages obliges the executing judicial authority to exercise its
powers under Article 15(2) of the Framework Decision. There is no suggestion that
the judicial authority can have recourse to this power only once. Furthermore, in a
context where the possible breach of a person’s fundamental rights is in play and
taking into account the enhanced vigilance thereby required of the judicial authority
of the executing State the Grand Chamber must have contemplated the possibility
that the interaction between the judicial authority and the requesting state under
Article 15 might entail several exchanges.
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[120] Finally, in this context, we consider that two of the principles underlying the
Framework Decision must have some purchase, namely those of a simplified
procedure and expedition. See especially recital [5] of the Framework Decision and
the decision in Melloni [C-399/11] at [37], a passage which is worth reproducing in
full:

“Framework Decision 2002/584 thus seeks, by the establishment
of a new simplified and more effective system for the surrender of
persons convicted or suspected of having infringed criminal law,
to facilitate and accelerate judicial co-operation with a
view to contributing to the objective set for the European Union
to become an area of freedom, security and justice by basing itself
on the high degree of confidence which should exist between the
Member States ...”

[Our emphasis.]

[121] It follows that, in our judgment, the prohibition on abandonment expressed in
[98] of Aranyosi means that the executing judicial authority cannot abdicate its
responsibility to make a final decision on surrender. Second, having regard to the
broader context which we have highlighted, in particular the principle of expedited
judicial decision making, the antithesis whereof is lengthy and avoidable delay, we
are confident that the Grand Chamber’s reference to postponement of the execution of
the EAW in [98] does not constitute an instruction, or even exhortation, to the
issuing judicial authority to defer its final decision indefinitely.

[122] This is reinforced by the statement in [104], replicated in the dispositif in [105]:

“The executing judicial authority must postpone its decision on
the surrender of the individual concerned until it obtains the
supplementary information that allows it to discount the
existence of such a risk.”

We consider this to convey clearly that postponement of the judicial authority’s final
decision occurs upon completion of the first stage and as a natural consequence of
the authority’s determination to proceed to the second stage. This is followed by:

“If the existence of that risk cannot be discounted within a
reasonable time, the executing judicial authority must decide
whether the surrender procedure should be brought to an end.”

We consider that this statement, again viewed in its broad context, conveys clearly
that during the second stage the executing judicial authority must be aware of the
Article 17 time limits and the principles highlighted above, with the result that it
cannot defer its final decision indefinitely. We further consider that “brought to an
end” must denote a refusal of the surrender request and the consequential discharge
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of the requested person since where the existence of the relevant risk “cannot be
discounted”, it seems virtually impossible to envisage that the judicial authority has
any other choice at its disposal.

XIIT The Lithuanian Responses Further Analysed

[123] We summarise the evidential matrix pertaining to Mr D thus. On 8 January
2019 Belfast County Court made an assessment that there was evidence of a real risk
of inhuman or degrading treatment in the detention conditions to which Mr D
would predictably be subjected in the event of his surrender to Lithuania. The judge
assessed this evidence as objective, reliable, specific and properly updated. We
consider it clear from the judgment of Judge Smyth that the specific concern was that
of prison overcrowding: see especially paragraphs [30] - [40] and [49] - [50].
Pausing, this court must of course be alert to other relevant adverse aspects of
detention either caused or exacerbated by the root problem of overcrowding. Taking
into account the breadth of the evidence considered by the judge, rehearsed
extensively in the judgment, together with [40] and [48] - [59] thereof, we are
inclined to think that the purview of the judge’s assessment extended beyond the
single issue of overcrowded prison accommodation in Lithuania.

[124] Whatever the correct analysis of the first of the judge’s four judgments, the
most important task for this court is to assess the here and now, taking into account
all that has occurred during the journey which has unfolded subsequently. This
court must also be alert to the vintage of the Lithuanian Government’s assurances
which, in the first of the judgments, that court found to be inadequate. They were
provided in an earlier case (Lithuania v Vengalis, unreported, January 2017): see [21]
and [44]. Some three months later, in the second of its judgments, Belfast County
Court concluded that the Lithuanian Government had failed to answer the specific
questions posed by the court in the wake of its first judgment. By this stage the
evidence available to the court included the 2018 CPT report. The court determined
to transmit a request for three further specific assurances. This was the state of play
as of 23 March 2019.

[125] The Lithuanian Government replied on 17 April 2019. This was in the terms of
a “general guarantee” of Lithuanian imprisonment conditions, being Article 3 ECHR
compliant, as regards the first two specific assurances sought. This court considers
that the engagement with these first two questions was evasive and inadequate. As
regards the third assurance sought, the standard of the response was considerably
better, being an indication that restraint beds in three named prisons could possibly
be used in exceptional circumstances, in particular to restrain aggressive inmates.

[126] The next milestone was in February 2020. This marked the third of the
communications from Belfast County Court to the Lithuanian Government. A
notable feature of the three further assurances thereby sought is that the focus of the
judge was no longer on Mr D individually or, indeed, any other member of the
growing group of Lithuanian nationals whose cases were pending before Belfast
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County Court: contrast the three requests for assurances at [35] of the second
judgment. The Lithuanian Government’s response was as noted in Chapter V above
and we have analysed it in Chapter VI.

[127] The third series of assurances requested by Belfast County Court is contained
in the letter dated 30 June 2020 noted above. The specific focus of the court’s enquiry
was the actual impact of the caveat in the final paragraph of the attachment to the
Lithuanian Government’s letter of 3 April 2020. The evidence before this court
contains no direct reply to this letter. However the parties have presented their
cases on the basis that there is an indirect reply, dated 19 August 2020, emanating
from the Lithuanian Ministry of Justice. This is noted in [64] above. This states, in
substance, that while there are continuing pandemic-related restrictions such as no
contact with family members and others and limited availability of “programmes”,
this has not given rise to any reduction in the living space of prisoners. It is
considered by this court that this was an adequate response. Notably the final two
judgments of Belfast County Court contain no adverse assessment of this response.

[128] The guarantee, or assurance, of the Lithuanian Government dated 3 April
2020 applies fully to this appellant. It undertakes, in substance, that in the event of
his surrender to Lithuania, he will be accommodated in one of the refurbished areas
of the Siauliai Remand Prison in a cell with a minimum space allocation of three
square metres. The related letter of 28 May 2020 indicates that the average cell space
for detained persons in this prison is 5.6 square metres, excluding the WC.

[129] We turn to consider the most recent interaction between this court and the
Lithuanian authorities. The response of the Lithuanian Government was received
and shared with the appellant’s legal representatives who made a brief further
submission. The short to medium term consequences of this appellant’s surrender to
Lithuania will, as a matter of high probability, entail incarceration in a remand
prison establishment. This was the impetus for many of the detailed series of
questions addressed by the court to the Lithuanian authorities (reproduced in
Appendix 4). In this way the requesting state was provided with the opportunity to
furnish this court with information relating to the anticipated future course of events
for this appellant. This court was neither seeking nor expecting, in reply, a concrete
forecast of the future in the form of a detailed timeline. Rather the court was aware
of the reality that, in whatever jurisdiction, in cases where a person is a (mere)
suspect and a prosecution has not been initiated, there are unavoidable
contingencies and imponderables. Thus a response framed in cautious terms and
imbued with appropriate qualifications would have been unsurprising.

[130] However, in the event, the requesting state has provided a response which
invites the following analysis. First, neither of the two responding agencies has
adopted the format in which the court’s questions were framed. Second, there is no
specific engagement with any of the court’s carefully composed 17 questions. Third,
the Prosecutor General’s Office has chosen to reply in the most general terms. The
response simply states that:
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“.... The criminal prosecution is pending ... it is expected to
begin and complete his trial within the shortest possible terms
from the moment the pre-trial actions with Mr Dusecivius are
fulfilled and investigation is completed.”

Pausing at this juncture, there is a clear incompatibility between *criminal
prosecution” and “investigation”. There is no indication of which of these processes
applies to this appellant.

[131] The Prosecutor General’s Office reply continues:

“According to Lithuanian legislation a person who is suspected
or accused of the commission of the criminal act is considered
innocent until his guilt is proven .....”

Finally, it is stated that the offence (theft) for which this appellant is “sought” attracts
a maximum punishment of 6 years imprisonment. The offence of “theft” is
mentioned in the singular (“the offence”). There is no mention of the offence of
criminal damage. Thus there is an ascertainable inconsistency between the terms of
the EAW - see [9] above - and the aforementioned letter.

[132] The second of the two responding agencies is the Ministry of Justice/Prison
Department. This letter contains the following passage (reproduced verbatim):

“In accordance to the data of Prison Department, the reason of
issuing the European Arrest Warrant on Mr G Dusecivius was
refusal to serve his sentence — 1 (one) year of imprisonment,
imposed for by the judgement of Kaunas District Court of 18
December 2012. This means, that in case Mr G Dusecivius will
be surrendered to Lithuania, he will need to serve his sentence in
open colony.”

The “open colony regime” is explained in greater detail in the preceding paragraphs of
the letter.

[133] This letter can only be described as bizarre, for the following reason. Upon the
hearing of this appeal the court specifically enquired about the “conviction” EAW
which existed in this appellant’s case, predating the “accusation” EAW with which
this appeal and judgment are concerned. (See the chronology at Appendix 1.) The
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outcome of this enquiry was an agreed joint response of the parties which we
reproduce:

“While Mr D had also been the subject of an earlier ‘conviction
warrant’ dated 28 February 2014, following execution he served
his sentence and this is of no enduring relevance, a formal
discharge order of Belfast County Court having been ultimately
made.”

In short, the information which the requesting state has, through its legal
representatives, placed before this court regarding this issue is manifestly
irreconcilable with what is stated in the recent Ministry of Justice letter.

[134] The court’s critique does not stop there. There is, rather, yet another
incongruity. The unequivocal thrust of the recent letter from the Prosecutor
General’s Office is that Mr D, in the event of his surrender, will have the status of a
person subject to either “criminal prosecution” or “investigation”. The appeal before
this court has been conducted bilaterally on the basis that, given the foregoing, this
appellant will be detained as a remand prisoner if he is surrendered. The
inconsistency with the Ministry of Justice’s letter is stark.

[135] The immediately preceding paragraphs disclose a situation upon which this
court cannot but comment. This court’s proactive engagement with the authorities
of the requesting state has generated information from the Lithuanian authorities
which may be variously described as inadequate, evasive, contradictory, inconsistent
and manifestly incomplete. This has unfolded in a context where, as the court has
already commented, the responses of the Lithuanian authorities at earlier stages of
this litigation saga were inadequate and unsatisfactory.

[136] The inadequacies of the response by the Lithuanian authorities to this court’s
request for further information are thrown into sharp focus by our analysis of the
Aronyosi and Dorobantu principles at [104] - [108]. As we have pointed out, at the
first of the two stages contemplated by Aronyosi the court’s enquiry belongs to the
general level, with a focus on detention conditions generally in the requesting state
without specific reference to the circumstances of the requested person. This court’s
request for further information was made at the second of the two Aronyosi stages.
Thus it was based on the premise that there had been established a real risk of
inhuman or degrading treatment by virtue of general conditions of detention in the
requesting state. At the second stage, as already highlighted, the emphasis shifts
from the general to the particular, entailing an intense focus on the person
concerned. The Appendix 4 questions which this court transmitted to the requesting
state were a reflection of this.
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[137] This court could, in principle, transmit to the requesting state yet another
request for further information. As rehearsed in [104] above, the test is whether this
court considers all of the information now available to be sufficient to make its
determination on surrender. The court has determined that no further request for
information is appropriate. From the inception of these proceedings the requesting
state has been afforded ample opportunity to provide the further information
required by two successive courts. The terms of the requests have been clear and
unambiguous. We take further into account that as the history of other cases
considered in this judgment demonstrates, the Lithuanian authorities must by now
be more than familiar with the Article 15(2) process. Our assessment is that the
Lithuanian authorities are either unable or unwilling - or perhaps both - to provide
the information which this court has requested. Thus to perpetuate this process at
this stage would, in our view, be futile.

XIIT OUR CONCLUSIONS

[138] Against the background detailed above, this court must now apply the test
formulated by the ECtHR in Soering v United Kingdom [1989] 11 EHRR 439. There the
court emphasised, inter alia, the absolute nature of the prohibition on torture and
inhuman or degrading treatment, the fundamental character of this norm and the
abhorrence with which democratic societies view such treatment: see [87] - [88]. At
[90] the court highlighted the “serious and irreparable nature” of suffering inflicted in
contravention of Article 3 ECHR. The court formulated the following test, at [91]:

“In sum, the decision by a Contracting State to extradite a
fugitive may give rise to an issue under Article 3 and hence
engage the responsibility of that State under the Convention,
where substantial grounds have been shown for believing
that the person concerned, if extradited, faces a real risk of
being subjected to torture or to inhuman or degrading
treatment or punishment in the requesting country.”

[Our emphasis.]

It is appropriate to reproduce also the final sentence in this passage which is
frequently overlooked:

“Insofar as any liability under the Convention is or may be
incurred, it is liability incurred by the extraditing Contracting
State by reason of its having taken action which has as a direct
consequence the exposure of an individual to proscribed ill-
treatment.”
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[139] There is no suggestion that the authority of the Soering test has been
questioned or undermined subsequently. It continues to apply with full vigour,
while admittedly there are some cases in which the ECtHR has expressed itself in
slightly different terms. For example, in Vilvarajah v United Kingdom [1991] 14 EHRR
248, the court’s self-direction was in these terms, at [108]:

“The court’s examination of the existence of a risk of ill-
treatment in breach of Article 3 at the relevant time must
necessarily be a rigorous one in view of the absolute character of
this provision and the fact that it enshrines one of the
fundamental values of the democratic societies making up the
Council of Europe**. It follows from the above principles that the
examination of this issue in the present case must focus on the
foreseeable consequences of the removal of the applicants to
[their country of origin] ...”

[**Here there is a footnote citing Soering.]

As the preceding passages make clear, there is a duty to consider all available
evidence bearing on the application of the test.

[140] Similarly, in Saadi v Italy [2008] 24 BHRC 123 one finds at [130] the following
formulation of the test:

“In order to determine whether there is a risk of ill-treatment the
court must examine the foreseeable consequences of sending the
applicant to the receiving country, bearing in mind the general
situation there and his personal circumstances ...”

References to Soering are found in the footnotes to paragraphs [123] and [124].

[141] The specific and focused nature of the enquiry which the court must carry out
at this stage finds further emphasis, in an EU law context, in ML (supra) where, in the
parallel context of Article 4 of the Charter, the First Chamber of the CJEU stated that
the requested state’s enquiry must be directed to the place of detention where “...
according to the information available to it, it is likely that the person will be detained,
including on a temporary or transitional basis”: see [117].

[142] This court considers that, while both the ECtHR and CJEU have not expressed
themselves in uniform terms in the leading cases belonging to this sphere, the test
which they have applied is in substance the same in every case and is referable to the
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Soering formulation, which continues to apply with full authority and without
qualification. We shall proceed to examine the content of this test.

[143] Generally, we consider that the Soering test establishes a relatively elevated
threshold, one that will not be easily overcome in any given case. A flimsy, trivial or
technical risk of the kind required will plainly not suffice.

[144] Furthermore, a real risk is to be contrasted with one that is remote or fanciful.
What is required of the court of the requested state in every case is an evaluative
judgement, taking into account all of the evidence bearing on the application of the
test. In this respect the evidence emanating from the authorities of the requesting
state must be viewed in the round, considered as a whole. Furthermore, all material
evidence must be examined applying the well-established principles of extradition
law rehearsed above. This judicial exercise is to be contrasted with that of fact
finding: the two are not the same.

[145] Thirdly, the Soering test requires of the court of the requested (or expelling)
state an exercise in prediction. The court does not have a crystal ball. It is not
required to be unerringly correct in its evaluation of foreseeable future events. The
Soering test does not permit judicial resort to speculation. The foreseeable is neither
the speculative nor the inevitable. Rather it lies somewhere between these two
extremes on the notional spectrum. The judicial exercise in predictive evaluative
judgment is undertaken in this gap.

[146] Fourthly, what is required of the court in every case will entail satisfying itself
that it has sufficient information to perform its task and exercising its power under
Article 15(3) of the Framework Decision where appropriate. Fifthly, the information
on which the court’s decision will be based must be material in the sense that it bears
on the application of the test. Sixthly, the assessment which the court makes must, as
a minimum, be a rational one, the product of assiduous and conscientious
consideration infused by the expertise and experience of the chamber.

[147] This court has reflected on the question of how far it must cast its gaze into
the future. This question did not arise with any force in the related appeal of Mr M
as his factual framework was a simple one: being a convicted prisoner, he would in
the event of surrender be transferred to prison accommodation designed for the
population of convicted prisoners, with the minor qualification that (according to the
Lithuanian evidence) he would be accommodated in remand detention facilities
initially for a transient period measured in days.

[148] The case of this appellant, whose extradition is sought gqua suspected offender,
stands in contrast. The court’s evaluation of the short to medium term foreseeable
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consequences of surrendering this appellant to Lithuania is straightforward. Having
regard to all of the information available, the court has no reason to question the
Lithuanian authorities’ assurances relating to the prison conditions and facilities
which will apply to this appellant for as long as he retains the status of remand
prisoner. This will be his status immediately upon surrender and this status will
continue for an immeasurable period thereafter. Those assurances adequately
address all aspects of the appellant’s Art 3 ECHR/Art 4 CFR case.

[149] The more challenging issue is that the Soering test does not impose any time
constraint on the future risk assessment to be performed by the court. If this
appellant were, following surrender, to be prosecuted, convicted and punished by
imprisonment, would his case in substance differ from that of Mr M? The answer
would be “yes” only if this court, in its evaluative prediction of future events, were
satisfied that all of the following consequences are foreseeable: the transition of this
appellant from the status of mere suspect to that of an accused person (ie a
prosecution materialises); an ensuing trial; the conviction of the appellant; a
punishment entailing a sentence of imprisonment; an unsuccessful appeal if
pursued; and the continuing unwillingness or inability of the Lithuanian authorities
to provide relevant Article 3 compliance assurances - in a context where the terms of
their communications make clear that this is designed to be a temporary state of
affairs, driven by the Covid 19 pandemic which, of course, is an evolving
phenomenon.

[150] This appeal can succeed only if the court is able to identify a real risk of
exposure to Article 3 breaches based on substantial grounds. As our resume of
future projections demonstrates, this appellant’s future in the event of surrender to
Lithuania is replete with imponderables. In his fact sensitive matrix, a real risk of
suffering treatment proscribed by Article 3 ECHR/ Article 4 CFR, is dependent upon
a series of inter-related possibilities eventuating. In summary, the appellant might
be charged with criminal offences; he might stand trial; he might be convicted; he
might consequentially be sentenced to imprisonment; he might pursue an
unsuccessful appeal; and he might in further consequence be exposed to prison
conditions infringing his Article 3 ECHR/Article 4 CFR rights. The equation in his
case is made up of a multiplicity of “mights”. Its hallmarks are remoteness and
uncertainty.

[151] The contrast with the case of Mr M is instructive. Mr M will, as a matter of
virtual certainty, be accommodated in a convicted prisoners’ detention facility in
respect whereof the requesting state has consistently and expressly refused to
provide any human rights compliance guarantee. The linchpin of our decision in
Mr M’s case was that Lithuania, since April 2020, has unequivocally declined to
provide any human rights compliance assurances relating to the prison
accommodation conditions and facilities for the members of this cohort. The
predictive evaluative judgment of the court in his case is framed in the terms
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“virtual” and not “absolute” certainty simply to accommodate the normal
vicissitudes of life.

[152] In contrast, if surrendered to Lithuania this appellant, as a matter of high
probability, will be accommodated in remand prisoners’ detention conditions in
respect whereof appropriate human rights compliance assurances have been
provided by the Lithuanian authorities and will remain thus accommodated for
some considerable time. This applies to all aspects of his Art 3 ECHR case. On the
specific issue of the risk of communicable diseases, the court is satisfied that it
should give weight to the later Lithuanian evidence, postdating the AP, given the
presumption of human rights compliance. Our acceptance of Lithuania’s human
rights compliance assurances provides an effective answer to the other aspects of the
appellant’s Art 3 case, summarised in [101] - [103] above. In our evaluative
assessment of predictable future events it is not possible to be more dogmatic or
precise.

[153] In the language of Soering, our conclusion in this fact sensitive case is that
substantial grounds do not exist for believing that the appellant, if extradited, faces a
real risk of being subjected to torture or to inhuman or degrading treatment or
punishment in Lithuania. While we have expressed substantial misgivings about the
quality and adequacy of the information provided by the Lithuanian authorities in
response to successive requests by the courts of this state, we are satisfied that these
deficiencies, neither individually nor collectively, do not impel to a different
conclusion. In short, they have no material bearing on how the Soering test is to be
applied in the case of this appellant.

ORDER

[154] In the result we dismiss the appeal and affirm the decision of the first instance
judge. If any ancillary or incidental issues are raised the court will deal with these
separately having heard the parties.

POSTSCRIPT

[155] Following the delivery of this judgment on 24 June 2021, the court received
an application on behalf of the appellant to certify a question of law of general public
importance and grant leave to appeal to the United Kingdom Supreme Court. The
question is framed in the following terms:

“Whether, for the purposes of the test identified in Soering v
United Kingdom [1989] 11 EHRR 439, imprisonment
following conviction is a foreseeable consequence of extradition
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on an ‘accusation’ warrant, such that there are substantial
grounds for believing that a person so extradited faces a real risk
of treatment contrary to Article 3 ECHR which has been found
by the court to exist in convicted person’s detention facilities in
the requesting state.”

[156] The Soering test is reproduced in [138] above. It requires the court to
determine whether substantial grounds have been shown for believing that the
person concerned, if extradited, faces a real risk of being subjected to torture or
inhuman or degrading treatment or punishment in the requesting state. We
consider this to be an intensely fact sensitive question. As our reasons for concluding
that this test is not satisfied in the present case demonstrate, we have engaged in an
acute focus on the particular facts and circumstances of the appellant’s case. Fact
sensitivity and predictive evaluative judgment combine to provide the
determination of whether the test is satisfied in any given case. They are two stand
features of the judicial exercise.

[157] The first part of the appellant’s proposed question does not engage with
either of the elements identified immediately above. It raises a fact sensitive issue in
respect whereof the court will exercise its predictive evaluative judgment in every
case. It relates not to the governing legal test, rather to its application in a given case.
Thus it lacks the essential characteristics of a question of law, much less one of
general public importance.

[158] Furthermore, the first part of the question is couched in terms which do not
reflect the Soering test.

[159] The application must, therefore, be refused.
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