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BASTARD.

SECTION I.

A Bafard's Children fucceed to him.

1546. March 24. DuNcAN DUNDAS, Donatour, againt JAMES MOFFET.

G IF ane born baftard deceiffis baftard, leivand behind him ane bairn lauchful-lie gottin of his bodie, the famen bairn being male or female, may fuccede
as richteous and lauchful air in his landis, gudis, and geir; and thairfoir the King
hes na richt nor titill to the faids landis, gudis, nor geir, be reffoun of baftardie:
And it is fufficient gif he that is deceift baftard, leive behind him, the time of his
deceis, ane air lauchfullie gottin of his bodie; albeit he left na landis or immova-
bill gudis; for, in this cais, it is enough he left fic ane lauchful air behind him,
quhilk micht have fuccedit to landis, gif ony had been Ieft, albeit thair be nane'
to the quhilk he may fuccede. The fame found, 7th December z563, Johne
Auld againA Guthrie Millar.,

.Ba1lr, (BASTARD.) p. 238.

The fame cafe is reported by Sinclair:

DUNCANUs DUAS, Donqtarius Regine, in et ad omnia bona quondam Johan-
nisI Moffat, baftardi, et ea ratione fpeaand. Regime efchaete, per bafltardrian
fecit per literas vocare oiunes intereffe habentes, ad videndum literas. decerni ad
officiurn Reginpe, ad inquirendum omnia bona di&i quondam Moffat, baftardi, et
deliberabdum eadem donatario prxedido; comparuit M. Tho. Majoribanks, pro-
curator domini Thoine M6ffat, et uxoris di6li defundfi, et produxerunt teftamen-
tum ipfius defunaiin quo erant executores ipfi confirmati, et oppofuerut con-
tra ordinem literarum; dixerunt peremptoriam fummonitionem 2 Y dierum effe
dandam, et non effe procedendum per fimplices literas mandatorias.-DoMIN.
interlocuti funt ordinem effe bonum, et non efe neceffariam 21 dierum fummoni-
tionem preterea allegabit Duncanus efchaetaim decernendam, quia defundus de
corpore fuo hoeredem non habebat, et fic de pradica hujus regni omnia bona ejus
debentur Regine ratione efchxte.-Reddidit Major, quod tempore deceffus fui
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BASTARD.

No I. habebat filiam unam ex legitimo niatrimonio natan; et ubi baftardfis natu habet
heredem legitimam de corpore fuo, ceffat efcheta, et de bonis fuis potefl libere
difponere; prout did. 1Vloffat ut fupra fecit; et fic Regina efchwtam pretendere
non poterat. Et replicavit Dundas, quod defundus heredem non potuit ha-
bere, quia terras non habebst; pt fic non barq, nqq burgenfis, nec facerdos;
preter quos de jure Scotie haeredem poteft nullus habere.-Triplicavit Major,
quod filia erat legittima hzeres patri, et habilis ad fuccedendum ei, etfi poffediffet
iumobilia; et quod fic cefferat efchet&, intorlocuti funt Domini quod legittima
et naturali prole exiftente baftardo de corpore fuo procreata, et que pofTet ei heres
elfe, fi immobilia haberet hereditgria bAt-r4us,, ceffat efchaeta prius ratione baftar-
driaz.-Eandem DomiNi concilii affignaverunt terminum ad probandum plene le.
gittimnam exiftitiffe defunato, tewprq fwi, 4

Sinclair, MS. p. zog

Strangers may fucceed to. a BDaftard as Heis of Provif0p..

1584. March. ITNNS agaAf.w HA Qel-6R e , ndihe r e '4voufe.

THE Earl of Errol difponed a piece of land to one Innes, in liferent, and to
Robert Innes, his natpral fon, in fee; and failing of heirs-male of Robert's body,
to Alexander Jines of Coxton : Robert having deceafed without lawful iffue of
his body, the King prefehted Alexander Hay, Clerk-Regifler, to be tenant of
thefe lands to the Earl, as vaking in 4iis hands by. reafon o. Robert's baftardy.
Alexander Innes, who was fubftitute in the charter after Robert, purfued the
Clerk-Regifter and the King's Advocate, tbhear and'fee the fAime prefentation re-
duced, s having the undoubted right to thefe lands, by virtue of his fubftitu-
tion.-Alleged, That the King's intereft and commodity falling to hia by the
common law, whereby the whole goods, moveable and immoveable, pertaining
to a-baftard, who had died without lawful fucceflion of. his own body, pertain to
the King, could not be prejudged by any private deed whatfoever; and this was
faum privatum, substitutio fada ihter privatas personas, que nullo modo potuit de-
rogare juri publico, cum fortior sit dispositio legis ptovisione bominis.-Replied, That
the King had no intereft in refpet of the fubflitution, becaufe it being vo-
luntary to the Earl to difpofe of thefe lands, and being domins ct moderator rei
s-.e-, as he could not be hindered to give it to a ballard, fo he might fubftitute any
other to him. And the law quod Bastardus, non potest babere b.eredem niii de cor.
pre nio lekitime procreatum, is to be underflood, in linea desrcendente et collaterali;
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