Szer. 14. . PROOF. : 12425

. ~ SEGCT. XIV.

Delicts, how relevant to be proved.
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1565, April 6. Lamo of Rossit against LorD INNERMEITR’s WITNESSES, - No 253,
. GrF witnessis sweir and depone in judgment. aganis ony partie, -quha thairef-

ter raisis summoundis aganis thame, to heir thame decernit perjure.and men-

sworn, he may preive, the samin bBe.witnessis, and sall not be’ compelht to thc

probatioun thairof be writ, or be ane assise.

£a(fout, (Or ProBATION BY WITNESSES.) No 29. p 376

1626.  Fuly 12. RoBerT GUTRHRIE é@gainst L. BARNBARROCH.

No 234:

RoperT GurHrIt having trafisacted with Barnbairoch about a debt of 2000 S?:i‘k:‘lﬂy
a
merks, owing to the said Robert by Mochrum, for payment to him of 1200 caption, and

imerks by Barnbarroch, with ' prowsmn that the sdid Laird of Barnbarroch should “g}‘;f“ff be
not be subject to him in payment of that r200 merks, while he had ﬁrst recow * proved only-
By writ or

vered it from Mochrum, Birnbarroch bemg charged suspends upon that rea- oath. '
son of not ‘payment. dnrw&‘red 0ﬁers 'to prove. payment at least that he hav-

ing taken Mochrim by v1rt~ue \)f caption, let him go after. This (which in it-

self would hardly have been founid relevant, viz. to infer payment by ‘caption)

being admitted to_probation with consent; the Lorns fourd, that his taking be-

hoved to be proved by writ of oath of party, and not by witnesses.

‘ Fol. Dic. v. 2. p. 234. Spottiswood, (CaPTION.) p. 3I.
*.* Durie reports this case:

Ricuarb GurarIg, cook in Edinburgh, makes the L. Barnbarroch assignee te

a bond of 2000 merks, indebted to him by the L. Mochiu, who gives his-bond -
again.to Guthrie, to pay 1200 merks, with provision, that if he got not payment
from Mochrum, 'his bond should be null.. Bambmmch ‘being charged’ by
Guxhrxe, he suspends upon: the foresaid provision;- and subsumes according
‘thereto, that he had not received payment from Mochram ; to which it was
.answered, ‘That he had either received payment orthe equlvalent viz, that he
‘having caption against Mochrum, he took him by w¥irtue thereof; so that hav.
ing taken him, he becume full debtor to the charger, as if Mochrum had p'nd
to him the debt assigned,. This allegeance being found relevant upon this equi-
pulent (wlnch I think was hardly done) the Lorps. found it ou;:,ht to be pioved
by writ, or oath of party; -and that the taking of hxm was not admlssable to be



